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AET,  I.— FOURTH  REPORT  OF  THE  REAL  PROPERTY  COM- 
MISSIONERS. 


Copy  of  the  Fourth  Report  made  to  his  Majesty  bjf  the 
Commissioners  appointed  to  inquire  into  the  Law  of 
England  respecting  Real  Property*  Presented  pursuant 
to  an  Address  dated  \9th  Aprils  1833.  Ordered  by  the 
House  of  Commons  to  be  printed^  Z5th  April,  1833. 

This  is  one  of  the  most  important  and  best  executed  Reports 
that  has  yet  emanated  from  either  set  of  Commissioners.  It 
contains  the  best  account  of  the  history  and  present  state  of 
the  law  relating  to  wills  now  extant^  and  thus^  besides  an- 
swering the  more  immediate  purpose  of  a  Report,  may  really 
serve  for  some  time  to  come  as  a  text-book  for  the  instruction 
of  the  practitioner. 

Sir  Matthew  Hale,  in  his  Treatise  on  enrplling  and  re* 
gistering  Conveyances,  remarks,  that  "  since  the  Statute  of 
Wills,  more  questions,  not  only  of  law  touching  the  construe^ 
tion  of  wills,  but  also  of  facts,  arise,  than  in  any  other  five 
general  titles  or  concerns  of  the  law  besides."  According 
to  the  Commissioners,  very  little  improvement  has  since  been 
made  in  this  particular.  Wills  (say  they)  occasion  a  large  pro* 
portion  of  the  doubts  and  difficulties  which  arise  upon  titleSj 
and  are  the  most  frequent  source  of  litigation  respecting  Real 
Property.  These  evils  are  described  as  mainly  attributable  to 
the  informal  manner  in  which  wills  are  frequently  expressed ; 
and  it  has  been  suggested  that  the  strict  rules  by  which  the 
language  of  deeds  is  interpreted,  should  therefore  be  extended 
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to  wills.  To  this  it  is  very  properly  objected,  that  wills  are 
so  often  made  under  circumstances  which  render  professional 
assistance  unattainable,  that  the  intentions  of  testators  would 
be  contiflually  frustrated  were  any  such  suggestions  to  be 
acted  upon.  The  great  object,  in  the  Commissioners"  opinion, 
is  to  make  the  rules  respecting  wills  as  uniform  and  simple  as 
possible,  so  that  they  may  be  generally  understood.  "  At 
present,  independently  of  the  construction  of  wills,  there  is  no 
legal  instrument,  the  validity  and  effect  of  which,  as  respects 
various  descriptions  of  property,  depend  upon  so  many  dif- 
ferent rules,  or  are  involved  in  so  many  technical  and  com- 
plicated descriptions."  "  This  (continues  the  Report)  has 
arisen  from  the  various  modes  in  which,  at  different  times,  the 
power  of  testamentary  disposition  over  the  several  kinds  of 
property  was  established:  and  we  think  that  the  rules  we  have 
to  consider  can  best  be  explained  by  a  statement  of  the 
manner  in  which  such  power  of  testamentary  disposition  was 
acq[uired,  or  has  been  exercised,  with  respect  to  each  of  the 
several  kinds  of  property." 

They  propose  to  consider  the  different  rules  relating  to 
wills: — 

^^  1.  As  to  the  mode  of  their  execution* 

^'  S.  As  to  the  persons  by  whom  they  may  be  made. 

**  3.  As  to  the  property  which  may  pass  by  them. 

"  4.  As  to  the  time  from  which  they  take  effect. 

^'  6.  As  to  their  revocation. 

''  6.  As  to  their  republication;  and, 
'   *'  7.  As  to  their  proof  or  probate. 

'^  And  we  shall  afterwards  suggest  some  alterations  in  certain 
rules  connected  with  wills,  respecting  the  circumstances  which 
render  void  a  devise  of  land;  the  assent  necessary  for  giving 
effect  to  a  legacy;  and  the  office  of  executor  or  administrator.^' 

\.  As  to  the  Mode  of  Execution.--'\J nder  this  head  they 
pass  in  review  the  several  modes  now  employed  according  to 
the  nature  of  the  property.  The  result  of  the  examination, 
through  which  we  do  not  think  it  necessary  to  follow  them, 
i«  thus  given  by  themselves: — 

^^  It  appears  from  the  preceding  statement,  that  there  are 
ten  different  laws  for  regulating  the  execution  of  wills  under 
cHfierent  circumstances.     1st.  To  pass  freehold  estates  in  fee* 
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simple  by  direct  devise,  either  at  law  or  in  equity,  or  to  pass 
equitable  estates  in  such  customary  freeholds  as  are  not  de- 
visable at  law,  the  will  must  be  in  writing,  and  signed  and 
attested  in  the  manner  required  by  the  Statute  of  Frauds. 
2d.  To  pass  leasehold  estates,  money  secured  on  land,  or  per- 
sonal property  exceeding  the  value  of  30/.  and  belonging  to 
any  person  other  than  a  soldier  in  service,  or  a  sailor  at  sea, 
any  writing,  however  informal,  is  sufficient;  or  such  property 
may  pass  by  parol  in  certain  cases,  with  the  evidence  required 
by  the  statute.  Sd.  Such  property  when  not  exceeding  in 
value  90/.  and  also  any  property  belonging  to  a  soldier  in 
service,  or  a  sailor  at  sea,  whatever  may  be  its  value,  with  the 
exception  of  the  pay,  prize  money,  8ic.  of  a  seaman  in  the 
navy,  or  marine,  may  pass  by  parol  without  any  restriction  as 
to  evidence.  4th.  To  pass  the  pay,  prize-money,  &c.  of  a 
warrant  officer  or  seaman  in  the  navy,  or  non-commissioned 
officer  of  marines,  or  marine,  the  forms  required  by  the  statute 
11  Geo.  IV.  and  1  Will.  IV.  c.  20,  must  be  complied  with. 
5th.  To  pass  freehold  estates  pur  autre  vie  at  law,  the  will 
must  be  executed  in  the  same  manner  as  wills  of  estates  in  fee- 
simple  ;  but  such  property  will  pass  in  equity,  unless  the  heir 
be  special  occupant,  by  a  will  in  a  form  sufficient  for  personal 
property.  6th.  To  pass  money  in  the  funds  by  direct  legal 
devise,  the  will  must  be  attested  by  two  witnesses;  but  such 
provision  is  almost  nugatory.  7th.  Copyholds  may  pass  both 
at  law  and  in  equity,  by  a  will  in  a  form  sufficient  to  pass 
personalty,  and  perhaps,  without  any  restriction  as  to  value, 
in  certain  cases,  by  parol.  8th.  Such  customary  freeholds  as 
will  pass  by  surrender  to  the  use  of  a  will,  cannot,  it  is  thought, 
be  devised  at  law  without  a  surrender;  but  equitable  estates  in 
customary  freeholds  so  devisable,  may  be  devised  in  the  same 
manner  as  equitable  estates  in  copyholds.  9th.  To  appoint  a 
guardian,  a  will  must  be  attested  by  two  witnesses.  And, 
10th.  To  exercise  a  power  of  appointment  by  will,  it' is  ne- 
cessary to  comply  with  any  forms  which  may  be  required  by 
'  the  terms  of  the  power." 

This  great  variety  of  rules  has  been  productive  of  the  most 
striking  inconveniences.  It  cannot  be  expected  that  unlearned 
persons  should  keep  minute  legal  distinctions  in  mind,  nor,  as 
already  stated,  is  a  lawyer  always  at  hand  when  a  testamentary 

b2 


4    Fourth  Report  of  the  Real  Property  Commissioners. 

paper  is  required.  The  consequence  is,  that  wills  are  conti- 
nually rendered  invalid  for  informality,  and  (what  the  Com- 
missioners state  to  be  perhaps  a  still  more  serious  evil)  wills 
are  hot  unfrequently  good  as  to  part  of  the  property'and  bad 
as  to  the  rest.  When  this  happens,  the  party  taking  under  the 
valid  bequest  generally  comes  in  for  a  share  of  the  property 
as  to  which  the  testator's  intention  has  been  frustrated,  and 
thus  a  greater  inequality  may  be  produced  than  if  the  whole 
will  had  been  declared  inoperative. 

The  question  then  arises  whether  there  be  any  good  reason 
for  these  distinctions.  In  the  Commissioners'  opinion  there 
is  none.  ''  All  wills  (say  they)  are  open  to  the  same  danger  of 
forgery  and  fraud,  and  their  genuineness  depends  on  the  same 
circumstances.  A  will  of  land  is  not  more  liable  to  forgery  or 
fraud  than  a  will  of  money.  If  there  should  be  any  difference, 
wills  of  personal  property  perhaps  ought  to  have  the  greatest 
protection,  for  they  offer  a  stronger  temptation  to  forgery  and- 
fraud,  because  money  can  be  made  away  with  more  easily  than 
land;  and  wiUs  of  land  ought  to  be  less  encumbered  with 
forms,  because  the  consequences  of  any  omission  or  mistake 
in  the  mode  of  execution  are  usually  more  inconvenient  than 
they  would  be  as  to  personal  property.  If  the  will  is  void 
with  respect  to  the  personal  property,  such  property  is  liable 
to  the  demands  of  creditors,  and  the  surplus  is  divided  among 
the  next  of  kin ;  but  with  respect  to  freehold  property,  the 
creditors  have  no  claim,  and  every  one,  except  the  heir,  is  left 
unprovided  for," 

Whatever,  again,  might  have  been  the  case  formerly,  per- 
sonal property  is  now  as  valuable  as  real,  and  estates  in  fee- 
simple  no  longer  retain  their  ancient  extent  of  superiority  over 
copyholds  and  terms.  And  here  a  source  of  confusion  .is 
alluded  to,  which  perhaps  had  better  have  been  mentioned 
amongst  or  at  the  end  of  the  before-mentioned  varieties :  • 

"  At  present  a  will,  to  pass  the  same  property  under  dif- 
ferent circumstances,  requires  to  be  executed  in  a  different 
manner.  In  consequence  of  the  rule  of  equity,  that  what 
ought  to  be  done  is  considered  to  have  been  done;  land, 
which  has  been  agreed,  or  directed,  by  any  deed  or  will,  to  be 
sold,  is  considered  as  money;  and  money,  which  has  been 
agreed,  or  directed,  to  be  laid  out  in  the  purchase  of  land,  is 
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considered  as  land ;  therefore,  money  which  has  been  directed 
to  be  laid  out  in  the  purchase  of  land,  will  not  pass  by  will, 
unless  it  is  executed  as  if  the  property  were  land;  and  land 
which  has  been  directed  to  be  converted  into  money,  will  pass 
by  any  will  sufficient  to  pass  money." 

We  need  hardly  add  that  questions  of  great  difficulty  arise 
as  to  whether  money  is  to  be  considered  as  land,  or  land  as 
money,  and,  consequently,  by  what  description  of  will  such 
land  or  money  may  pass.  Taking  these  several  matters  into 
consideration,  the  Commissioners  think  it  of  great  importance 
that,  as  a  general  rule,  wills  of  every  description  should  be 
required  to  be  executed  according  to  one  simple  form.  In 
order  to  determine  what  this  form  should  be,  they  have  care- 
folly  weighed  the  advantages  and  disadvantages  of  the  various 
forms  now  followed  with  relation  to  wills. 

^'  It  has  been  observed  by  great  authorities  on  the  one 
hand,  that  the  solemnities  required  by  the  Statute  of  Frauds, 
for  the  validity  of  wills  of  real  estate,  are  too  indefinite  and 
complicated;  and  on  the  other,  that  wills  of  personalty  and  of 
copyhold  estates,  are  allowed  to  be  made  in  too  informal  a 
manner." 

The  Commisssioners  are  for  holding  a  middle  course  be«> 
tween  the  strictness  of  the  Statute  of  Frauds  and  the  laxity 
of  the  practice  as  to  personalty  and  copyholds.  Theypro* 
pose  that  wills  should  be  required  to  be  in  writing,  and  that 
the  signature  or  mark  of  the  testator  should  be  subscribed. 
Some  doubt  appears  to  have  existed  as  to  whether  a  signature 
or  mark  at  the  foot  of  the  testamentary  instrument  ought 
to  be  declared  necessary,  or  whether  it  should  be  sufficient 
for  the  name  of  the  testator  (in  his  own  handwriting,  we 
suppose,)  to  appear  in  another  part  of  the  document.  The 
Commissioners  decide  in  favour  of  a  mark  or  signature  at  the 
foot,  and,  in  our  opinion,  very  properly,  for  nothing  is  more 
common  than  for  a  man  to  write  out  instruments  of  all  kinds 
ready  to  be  executed,  and  suspend  the  actual  signature  under 
the  impression  that  the  instrument  will  remain  inoperative  till 
signed.  The  next  points  are,  whether  any  attestation  by  wit* 
nesscs  should  be  required,  and  if  so,  by  how  many  afid  what 
isritnesses.  The  common  practice  of  society  is  cited  in  proof 
of  the  expediency  of  attestation,  and  there  caii  be  ngt  doubt 
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that  a  will  is  the  instrument  of  all  others  in  which  this  sort  of 
protection  against  fraud  is  desirable.  Deeds  have  generally 
several  parties,  and  are  liable  to  be  acted  upon  during  the 
life-time  of  some  one  of  these;  whereas  a  will  has  but  one 
party,  and  can  never  be  brought  into  action  until  that  party  is 
no  more. 

*^  Forgery,"  add  the  Commissioners,  "  is  not  the  only,  nor 
by  much  the  most  usual,  question  affecting  the  validity  of  a 
will.  The  incapacity  of  the  testator,  or  the  circumstances  of 
fraud  or  coercion  under  which  a  fidse  will  may  have  been 
obtained,  and  which  may  be  attempted  to  be  disproved  by 
perjury,  render  the  validity  of  a  will  one  of  the  most  compli- 
cated and  perplexing  subjects  of  litigation,  and  make  it  parti- 
cularly necessary  to  require  the  protection  of  attesting  wit- 
nesses. The  attestation  of  witnesses  secures  their  direct 
testimony  in  favour  of  the  will  as  long  as  they  live,  and  in  case 
of  their  deaths  affords  the  security  of  their  handwriting.  We 
are  sensible  that  this  protection  is  abridged  by  the  cases  de- 
ciding that  a  witness  to  a  will  need  not  be  informed  of  the 
nature  <^  the  instrument  he  attests,  but  we  are  unwilling,  by 
altering  the  law  in  this  respect^  to  add  to  the  chances  of  mis- 
take in  executing  wills,  and  to  impose  on  purchasers  the 
necessity  for  inquiry  as  to  a  circumstance  necessarily  difficult 
of  proof. 

'*  These  considerations  induce  us  to  recommend  that  every 
will  shall  be  attested,  and  we  think  it  expedient  and  sufficient 
to  require  two  witnesses. 

**  Where  more  than  one  witness  is  required,  there  is  the 
greater  probability  that  a  witness  will  be  living  at  the  death  of 
the  testator,  and  a  greater  difficulty  is  opposed  to  the  fabrica* 
lion  of  a  will.  If  a  will  be  forged,  the  same  person  may  write 
the  false  will  and  affix  his  own  signature  as  a  witness.  The 
protection  against  forgery  is  greatly  increased  by  requiring  a 
second  witness,  on  account  of  the  difficulty  of  engaging  an 
Hccomplice,  the  necessity  of  rewarding  him,  and  the  danger  to 
be  apprehended  from  his  giving  information,  or  not  being  able 
to  elude  a  discovery  of  the  fraud  by  a  searching  cross-exami« 
tiation. 

The  next  consideration  is  the  manner  in  which  the  will  is 
to  be  attested.    By  the  Statute  of  Frauds  wcAet  the  sorne^ 
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what  lax  interpretation  of  the  courts,  it  is  not  requitite  that 
the  witnesses  should  attest  in  the  presence  of  each  other,  or 
that  they  should  be  seen  by  each  other  at  all*  This  clearly 
weakens  the  security  afforded  by  attestations,  and  the  Com-' 
missioners  propose  that  the  witnesses  should  subscribe  in  the 
presence  of  each  other,  or  that  one,  having  signed  ftrst,  should 
acknowledge  his  signature  and  be  present  when  the  attestation 
is  signed  by  the  other.  On  the  other  hand,  they  think  the 
Statute  of  Frauds  overstrict  in  requiring  the  witnesses  to  sub* 
scribe  in  the  actual  presence  of  the  testator.  They  think  it 
should  be  sufficient  for  the  attestation  to  form  part  of  the 
same  transaction  as  the  execution  of  the  will.  They  propose 
continuing  so  much  of  the  present  law  as  r^[iders  it  unneoes* 
sary  to  state  in  the  attestation  that  the  forms  have  been  com- 
plied with,  and  also  to  admit  the  evidence  of  attesting  wit« 
nesses  to  be  contradicted  by  other  witnesses  as  now.  They 
next  proceed  to  consider  the  qualification  <^  attesting  witnesses* 

**  The  Statute  of  Frauds  requires  '  credible'  witnesses;  and 
upon  that  expression  several  questions  have  arisen.  1st.  What 
is  meant, by  credible  witnesses?  3d.  Whether,  if  not  credible 
at  the  time  of  the  execution  of  the  will,  they  can  become 
crediUe  by  any  subsequent  occurrence?  And,  3d.  Whether 
witnesses,  who  are  not  credible  on  account  of  their  having 
interests  given  to  them  by  the  will,  are  credible  witnesses  to 
support  the  will  for  the  benefit  of  other  parties.'* 

These  questions  have  occasioned  considerable  litigation,- 
and  some  of  them  are  still  undecided.  The  law  upon  the 
subject  has  been  objected  to  upon  general  grounds;  and  it 
has  been  suggested  that  much  injustice  might  be  prevented  by^ 
an  enactment,  that  a  will  should  not  be  void  by  reason  of  any: 
interest  or  want  of  legal  credibility  of  the  witnesses,  but  that 
it  should  be  left  to  the  jury  to  say  whether  they  believed  the 
witnesses*  account  of  the  transaction  or  not.  The  argument 
on  which  this  suggestion  is  based  is  merely  an  application  o§ 
the  princiide  on  which  the  disciples  of  the  late  Mr.  Bentham 
object  to  all  rules  of  evidence  of  a  generally  exclusive  cha^ 
racten    The  Commissioners  therefore  simply  reply— 

"  We  do  not  feel  ourselves  at  liberty  to  suggest  alterattoiir 
in  the  general  rules  of  evidence,  and  see  no  sufficient  reason 
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for  making  the  case  of  wills  an  exdeption  to  those  rules. 
These  reasons  induce  us  to  propose,  in  conformity  with  the 
Statute  of  Frauds,  that  the  witnesses  should  be  required  to 
be  credible  persons,  and  that  gifts  to  them  should  be  void  acr 
cording  to  the  provisions  of  the  statute  25  Geo.  2,  c.  6/' 

It  has  been  thought  that  publication  is  at  present  necessary, 
but  that  it  may  be  inferred  from  the  delivery  of  the  will  as  a 
deed.^  Admitting  that,  when  an  instrument  is  not  attested, 
there  may  be  a  doubt  whether  it  is  finally  determined  on  as 
complete,  the  Commissioners  consider  the  act  of  signing  or 
acknowledging  in  the  presence  of  witnesses  to  be  publication 
enough.  They  accordingly  pronounce  any  further  publication 
to  be  unnecessary. 

The  only  remaining  topic  of  consideration  under  this  head 
is,  whether  any  exceptions  should  be  made  to  the  general 
rule  proposed.  Blackstone  remarks,  that  the  legislature  has 
provided  against  fraud  in  setting  up  nuncupative  wills  by  so 
numerous  a  train  of  requisites,  that  the  thing  itself  has  &llen 
into  disuse,  and  is  hardly  ever  heard  of.  The  Commissioners 
do  not  seem  to  think  that  this  result  is  much  to  be  regretted. 
If,  on  the  one  hand,  the  exclusion  of  nuncupative  wills  will 
sometimes  prevent  a  person  dying  suddenly  from  making  one, 
it  must  be  remembered,  on  the  other  hand,  that  the  admission 
of  nuncupative  wills  would  pave  the  way  for  a  multitude  of 
frauds  on  the  part  of  strangers,  much  more  likely  to  divert 
the  property  from  its  proper  direction  than  occasional  intes- 
tacy. The  only  exception,  therefore,  that  they  consent  to 
admit  is  one  in  favour  of  soldiers  and  sailors;  and  strong 
i^rguments  might  be  suggested  against  this,  for  though  mili- 
tary men  are  more  liable  to  sudden  death,  they  are  fully  aware 
of  their  liability,  and  might  without  difficulty  provide  against 
it*  "  We  are  not  disposed  (it  is  added)  to  extend  this  excep« 
tion  to  freehold  or  copyhold  estates.*'  We  take  down  the 
concluding  paragraphs  of  this  section  as  they  stand : 

''  It  is  also  necessary  to  consider  whether  there  are  any 
<»ses  in  which  formalities  beyond  those  required  by  the 
general  rule,  may  advantageously  be  made  essential  to  the 
validity  of  wills. 

^  Ross  V,  Ewer,  3  Atk»  150. 
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"  Although  not  within  the  object  of  our  commission,  we 
may  take  the  liberty  of  noticing,  that  we  think  the  wills  of 
warrant  officers  and  seamen  in  the  navy,  and  non^commis* 
sioned  officers  of  marines,  and  marines,  with  respect  to  their 
wages,  prize-money,  &c.  require  additional  protection,  because 
they  are  peculiarly  liable  to  forgery  and  fraud;  and  therefore 
we  do  not  recommend  that  the  restrictions  required  by  the 
statutes  1 1  Geo.  IV.  and  1  Will.  IV.  c.  20,  should  be  dis- 
continued. 

*^  Although  wills  made  in  the  execution  of  powers  itre  now 
liable  to  be  burthened  with  all  such  formalities  and  conditions 
as  the  person  by  whom  the  power  is  created  may  require,  yet 
in  most  cases  such  formalities  are  required  only  in  conse- 
quence of  the  present  state  of  the  law,  which,  when  no  solem- 
nities are  mentioned,  allows  a  power  not  relating  to  freehold 
estate  to  be  exercised  by  a  will  in  any  form.  If  wills  in 
exercise  of  powers  were  required  to  be  made  in  the  same 
manner  as  other  wills,  we  are  not  aware  of  any  practical 
advantage  which  would  arise  from  allowing  any  other  solem* 
nities  to  be  imposed,  and  it  is  of  great  importance  to  prevent 
the  litigation  occasioned  by  questions  whether  the  particular 
solemnities  required  by  the  power  have  been  duly  complied 
with.  We  therefore  recommend  that  the  general  rule  should 
extend  to  all  wills  made  in  exercise  of  powers;  and  that  the 
direction  of  any  additional  formalities,  with  respect  to  the  mode 
of  execution,  should  be  invalid.'* 

S.  As  to  the  Persons  by  whom  Wills  may  be  made. — The 
proposition  under  this  head  cannot  well  be  stated  in  fewer 
words  than  in  the  Report: — 

"  Another  difference  in  the  laws  relating  to  wills,  with 
respect  to  different  descriptions  of  property,  relates  to  the 
capacity  of  the  persona  by  whom  they  are  made.  Persons 
under  the  age  of  twenty-one  years,  and  married  women, 
cannot  devise  freehold  estates  by  force  of  the  Statute  of  Wills. 
By  the  customs  of  particular  places,  infants  and  married 
Women  may  devise  their  freehold  estates.  Wills  of  leasehold 
estates  and  other  personal  property  may  be  made  by  boys  of 
fourteen  years  of  age,  and  by  girls  of  twelve.  In  general^ 
copyholds  and  customary  freeholds  cannot  be  surrendered  or 
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deviaed  by  persons  under  the  age  of  twenty-one  years;  but  by 
the  customs  of  some  manors  they  may  be  devised  by  in&nts.; 

^*  It  appears  to  us  that  all  these  distinctions  should  be 
abolished.  We  see  no  reason  for  any  exception  to  the  rule 
of  law,  which,  for  the  protection  of  minors,  renders  them  in*- 
capable  of  making  any  disposition  or  contract.  And  we  there* 
fore  propose  that  no  person  under  the  age  of  twenty-one 
years  shall  be  capable  of  making  a  will;  and  that  no  married 
woman  shall  be  capable  of  making  a  will^  unless  in  exercise 
of  a  power,  or,  as  to  personal  property,  with  the  assent  of  her 
husband;  or,  where  she  is  executrix,  so  far  as  to  appoint  an 
executor  of  the  will  of  her  testator." 

3.  A$  to  the  Property  which  may  be  passed  by  Wilis. — ^At 
present  all  freehold  estates  are  directiy  devisable,  except 
estates  in  joint  tenancy  or  in  tail;  and  these  may  be  rendered 
devisable  by  first  severing  the  joint  tenancy  or  cutting  off  the 
entail.  It  appears  to  have  been  suggested  to  the  Commis* 
sioners  to  allow  joint  tenants  and  tenants  in  tail  to  do  directiy 
what  is  thus  effected  by  a  circuitous  process;  but  they  object 
to  the  alteration,  on  the  ground  tiiat  questions  would  otherwise 
arise  whether  general  devises  were  intended  to  include  such 
estates,  and  tiiat  expense  and  embarrassment  would  be  occa* 
sioned  by  the  necessity  of  inquiring  .whether  a  tenant  in  tail 
had  died  intestate.  The  only  alterations  they  propose  are, 
that  estates  pur  autre  vie  in  copyholds  where  there  is  no 
special  occupant,  the  estate  of  a  surrenderee  or  devisee  before 
admission,  and  every  other  interest  exceeding  the  life  of  the 
owner  not  now  devisable^  should  be  made  so.  In  tiieir  Third 
Report  (p.  22)  they  had  already  recommended  that  copyholds 
and  customary  freeholds  should  be  rendered  directiy  devisable. 
In  that  Report  also  (p.  69)  they  had  recommended  that  con- 
tingent, executory  and  other  future  estates  and  interests  and 
several  rights  should  be  devisable;  and  they  now  recommend 
tfiat  the  same  privilege  shall  be  extended  to  rights  c^  entry. 

4.  As  to  the  Time  from  which  WiUe  take  effect. — It  is  a 
singular  part  of  the  law  of  wills,  that  they  sS&dt  no  freehold 
estate  but  such  as  the  testator  is  entitied  to  at  the  time  of 
making  the  will;  not  even  when  tiie  devise  is  in  terms  ex- 
tended to  all  the  lands  <A  which  be  may  be  seised  at  the  timo 
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of  his  death.  The  highest  authorities  di^r  as^  to  the  origin 
of  this  rule.  It  has  been  attributed  by  Lord  Coke  to  the  word 
**  haying"  in  the  Statute  of  Wills;  by  Lord  Chief  Justice 
Trevor,  to  a  design  of  the  legislature,  in  passing  the  Statute 
of  Wills,  to  give  a  power  of  disposition  similar  to  that  which 
had  been  taken  away  by  the  Statute  of  Uses ;  and  by  Lord 
Mansfield,  to  a  devise  being  in  the  nature  of  a  conveyance 
by  way  of  ai^intment  of  particular  lands  to  a  particular 
devisee. 

The  rule  is  peculiar  to  the  law  of  England,  and  does  not 
extend  to  personal  property,  which  passes  by  a  will  made 
prior  to  the  acquisition  of  it.  Copyholds  stand  strictly  on  the 
same  footing  as  freeholds  in  this  respect;  but  they  may  be 
surrendered  to  the  use  of  a  prior  will,  in  which  case  the  sur- 
render operates  as  a  republication  of  the  will.  There  is  a 
strange  difference  resulting  from  this  rule  between  renewable 
freeholds  for  lives  and  renewable  terms  of  years  determinable 
on  lives;  the  latter  will  pass  by  a  prior  will,  whilst  the  former 
will  not  Here,  therefore,  the  C<Hnmtssioners  conceive  a 
change  to  be  necessary: 

"  The  rule,  that  freehold  and  copyhold  estates  acquired 
after  the  date  of  the  will  cannot  pass  by  it,  is  attended  with 
several  inconv^iienees.  It  renders  it  necessary  for  a  testator 
to  republish  his  will,  or  to  make  a  new  one  as  often  as  he 
acquires  other  property.  It  prevents  (except  in  a  few  cases 
in  equity)  a  devise  from  taking  efifect,  if  a  testator  makes  any 
alteration  in  his  estate,  or  does  any  act  which  prevents  the  in- 
terest in  it,  to  which  he  is  entitled  at  the  date  of  his  will,  from 
continuing  unaltered  until  his  death.  It  creates  many  nice 
and  unnecessary  questions  in  the  laws  relating  to  the  revoca^ 
tion  of  wills;  it  frequantly.defeats  the  intention  of  the  testator,, 
and  has  been  disapproved  of  by  aninent  judges.  The  usual 
BitentioA  of  the  testator  is  to  dispose,  not  of  the  property 
which  he  has  when  he  makes  his  will,  but  of  the  property 
which  be  may  have  ut  his  death ;  and  if  wills  were  to  be  con^f 
siTued  with  i^erence  to  the  property  comprised  in  them,  botfy 
feal  and  personal,  as  speaking  at  the  testator's  death,  imless  a 
contrary  intention  appears,  tihe  Tule  would  get  rid  of  the 
greatest  part  of  the  intricate  laws  relating  to  revocation  and 
republication.  .     . 
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"  We  therefore  propose  that  a  will  shall  pass  property  of 
any  description  comprised  in  its  terms,  which  a  testator  may 
be  entitled  to  at  the  time  of  his  death,  unless  an  intention  to 
the  contrary  shall  appear  upon  the  will.  If  this  recommenda- 
tion be  adopted,  the  law  respecting  the  time  from  which  a 
devise  of  freehold  or  copyhold  estates  is  to  be  considered  to 
take  effect,  will  be  precisely  similar  to  that  which  is  at  present 
in  force  as  to  personal  estate;  and  there  will  be  one  uniform 
rule  in  this  respect  applicable  to  wills  of  property  of  every 
description." 

5.  As  to  the  Revocation  of  Wills. — Under  this  head  a  full 
account  is  given  of  all  existing  modes  of  revocation  as  to  all 
descriptions  of  property. 

The  revocation  of  wills  affecting  freehold  estates  is  prin- 
cipally regulated  by  the  Statute  of  Frauds,  which  enacts, 
^^  That  no  devise  of  lands  shall  be  revocable,  otherwise  than 
by  some  other  will  or  codicil  in  writing,  or  other  writing  of 
the  devisor,  signed  in  the  presence  of  three  or  four  witnesses, 
declaring  the  same;  or,  by  the  burning,  cancelling,  tearing,  or 
obliterating  the  same  by  the  testator  himself,  or  in  his  pre* 
sence,  or  by  his  direction  and  consent." 

The  last-mentioned  acts  are  not  conclusive  of  an  intention 
to  revoke;  they  are  considered  to  afford  only  presumptive 
evidence  of  such  an  intention,  and  may  be  rebutted  by  evi- 
dence that  they  were  done  under  an  erroneous  impression  or  in 
sport.  It  has  also  been  determined  that  a  testator  may  cancel 
his  will  in  part  by  pbliterating  some  of  the  devises;  a  power 
which  is  said  to  lead  to  many  practical  inconveniences.  Thus 
when  the  gift  of  a  particular  estate  is  obliterated,  it  is  doubtful 
whether  the  remainder  is  accelerated  or  whether  the  particular 
estate  descends  to  the  heir*  Sometimes,  again,  testators  alter 
their  wills  without  republishing  them.  In  these  cases  the 
new  gifts  of  freehold  estates  are  void  for  want  of  attestation ; 
and  a  question  arises  whether  the  gifts  which  have  been  can- 
celled or  obliterated  are  revoked.^  Besides  the  modes  of  re- 
vocation mentioned  in  the  statute,  a  revocation  may  be  implied 
from  certain  circumstances,  on  the  ground  that  they  afford 
evidence  of  a  change  in  the  intention  of  the  testator.    Thusi 

>  And  see  Short  v.  Smith,  4  East,  419. 
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if  the  testator  dispose,  wholly  or  in  part,  of  the  property,  the 
devise  is  necessarily  wholly  or  pro  tanio  revoked.  This 
species  of  revocation  is  inherent  in  the  very  nature  of  a  testa- 
mentary gift,  but  th^re  are  others  of  a  technical  sort  which  are 
constantly  counteracting  intention,  and  which,  consequently, 
it  is  thought  necessary  to*  change.  First  and  foremost  amongst 
these  are  the  revocations  resulting  firom  the  rule,  that  a  devise 
shall  not  take  efiect  unless  the  estate  (in  the  technical  sense 
of  the  term)  which  the  testator  was  entitled  to  when  he  made 
his  will,  continues  unaltered  until  his  death.  Thus  a  feoff- 
ment or  any  other  conveyance  to  the  use  of  himself  or  where 
the  use  results  to  him,  or  a  fine  or  recovery  to  strengthen  his 
title,  or  ^ven  made  expressly  to  give  effect  to  his  will,  will 
operate  as  a  revocation  of  it.  This  effect,  though  to  be  de* 
precated,  is  still  a  natural  consequence  of  the  rule;  but  the 
courts  have  gone  the  length  of  declaring  that  an  act  merely 
evidencing  an  intention  to  alter  the  estate,  as  a  feofiment 
without  livery,  or  a  bargain  and  sale  without  enrolment,  shall 
operate  as  a  revocation;  and  for  this  class  of  cases,  as  the 
Commissioners  observe,  no  plausible  justification  can  be  sug^ 
gested.  The  will  of  a  woman  is  also  revoked  by  her  subset 
quent  marriage;  and  the  will  of  a  man  may  be  revoked  by  his 
subsequent  marriage  and  the  birth  of  a  child.  In  the  latter 
case  it  is  still  a  matter  of  doubt  whether  parol  evidence  of 
intention  is  admissible  in  support  of  the  will ;  but  evidence  of 
circumstances,  showing  the  revocation  to  be  unnecessary,  has 
been  admitted,  and  has  been  made  the  foundation  of  several 
exceptions  to  the  rule.^ 

.Wills  as  to  personalty  may  be  revoked  either  expressly  or 
impliedly,  much  in  the  same  manner  as  wills  of  realty.  They 
are  not,  however,  revoked  by  a  mere  alteration  or  intended 
alteration  of  the  estate;  for  instance,  a  renewed  lease  may 
pass  by  a  will  made  prior  to  the  renewal;  but,  on  the  other 
hand,  implication  has  been  occasionally  carried  further  with 
regard  to  them,  as  in  the  case  deciding  that  the  birth  of 

*  The  following  cases  are  referred  to  in  the  Report :— Kenebel  v.  Scraflon,  2 
East,  541 ;  Brown  v.  Thompson,  I  £q.  Ca.  Abr.  413;  £x  parte  Ilchester,  7  Ves. 
348  J  Brady  v.  Cubitt,  Doug.  31;  Sheath  v.  York,  1  Ves,  &  B.  413;  Gibbon  v. 
Cannt,  4  Yes.  849, 
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children  and  other  circumstances,  though  without  any  subse- 
quent marriage,  may  afford  sufficient  ground  for  the  revocation. 
.  The  only  distinguishing  particular  with  regard  to  Estates 
pur  autre  vie,  is  the  doubt  whether  the  sixth  section  of  the 
Statute  of  Frauds,  regulating  revocations,  extends  to  them. 
This  section  clearly  does  not  extend  to  copyholds  or  cus- 
tomary estates;  therefore  wills,  with  respect  to  such  property, 
may  be  revoked  by  parol,  as  also  may  a  testamentary  ap- 
pointment of  a  guardian.  The  revocation  of  appointments  by 
will  is  governed  by  the  same  rules  as  the  revocation  of  other 
rules  with  respect  to  the  same  description  of  property. 

It  thus  appears  that  the  rules  relating  to  the  revocation  are 
little  less  various  than  the  rules  relating  to  the  execution  of 
wills,  and  the  Commissioners  conceive  variety  to  be  equally 
injurious  in  both  cases.  They  therefore  first  propose  that  all 
wills  shall  be  revocable  in  the  same  manner,  whatever  the 
description  of  property  to  be  affected  by  them.  Their  next 
proposal  is,  that  no  will  shall  be  expressly  revoked  otherwise 
than  by  another  inconsistent  will  or  codicil;  nor  impliedly, 
otherwise  than  by  burning,  cancelling,  tearing  or  obliterating, 
with  the  intention  to  revoke,  by  the  testator,  or  in  his  pre- 
sence and  by  his  direction.  They  object  to  the  present  law 
which  allows  a  will  to  be  partially  revoked  by  unattested  obli- 
terations, upon  the  ground  of  the  facility  with  which  the  family 
of  a  testator,  usually  his  residuary  legatees  and  in  possession 
of  the  will,  may  pass  a  pen  over  some  of  the  legacies  or  devises. 
.  ^'  It  therefore  appears  to  us  that  it  would  be  most  convenient 
and  safe  to  enact,  that  where  a  will  is  found  with  unattested 
obliterations,  it  should  be  considered  to  be  wholly  unaltered, 
except  that  if  any  words  cannot  be  read  nor  made  out  in  evi- 
dence in  consequence  of  the  obliterations,  the  will  shal^  take 
effect  as  if  such  words  did  not  form  part  of  it.** 

If,  as  already  proposed,  testators  shall  be  empowered  to 
devise  subsequently  acquired  estates,  constructive  revocations 
on  the  ground  of  an  alteration  of  estate  will  necessarily  be  at 
an  end;  but  to  prevent  any  doubts  upon  the  points  connected 
with  the  present  rule,  it  is  proposed  to  enact — 

"  That  no  act  done  by  the  testator  subsequently  to  his  will, 
with  respect  to  any  of  the  property  comprised  in  it,  shall 
operate  as  a  revocation  of  the  gift  of  the  same  property,  ex- 
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oept  so  far  as  a  beneficial  interest  is  thereby  conferred  upon 
another  person,  or  as  an  intention  that  such  act  shall  operate 
as  a  revocation  shall  appear  from  the  wilL" 

They  think  that  the  law  which  makes  the  marriage  of  a 
woman  a  revocation  of  her  will,  should  be  continued,  and  that 
the  will  should  not  be  revived  by  the  subsequent  death  of  her 
husband  in  her  life-time.  But  they  propose  abolishing  the 
mode  of  revocation  implied  from  the  marriage  of  a  man  fol* 
lowed  by  the  birth  of  a  child.  As  this  is  a  subject  on  which 
some  doubt  may  esust,  we  shall  state  the  argument  for  the 
alteration  at  length : — 

'^  The  numerous  exceptions  which  have  been  made  to  the 
rule,  that  the  will  of  a  man  shall  be  revoked  by  his  subsequent 
marriage  and  the  birth  of  a  child,  and  the  variety  of  doubts 
and  consequent  litigation  which  have  arisen  from  it,  prove  that 
it  is  attended  with  considerable  inconvenience.  Great  trouble 
and  expense  in  the  investigation  of  titles  are  produced  by  it, 
because  it  renders  necessary  inquiries  and  evidence  on  every 
sale  or  mortgage  of  any  real  or  leasehold  estate,  where  the 
title  is  traced  through  a  will,  and  it  is  possible  that  the  testator 
may  have  married  and  had  a  child  subsequently  to  the  making 
of  it;  and  where  erroneous  information  is  obtained,  the  title  is 
rendered  unsafe. 

'*  If  the  hardship  arising  in  individual  cases,  from  the  neg^ 
lect  of  testators  to  alter  their  wills,  is  a  sufficient  reason  for  the 
continuance  of  the  rule,  the  same  principle  would  afford  ground 
for  extending  it.  In  some  cases  of  marriage  without  children, 
and  in  others  of  children  without  any  new  marriage,  more 
hardship  is  occasioned  in  consequence  of  leaving  a  will  un- 
altered, than  in  other  cases  in  which  there  are  both  the  cir- 
cumstances of  marriage  and  the  birth  of  children.  In  many 
cases,  intestacy  is  equally  prejudicial;  and  yet  the  law  cannot 
supply  the  want  of  a  will.  It  appears  to  us,  that  the  law 
having  entrusted  to  every  man  a  power  of  testamentary  dispo- 
sition over  his  property,  must  rely  upon  its  being  exercised 
according  to  the  testator's  intentions;  and  that  no  wiU  ought 
to  be  set  aside  on  conjectures  respecting  what  the  testator's 
intentions  may  have  been  in  consequence  of  a  change  of  cir- 
cumstances. It  may  safely  be  asserted,  that  the  present  law 
is  not  relied  upon  in  practice;  for  no  one  neglects  to  cancel 


16    Fourth  Report  of  the  Real  Property  Commissioners, 

or  alter  his  will^  because  he  knows  that  his  marriage  and  the 
birth  of  a  child  will  have  the  effect  of  revoking  it.  The 
numerous  exceptions  which  have  been  admitted^  prove  that 
there  are  many  cases  in  which  it  is  expedient  that,  notwith- 
standing the  marriage  and  birth  of  a  child,  the  will  should 
remain  unrevoked;  and  there  are  probably  cases,  not  within 
any  of  the  exceptions,  in  which  proper  and  equitable  wills 
have  been  revoked  by  the  present  law,  contrary  to  the  inten** 
tion  of  the  testators.  We  believe  that  the  inconveniences  of 
the  rule  preponderate  over  its  advantages,  and  we  therefore 
recommend  that  it  should  be  abolished." 

We  must  own  that  we  are  not  perfectly  convinced  by  this 
reasoning.  The  subject  will  no  doubt  be  simplified  and  a 
good  deal  of  doubt  be  done  away  by  the  proposed  amendment, 
but  simplicity  and  certainty  are  almost  always  obtainable,  if  we 
are  content  to  sacrifice  the  nicer  shades  of  equity.  And  here 
it  is  not  merely  the  nicer  shades  that  are  to  be  sacrificed;  for 
we  can  hardly  conceive  a  greater  case  of  hardship  than  might 
occur  in  the  absence  of  all  such  power  of  implication  as  is  now 
exercised  by  the  courts.  For  instance,  a  man  makes  his  will 
and  distributes  his  property  amongst  his  nearest  relations,  as 
nephews  or  nieces,  at  the  time;  he  subsequently  marries  and 
has  children,  but  dies  without  formally  cancelling  the  will  or 
making  a  new  one.  In  such  a  case  it  is  impossible  to  doiibt 
that  the  omission  to  cancel  the  will  must  be  exclusively  attri- 
butable to  forgetfulness  and  that  the  man  died  intestate  as 
far  as  intention  is  concerned.  It  may  be  admitted  that  cases 
of  hardship  are  frequently  occurring  under  the  law  as  it  stands; 
but  this  is  no  argument  for  admitting  a  new  and  still  more 
startling  one.  The  effect  of  the  alterations  proposed  under 
this  head  is  thus  summed  up  in  the  Report : — 

**  If  the  alterations  we  have  proposed  with  respect  to  the 
revocation  of  wills  be  carried  into  efiect,  the  laws  rel^ating  to  it, 
which  at  present  are  so  complicated  and  incongruous^  will  be 
reduced  to  a  few  very  simple  rules,  applicable  to  wills  of  every 
description.  There  will  be  only  four  modes  in  which  any  will 
can  be  revoked: — 1st.  By  another  inconsistent  will  or  writing, 
executed  in  the  same  manner  as  the  original  will;  Sd.  By 
cancellation,  or  any  other  act  of  the  same  nature;  3d.  By  the 
disposition  of  the  property  by  the  testator  in  his  lifetime;  and» 
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4«th.  In  the  case  of  a  woman,  by  marriage.  By  the  first  and 
third  of  these  modes,  the  will  may  be  revoked  either  entirely 
or  in  part;  by  the  second  and  last,  the  revocation  will  be 
complete." 

As  to  the  Republication  of  Wills. — Republication  gives  to 
the  will  the  same  efiect  as  it  would  have  had  if  made  at  the 
date  of  the  republication,  or  revives  and  makes  valid  a  will 
which  has  been  revoked  or  become  void.  Previously  to  the 
Statute  of  Frauds  any  will  might  be  republished  by  a  mere 
parol  declaration,  but  since  that  statute  a  will  relating  to  finee- 
hold  estate  cannot  be  republished  otherwise  than  by  formal 
re-execution  or  by  a  codicil  executed  with  the  same  formalities 
as  a  will.  The  question,  whether  a  will  is  republished  by  a 
codicil,  which  does  not  expressly  republish  or  confirm  it,  has 
occasioned  much  litigation;  but  it  is  now  settled  that  the  will 
is  republished  by  any  codicil  duly  executed,  unless  a  contrary 
intention  appear.  A  will,  as  regards  personal  or  copyhold 
estate^  may  be  republished  by  parol ;  and  very  slight  expres- 
sions are  said  to  have  been  held  sufiicient.^ 

The  Commissioners  think,  that,  as  publication  is  to  be  de- 
clared unnecessary,  the  expression  republication  may  also  be 
dropped.  They  propose  that  no  will  shall  be  revived  or  made 
*  to  speak  as  firom  a  subsequent  date,  except  by  re-execution,  or 
by  a  codicil  expressly  showing  an  intention  to  revive  or  con- 
firm the  will.  "  The  only  exception  we  think  necessary  to 
this  rule  is,  where  a  will,  which  has  been  wholly  or  partially 
revoked  by  a  subsequent  will  or  codicil,  is  left  perfect,  and  a 
subsequent  will  or  codicil  is  cancelled  or  otherwise  destroyed. 
If  this  exception  were  not  allowed,  wills  might  be  defeated 
by  parol  evidence  that  subsequent  wills  had  been  made  and 
destroyed." 

1.  As  to  the  Proof  or  Probate  of  Wills. — This  is  a  very 
important  section;  the  question  involved  in  it  being  neither 
more  nor  less  than  whether  the  spiritual  courts  shall  be 
deprived  of  the  principal  part  of  their  jurisdiction  and  be  vir- 
tually reduced  to  nonentities  or  not.  This  question  is  most 
elaborately  discussed;  but  our  review  of  the  Ecclesiastical 
Report  (7  L.  M.  263)  will  justify  us  in  being  comparatively 

*  The  Commissioneni  cite  Long  v.  Aldred»  3  Add.  Ecc.  Rep.  48. 
VOL.  X.  C 
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brief^  as  we  there  condensed  much  of  the  same  sort  of  infor- 
mation as  the  Real  Property  Commissioners  are  here  anxious 
to  convey. 

They  first  set  forth  the  law  relating  to  the  proof  of  wills 
afiecting  freehold  estates  in  fee-simple;  the  apparent  olgect 
being,  to  show  that  parties  interested  have  at  present  no  means 
afforded  them  of  bringing  the  validity  of  a  will  to  an  imme- 
diate determination.  It  is  sufficient  for  our  present  purpose 
to  quote  their  general  conclusion : 

^^  From  the  preceding  statement  it  will  appear  that  titles  to 
freehold  estates  under  wills  are  in  general  in  no  difierent  situ* 
ation  from  any  other  titles  to  real  property,  for  no  penum  can 
obtain  any  final  decision  in  his  favour,  whether  bis  title 
depends  upon  the  validity  of  a  will,  or  upon  any  other  ques- 
tion, unless  in  a  few  cases  in  which  real  actions  (which  aire 
Ifiearly  obsolete)  can  be  brought,  or  where  a  court  of  equity 
will  interfere  for  collateral  purposes,  or  may  think  proper, 
after  much  litigation,  to  grant  an  injunction  for  peaoe." 

The  general  conclusion  drawn  from  nearly  the  same  pre- 
mises by  the  IQcclesiastical  Commissioners,  which  it  may  be 
fts  well  to  compare,  is  as  follows : 

<*  Thus  it  appears  from  the  preceding  ohservations  that  there 
^xist  no  direct  means,  applioahle  to  all  oases,  of  obtaining  a  final 
determination  on  the  validity  of  a  will  devising  real  estates ;  that  in 
some  cases  litigation  may  proceed  to  a  vexatious  extent  before  any 
remedy  can  be  applied ;  and  that  the  jurisdiction  exercised  by  the 
Court  of  Chancery  is  not  an  original  jurisdiction  to  determine  or 
cause  to  be  determined  the  validity  of  a  will,  but  that  its  fhnotions 
can  only  be  called  into  exercise  from  the  existence  of  a  trust  or 
some  collateral  matter  of  which  it  has  cognizance.  Whilst  the 
validity  of  a  title  thus  remains  undecided,  it  appears  obvious  that 
inconvenience  must  ensue ;  for  there  must  be  difHculty  in  disposing 
of  the  property  by  sale,  or  charging  it  with  incumbrances,  and  those 
having  an  interest  therein  cannot  with  security  settle  their  affairs  f9? 
the  benefit  of  their  family  and  connexions," 

A  will,  so  far  as  relates  to  leasehold  and  other  personal 
property,  requires  a  species  of  authentication  called  probate, 
which  it  is  the  duty  of  the  executor  to  procure.  "  Such  wills, 
with  respect  to  personal  property,  cannot  be  disputed  in  any 
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court  of  law  or  equity.  Those  courts  will  not  recognise  t  will 
until  it  has  been  authenticated  by  the  court  entitled  to  grant 
probate  of  it^  and  they  receive  the  probate  while  unrevoked 
as  conclusive  evidence  of  the  validity  of  the  will.  Therefore, 
whenever  a  will  is  to  be  given  in  evidence  in  any  action  or  suit 
in  reference  to  the  title  to  personal  property,  it  is  necessary 
only  to  produce  the  probate. 

**  In  the  Court  of  Probate,  wills  can  be  disputed  only  by 
persons  who  would  be  entitled  to  the  property  if  the  will  were 
void;  and  when  probate  is  granted  in  an  adverse  suit,  and  also 
when  without  any  dispute  it  is  granted  after  the  will  has  been 
proved  by  the  depositions  of  the  witnesses,  no  subsequent 
attempt  to  impeach  the  validity  of  the  will  is  admitted,  at  least 
by  persons  who  were  properly  cited,  or  persons  claiming 
under  them. 

'*  The  conclusive  effect  of  the  probate  can  be  obviated  in 
courts  of  common  law  or  equity  only  by  showing  that  the  pro- 
bate itself  is  forged,  or  that  the  court,  by  which  it  was  granted, 
had  not  jurisdiction,  or  that  the  testator  is  living.** 

There  are  two  modes  of  proving  wills  in  the  spiritual 
courts;  one  in  common  form,  and  the  other  in  solemn  form. 
The  evidence  required  for  proving  in  common  form  is  in  the 
discretion  of  the  court,  and  therefore  varying.  In  the  Prero- 
gative Court  of  Canterbury,  when  the  will  is  attested  by  two 
witnesses,  and  no  objection  appears  upon  the  face  of  it,  the 
oath  of  the  executor  is  the  only  evidence  required.  The 
Stamp  Act  requires  the  executor  to  prove  within  a  limited 
time,  and  also  requires  an  affidavit  of  the  value  of  the  property 
to  be  made  by  him, 

"  A  will  proved  in  common  form  may  afterwards  be  dis- 
puted, as  if  no  probate  of  it  had  been  granted.  It  is  said  by 
text  writers  on  the  ecclesiastical  law,  that  such  a  probate  may 
be  revoked  at  any  time  within  thirty  years ;  but  the  time  of 
limitation,  or  whether  there  is  any,  appears  not  to  be  settled." 

When  a  will  is  proved  in  solemn  form,  the  next  of  kin,  or 
the  persons  entitled  under  another  will  suggested  to  the  court, 
are  cited  to  appear  and  see  the  will  proved.  The  witnesses 
are  then  ibrmally  examined  on  written  depositions,  and  may 
be  cross-examined  in  like  manner,  on  the  part  of  the  opposing 
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party,  if  required.  If  the  evidence  is  satisfactory,  probate  is 
ordered  by  a  sentence  of  the  judge,  which  is  conclusive  against 
all  persons  properly  cited.  Proof  by  solemn  form  is  said  to 
be  very  rarely  resorted  to. 

^\  When  a  will  is  proved  in  a  spiritual  court,  the  original  is 
deposited  in  the  registry  of  the  court,  and  a  copy  on  parch- 
ment, with  a  certificate  that  the  will  has  been  proved  annexed 
to  it,  under  the  seal  of  the  court,  is  given  to  the  executor. 
The  copy,  with  the  certificate,  is  called  the  probate. 

'*  Wills,  with  respect  to  estates  pur  autre  vie,  which  pass 
to  the  devisee  at  law  by  a  will  duly  attested,  according  to  the 
Statute  of  Frauds,  must  be  proved  in  like  manner  as  wills  of 
freehold  estates  in  fee  simple.  When  estates  pur  autre  vie, 
•  not  limited  to  the  heirs  as  special  occupants,  pass  at  law  to  , 
the  executors  or  administrators,  or  in  equity  to  the  devisee 
under  a  will  not  attested  so  as  to  pass  them  at  law,  probate 
.must  be  obtained  of  the  will  in  the  manner  which  is  necessary 
with  respect  to  personal  estate/' 

With  regard  to  copyhold  and  customary  freeholds,  the 
Report  runs  as  follows : 

.  "  With  respect  to  copyhold  and  customary  estates,  where 
it  is  necessary  to  give  wills  in  evidence,  the  probates  of  them, 
granted  by  the  spiritual  courts,  have  usually  been  admitted  as 
evidence  of  their  authenticity;  but  if  the  evidence  afforded  by 
-the  probate  is  objected  to,  or  if  the  will  did  not  comprise  any 
personal  property,  and  therefore  no  probate  has  been  obtained 
of  it,  the  will  must  be  proved  in  the  same  manner  as  a  deed. 
In  the  last  case  it  was  referred  to  the  master  to  ascertain  the 
authenticity  of  the  will. 

^'  Equitable  interests  in  customary  freeholds,  which  must 
be  devised  according  to  the  Statute  of  Frauds,  arei  not  within 
the  jurisdiction  of  the  Court  of  Probate." 

Wills  relating  to  the  appointment  of  guardians,  are  not 
within  the  jurisdiction  of  the  courts  of  probate.  As  to  proof, 
they  stand  in  the  same  predicament  as  deeds.  Wills  made  in 
execution  of  powers  do  not  require  probate  where  the  property 
is  other  than  personal  estate;  and  it  was  once  thought  that 
probate  was  unnecessary  where  the  property  is  personal.  It 
is  now  settled  that  probate  is  necessary  in  such  instances ;  but 
(add  the  Commissioners)  whether  the  power  does  or  does  not 
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require  solemnities^  the  appointment  must  be  proved  in  the 
courts  of  equity  in  the  same  manner  as  appointments  by  deed. 

After  stating  the  manner  in  which  wills  relating  to  difierenit 
descriptions  are  to  be  proved^  the  Commissioners  proceed  to 
give  a  long  and  elaborate  account  of  the  courts  in  which  the 
right  of  granting  probate  is  vested.  The  variety  and  number- 
(about  380)  of  these  is  sufficiently  well  known^  as  are  also  the 
inconveniences  resulting  from  that  number  and  variety.^  Iri 
fact^  so.  strangely  mingled  are  these  jurisdictions,  that  in  many 
cases  it  is  almost  impossible  to  say  to  which  of  them  applica- 
tion for  probate  must  be  made,  whilst  at  the  same  time  a  mis- 
take  in  this  particular  is  fatal  to  the  validity  of  the  probate 
obtained.  j 

^^  Serious  evils/'  add  the  Commissioners,  ^'  are  occasioned 
by  the  existence  of  the  numerous  jurisdictions  which  we 
have  described,  in  addition  to  the  inconvenience  arising  from 
the  frequent  necessity  of  obtaining  several  probates  of  the 
same  will. 

^*  The  number  of  the  courts,  and  the  extent  and  nature  of 
the  jurisdiction  of  many  of  them,  cannot  be  ascertained;  the 
right  to  some  is  contested  between  superior  and  inferior,  and 
between  spiritual  and  lay  parties.  Many  of  them  have  not 
hesitated  to  grant  probate  of  any  wills  which  have  been  brought 
to  them,  without  troubling  themselves  to  inquire  whether  they 
were  usurping  a  jurisdiction  which  did  not  belong  to  them.    • 

"  There  is  no  uniformity  in  the  practice  or  rules  by  which 
th^.various  courts  are  governed.  Many  of  them  are  without 
competent  judges  and  officers  for  the  due  administration  of 
justice,  and  few  have  secure  places  for  the  custody  of  the 
important  documents  which  they  compel  parties  to  deposit, 
and  in  many  of  them  such  documents  have  not  been  preserved 
except  within  a  late  period." 

So  far  as  relates  to  probate  the  inconvenience  of  this  variety 
of  courts  has  been  fully  and  fr^ly  admitted  by  the  Ecclesias- 
tical Commissioners,  who,  with  a  natural  leaning  towards  the 
spiritual  authorities,  propose  to  transfer  the  whole  testamen- 
tary jurisdiction,  and  the  exclusive  right  of  granting  probates 
and  adininistrations,  to  the  archiepiscopal .  courts  of  the 
respective  provinces.      The  Real  Piroperty  Commissioners* 

1  See  7  L.  M.  268,  et  seq. 
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h&m&ivtf  contend  that  this  reiiiedf  would  be  TrboUy  in«de- 
qiiate,  and  that  the  cpritual  courts  onist  prepare  to  snrrender 
tbe  ^bole  testamentary  jurisdiction  at  once* 

Alcmgwith  tbepropoaaleontainedintheEcelettasticalRepOTt 
la  considered  another  pf  oposal>  to  create  a  new  ooart  to  exercise 
ail  inch  jiirisdiction ;  and  ^^  with  the  suggestion  for  the  esiablish-* 
mtet  of  one  central  ooujrt  of  Jnrobate  (saj  the  Commisdioners) 
there  hate  been  combined  two  others,  whicAi  it  has  been  found 
difficult  to  separate  from  it;  the  first,  a  proposal  to  ejltend  the 
practice  of  probate  to  wilk  of  real  popertjr;  and  the  seoond, 
ft  proposal  to  gire  to  the  central  court  of  probate^  concurrently 
with  courts  of  equity,  a  general  jurisdiction  over  all  testumen^ 
tary  causes,  including  suits  for  administering  the  ei^tates  of 
iestaiors,  and  fbr  the  recoirety  of  legacies*" 

All  these  proposals  are  declined^  for  reasons  which  tre 
shall  brkfly  indicate,  though  not  perhaps  in  th6  precii^  orde# 
in  which  tb^  are  set  forth  in  tbe  Report* 

In  the  first  place  it  is  contended  that  no  probate  whate^ef 
Is  necessary,  in  the  sense  in  which  probnte  is  at  present  under- 
sti^d)  as  its  advantages  ^xvii  principally,  if  not  exolusitely^ 
iridi  respect  to  probate  in  common  form,  and  {A'Oblite  in  tom^ 
tnon  ibrm  is  nothing  more  in  efibct  than  tegistmtion. 

*^  It  mfty  be  urg^d,  that  probate  in  a  court  would  alfbrd 
tnote  security  than  registration  for  a  due  authentication  of  a 
will^  but  upon  examination  it  will  be  found  that  this  consider* 
ation  is  entitled  to  rery  little  weight. 

*'  Pft)bate  in  common  form^  according  to  the  present  prac- 
tice, ii^3  as  we  have  stated,  granted  wh^e  the  namcfs  of  two 
Witnesses  d|>pear  on  the  will,  upon  tbe  oath  of  the  executory 
find  where  there  are  not  two  witnesses,  upon  proof  by  affidavit 
of  the  haiidwriting.  Upotl  considering  the  subject  of  a  geheral 
register  of  deeds,  previous  to  making  our  Second  Report,  it 
Was  necessary  for  us  to  determine  whether  any  authentication 
ttf  thfe  documents  furnished  for  registration  should  be  requhredi 
For  the  reasons  which  we  stated  in  that  Report,  we  came  to 
the  eoncIuSioUi  that  the  mode  of  authentication  required  at 
the  present  local  offices  is  uselessj  and  that  a  perfect  system 
6f  authentication  would  be  attended  with  burthens  which 
Would  overbalance  its  advantages.  The  same  reasons  appear 
io  us  to  apply  to  the  case  now  under  consideration. 
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*^  One  of  the  reajsons  sometimes  alleged  for  requiring  pro- 
bate in  commoii  form  to  be  granted  by  a  court,  will  be 
removed  by  the  proposed  alteration  in  the  law  for  requiring 

wills  of  every  description  to  be  made  in  a  formal  manner.** 

The  executor's  oath,  it  is  added,  must  be  retained,  whether 
probate  be  continued  or  registration  substituted  for  it,  for  the 
purposes  of  the  stamp  duty;  and  it  is  proposed  that  the  oath 
diould  contain  some  particulars  (see  Prop.  17,  post^  p.  37)  in 
addition  to  those  now  contained  in  it. 

With  respect  to  probate  in  solemn  form,  it  is  thought 
advisable  to  discontinue  the  present  practice  altogether. 
^'  The  advantages  supposed  to  result  from  this  form  of  pro<^ 
(and  which  it  has  been  proposed  to  extend  to  Teal  estate)  are,' 
that  to  render  the  judgment  of  a  competent  court  unappealed 
from,  or  the  judgment  of  a  court  of  appeal  on  the  merits,  after 
proper  warning  given  to  all  who  have  an  immediate  interest^ 
final  and  conclusive  evidence  in  all  courts,  must  afford  addi- 
tional security  to  titles,  and  avoid  delay,  doubt,  litigation  and 
expense* 

"  We  have  seen  that,  by  the  law  which  prevails  in  our 
courts  of  law  and  equity,  deeds  and  wills  relating  to  real 
estates,  and  all  other  written  instruments,  are  proved  accord-** 
ing  to  the  ordinary  rules  of  evidence  only  when  there  happens 
to  be  occasion  for  such  proof.  Even  with  regard  to  immediate 
interests,  the  policy  of  our  law  is  not  to  require  a  man,  out  of 
possession,  to  assert  his  right  under  the  penalty  of  losing  it, 
but  only  to  fix  a  period,  after  which  he  shall  not  be  allowed, 
by  asserting  it,  to  molest  the  party  whom  he  has  so  long  left 
in  possession ;  in  the  meantime  it  is  thought  enough  to  afford 
a  party  in  possession  the  means  of  preserving  his  evidence. 
And  still  more,  as  to  future  interests,  it  is  considered  that  per- 
sons cannot  be  justly  or  usefully  expected  to  incur  the  trouble 
and  expense  of  defending  rights  to  the  future  enjoyment  of 
property^  when  such  rights  may  not  entitle  them  to  the  pos- 
session of  it  until  a  remote  period,  or  may  depend  upon  the 
happening  of  uncertain  events.  For  these  reasons,  the  law  of 
England,  in  cases  where  repeated  actions  are  hot  allowed) 
does  not  make  the  decisions  of  the  courts,  with  very  few 
exceptions,  binding  on  any  persons,  except  those  who  are  par* 

ties  to  the  proceedings  and  those  claiming  under  them,  and 
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does  not  allow  a  party  in  possession  to  compel  a  party  out  of 
possession  to  contest  his  right,  and  does  not  require  any  per- 
son to  establish  his  right  to  any  interest  until  it  comes  into . 
possession.  * 

"  It  must  be  observed,  that  whenever  there  is  a  present 
purpose  requiring  the  whole  property  to  be  dealt  with,  a  court 
of  equity  (giving  to  all  persons  having  future  interests  an 
opportunity  to  be  heard)  does  make  a  decree  binding  on 
them." 

Other  arguments  are,  that  the  practice  of  probate  in  solemn 
form  affords  persons  the  opportunity  of  unduly  compromising 
the  rights  of  others — for  instance,  an  executor  under  an 
adverse  will  is  considered  to  represent  all  who  claim  uiider  it, 
and  may  compromise  their  interests  accordingly — and  that  this 
mode  of  proof  is  so  seldom  resorted  to  in  practice,  as  to  afford 
a  strong  presumption  of  its  inutility. 

.  Having  thus  disproved  the  necessity  for  probate  even  as 
regards  personal  estate,  it  is  hardly  necessary  to  say  that  the 
proposal  to  extend  probate  to  real  estate  is  summarily  rejected. 
Indeed,  this  proposal  involves  a  much  more  important  and 
hazardous  change  in  the  law  of  real  property  than  might  be 
supposed,  since  the  appointment  in  all  cases  of  a  real  property 
executor  or  administrator  would  be  necessary^  A  middle 
course  has  been  proposed — to  admit  the  office  copy  of  a  regis- 
tered will  (which  is  proposed  to  supply  the  place  of  the  ordi- 
nary probate)  as  conclusive  evidence  in  certain  actions  or  suits 
brought  by  or  against  devisees  of  land;  but  this  is  also 
rejected,  on  the  ground  that  it  would  be  difficult  to  define 
such  actions  or  suits,  that  all  such  actions  and  suits  are  not 
unfrequently  resorted  to  as  a  means  of  trying  the  validity  of 
wills,  and  that  the  heir  at  law,  or  a  devisee  under  another 
will,  could  not  justly  be. bound  by  a  judgment  or  decree  made 
on  such  evidence.     The  Report  then  goes  on  as  follows : 

"But,  assuming  that  there  were  any  good  reason  for  apply- 
ing a  different  system  of  proof  to  wills  from  that  which  is 
applied  to  all  other  written  instruments,  even  as  respects  wills 
of  personal  estate,  we  should  still  feel  that  there  are  great 
objections  to  continuing  probate  according  to  the  practice  of 
the  spiritual  courts. 

"  The  consideration  of  this  question  is  intimately  connected 
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with  that  of  the  last  of  the  two  other  proposals  above  adverted 
to,  namely^  the  suggestion  that  the  jurisdiction  of  the  Metro* 
politan  Spiritual  Court,  proposed  to  be  formed  into  the  scie 
Court  of  Probate,  should  be  so  modified  and  improved  as  to 
render  it  efiectively  a  concurrent  tribunal  with  courts  of  equity 
for  deciding  questions  of  account  and  administration,  and 
questions  relating  to  legacies/' 

The  Commissioners  first  meet  this  proposal  by  showing  the 
inadequacy  of  the  spiritual  courts  as  at  present  constituted  to 
'  deal  with  matters  of  account  or  with  legacies,  which  indeed 
is  sufficiently  evidenced  by  the  fiu;t,  that  both  these  descriptions 
of  business  have  been  gradually  transferred  to  the  courts  of 
equity,  which  alone  possess  the  machinery  required  for  dis- 
posing of  them.  Even  when  a  creditor  or  l^atee  institutes  a 
suit  (as  for  an  inventory)  in  a  spiritual  court,  he  often  institutes 
a  contemporaneous  suit  (as  for  an  account)  in  a  court  of  equity, 
thereby  harassing. the  executor  and  diminishing  the  estate; 
and  when  the  executor  has  accounted  and  been  discharged  in 
the  spiritual  court,  he  still  remains  liable  to  account  in  a 
court  of  equity. 

.  '^  Thus  it  appears  that  what  we  have  already  stated  to  be 
in  some  degree  admitted  by  the  advocates  for  the  jurisdiction 
of  the  spiritual  courts,  is  practically  felt;  that,  as  now  consti- 
tuted, they  are  ill  adapted  for  disposing  of  testamentary  suits 
of  whatever  kind ;  and  that  even  if  a  concurrent  jurisdiction  is 
to  be  conceded  to  them,  (and  it  should  be  observed,  that'  to. 
leave  in  their  hands  the  existing  jurisdiction  appertaining  to 
probate  as  to  personal  estate,  is  to  some  extent  to  leave  them 
a  concurrent  jurisdiction,)  many  existing  objections  must  be 
removed. 

*^  Concurrency  of  jurisdiction  between  any  two  tribunals 
cannot  usefully  exist  unless  they  are  governed  by  the  same 
laws,  adopt  the  same  forms  of  procedure,  have  equally  exten- 
sive powers,  and  are  open  in  their  decisions  to  the  same 
restraint  and  correction.  Accordingly  one  of  the  prominent 
arguments  brought  forward  in  favour  of  allowing  to  the  spiri- 
tual courts  a  concurrent  jurisdiction,  is,  that  their  forms  of 
practice  have  a  strong  affinity  to  those  in  use  in  courts  of 
equity.  To  some  extent  this  may  be  admitted,  but  upon  the 
whole  it  will  be  found  that  these  courts  at  present  differ  from 
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our  courta  of  equity  in  all  the  four  points  which  we  have  m^n-. 
tioned  as  necessary  to  render  useful  the  existence  of  concur- 
rent jurisdictions.** 

The  CommissionerB  then  proceed  to  give  detailed  proofs  of 
the  difference  between  the  spiritual  and  equity  courts  in  the 
fbur  particulars  above  alluded  to.  In  the  course  of  their 
observations  they  take  occasion  to  comment  upon  a  proposal 
cohtained  ih  the  Ecclesiastical  Report^  to  enable  the  judge  of 
the  Ecclesiastical  Court  to  try  the  validity  of  a  will  by  vivA 
voce  evidence  and  a  jury^  or  to  direct  an  issue  to  be  so  ttied 
before  a  judge  of  one  of  the  common  law  courts.  The  com- 
ment in  question  is  to  the  following  effect  i 

'^  We  are  aware  that  this  objection  to  the  constitution  of 
the  courts  has  been  met  by  the  proposal  to  extend  to  the 
Court  of  Probate  the  power  of  proceeding  upon  mvA  voce  evi* 
delicC)  and  of  directing  questions  of  fact  to  be  tried  by  a  jury 
m  cases  proper  for  that  mode  of  trial ;  but  such  a  court  could 
not^  without  great  inconvenience,  compel  the  attendance  of 
witnesses  from  all  parts  of  the  country,  and  therefore,  unless 
it  were  to  go  circuits,  the  greater  part  of  the  causes  to  be 
determined  by  it^  indeed  all  except  those  relating  to  pro- 
perly hear  London,  must  be  tried  before  the  common  kw 
judges  at  the  assizes." 

This  is  no  answer  to  that  part  of  the  proposal  which  relates 
to  the  directing  of  issues  i  in  which  respect,  at  least,  a  spiri* 
tnal  court  might  be  placed  upon  the  same  footing  as  an  equity 
eourl*  The  alleged  discrepancy,  howeVeri  in  all  the  main 
points  is  clearly  made  out,  and  we  think  the  arguments  con- 
tiuned  in  the  following  paragraph  unanswerable  t 

"  If  all  the  objections  we  have  thus  stated  as  affecting  the 
jurisdiction  of  the  spiritual  courts  were  obviated,  and  the  dif- 
forences  between  their  procedure  and  that  of  courts  of  equity 
were  removed;  if  the  ecclesiastical  laws  were  reformed;  trial 
by  jiiry  or  vivA  voce  evidence  introduced;  if  the  ecclesiastical 
jurisdiction  were  extended  to  real  as  well  as  personal  estate, 
and  to  all  testamentary  subjects ;  and  if  the  danger  of  conflict*^ 
ing  decisions  were  removed  or  brought  to  the  same  level  with 
that  which  existel  as  between  two  courts  of  equity,  by  subject- 
ing them  to  the  same  appeal ;  the  innovation  thus  produced 
Would  amount  exiicfly  and  simply  io  the  creation  of  a  new 
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court  of  cfquity.  The  Question,  therefore^  of  adoptiiig  sueh  ad 
innovations  is  the  same  with  thai  of  transferring  the  jurisdic* 
tioQ  from  the  spiritual  Courts  to  the  present  courts  of  eqi:dty. 
The  quantity  of  testamentary  business  itt  present  iranaacled  in 
the  spiritual  courts  is  not  s6  great  as  to  raise  any  doubt  as  to 
the  suffioiency  c^  the  existing  courts  of  equity  to  dispose  of  it« 
When  two  modes  of  innoyation  are  proposed^  the  qtiesti<m  to 
be  tried  betlreen  tb^m  must  be^  which  oflfers  a  proapect  of  the 
best  results*  To  us  it  appears  that  public  utility  wtU  be  better 
served  by  making  use  of  the  existing  tribunals^  than  by  con* 
stittttiiig  a  new  tribunal^  or  one  which,  though  old  in  name^ 
w6utd  in  most  of  it9  principles  and  forms  of  practice  be  new$ 
add  we  therefore  think  that  the  best  Course  wiU  boj  to  transfer 
tbe  whcde  of  the  cmtentions  jurisdiction  now  ex^t^lsed  by 
the  spiritual  courts  in  matters  testamentary  to  tbe  cOurts  of 
eqtnty*" 

Ai  the  rbsult  of  the  above  reasonings^  It  is  proposed  that 
{nrobat^  of  wills  should  be  discontinued^  and  simple  registra- 
tion adopted  in  its  stead;  that  the  whole  teistamentary  jurist 
diction  of  die  spiritual  courts^  contentious  and  voluntary^ 
should  be  abolished^  add  that  jurisdiction^  original  and  oxclu^ 
khre>  over  wills  relating  to  personal  property^  should  be  vested 
in  the  courts  Of  equity;  The  detailed  mode  of  elTectuatidg 
these  changes  may  be  read  in  tiie  Propositions;^  tbe  Mificl<^ 
pated  advantages  will  be  best  given  in  the  very  words  of  tbe 
Report: 

*'  The  advantages  which  we  exp^t  from  the  adoption  (^  th<^ 
above  proposals  may  be  diU6  recapitulated  :— 

1.  The  mlee  of  liiw  add  equity  now  Applicable  tb  the  proof 
of  all  other  written  instruments  would  be  extended,  with  pro- 
per diodifietttionsi  to  wills  of  personal  estate^  without  inter- 
ferii^  with  any  b^dit  resulting  from  the  distinctions  at  pre^- 
Sent  eidflting* 

t.  All  wills  would  be  collected  in  one  place. 

3«  The  inconvenient  distinctions  now  existing  between 
deeds  and  wills  would  be  greatly  diminished. 

4  Suits  for  the  administration  of  real  and  personal  estates 
would  be  carried  on  in  the  same  courts,  and  all  questions 
fti^ctfaig  either  tho  validity  of  the  will  itself,  or  the  adminis- 
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tration  of  the  property  disposed  of  by  it,  might  be  decided  in 
one  and  the  same  suit,  and  according  to  the  same  rules  of  law. 

5.  Simplicity,  and  consequently  saving  of  trouble  and  ex- 
pense, would  be  introduced." 

Such  a  register  of  wills  (they  add)  would  in  many  respects^ 
besides  those  abovementioned,  be  of  great  advantage  to  the 
public.  "  It  would  prevent  the  trouble,  expense,  and  uncer- 
tainty of  searches  at  various  places.  It  would  afford  the 
means  of  obtaining,  without  difficulty,  some  of  the  most  im- 
portant evidence  upon  questions  of  pedigree,  and  diminish  to 
a  considerable  extent  the  expense  attending  the  transfer  of 
real  property.  In  such  an  establishment,  all  wills  might  be 
effectually  preserved  and  secured,  while  at  the  same  time  the 
greatest  facility  might  be  afforded  for  inspecting  the  originals 
and  obtaining  copies." 

It  is  suggested  that  the  register  of  wills  might  be  connected 
with  the  contemplated  general  register;  that  both,  in  short, 
should  be  departments  of  the  same  office,  and  be  placed  under 
the  management  of  the  same  presiding  officer. 

*^  We  think  it  advisable  that  all' the  wills,  documents,  and 
indexes,  which  are  now  deposited  in  the  registries  of  the  dif* 
ferent  courts  of  probate,  should  be  transmitted  to  the  General 
Register  Office.  The  collection  of  these  important  documents 
in  one  place  would  afford  the  means  of  supplying  defects  in 
the  present  titles  of  estates,  and  materially  diminish  the  diffi- 
culty and  expense  of  proving  such  titles  in  future. .  These 
advantages  would  be  considerably  increased  by  the  making  of 
general  indexes  of  such  documents ;  and  it  is  worthy  of  con* 
sideration  whether  it  would  not  be  advantageous  to  print  such 
indexes." 

It  is  proposed  to  render  existing  titles  valid,  not  withstand* 
ing  any  error  has  been  committed  in  taking  out  administra- 
tion,^ and  that,  in  suits  for  the  performance  of  the  trusts  of  a 
will  or  for  the  administration  of  assets,  it  shall  not  be  neces- 
sary to  make  the  heir  or  next,  of  kin  defendants,  nor  to  esta- 
blish the  will ;  and  tha^t  in  such  cases  an  official  copy  of  the 
registered  will  shall  be  received  as  sufficient  evidence  of  it. 
"  Of  course,"  it  is  said,  "  such  decisions  would  not  be  bind- 
ing upon  the  heir  or  next  of  kin;  and,  upon  invalidating  the 

*  See  Prop.  47,  48,  post. 
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will,  they  would  be  at  liberty  to  recover  the  property  in  like 
manner,  and  to  the  same  extent,  as  if  the  trusts  decreed  to  be 
performed  had  been  created  by  an  invalid  deed.'* 

It  is  further  thought  unnecessary  and  burthensome,  where 
the  validity  of  a  will  is  disputed  in  a  court  of  equity  and  is  to 
be  tried  by  an  issue,  to  require,  as  a  general  rule,  the  evidence 
of  the  witnesses  to  be  taken  upon  depositions  in  the  cause ;  arid 
it  is  proposed  to  limit  the  practice.^  Lastly,  it  is  proposed  to 
invest  courts  of  equity  with  the  power  of  setting  aside  wills  on 
the  ground  of  fraud;  a  power  which,  since  Lord  Macclesfield's 
decree  in  Bransby  v.  .Kerrick^  was  overruled  by  the  House 
of  Lords,  they  have  not  been  considered  to  possess. 

The  discontinuance  of  the  jurisdiction  of  the  spiritual  courts 
as  regards  wills,  almost  necessarily  involves  its  discontinuance 
as  regards  administration.   It  is  therefore  proposed  to  transfer 
the  right  of  granting  letters  of  administration  to  the  Court  of 
Chancery.     All  questions  as  to  the  right  to  administration 
will  in  this  ease  be  decided  upon  petition;  when  the  right  is 
clear,  administration  will  be  granted  by  masters  or  masters 
extraordinary  in  the  same  maLr  in  which  it  is  now  granted 
by  the  officers  of  the  spiritual  court.     The  reasons  alleged 
are  substantially  the  same  as  those  urged  for  transferring  the 
rest  of  the  testamentary  jurisdiction.     When  executors  refuse 
to  act,  or  the  next  of  kin  renounce  administration,  a  declara- 
•tion  in  v^riting  to  that  effect,  signed  by  them,  is  to  be  regis- 
tered in  the  Register  Office  for  Wills;  and  an  official  copy  of 
it  will  be  sufficient  evidence  to  enable  a  residuary  legatee  or 
a  creditor  to  obtain  letters  of  administration.     Should  the 
executor  or  next  of  kin  refuse  to  sign  such  declaration,  admi- 
nistration will  be  granted  on  its  being  made  to  appear  that 
due  notice  has  been  given  them.    It  is  also  proposed  that  the 
,  regulations  recommended  with  respect  to  registering  wills,  and 
with  respect  to  entering  caveats  against  the  registration  of 
wills,  shall  be  extended  and  made  applicable  to  letters  of 
administration.'    Another  change  proposed  is  to  discontinue 
the  taking  of  security  by  bond  or  otherwise  from  adminis- 
trators, which  the  statutes  SI  Hen.  VIII.  c.  5,  and  @2  &  23 
Car.  II.  c.  10,  require  the  ordinary,  or  other  person  granting 
administration,  to  take.    The  first  objection  to  the  present 

»  See  post.  Prop.  »  Bro.  P«  C.  437.  *  See  post,  Prop. 
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practice  if,  thti  in  mof^i  caaeB  the  taking  of  fiuretiei  has  grown 
into  a  mere  form;  until  very  lately  indeed,  it  is  stated,  the 
sureties  were  frequently  the  clerks  of  the  solicitor  applying 
for  the  letters  of  administhition.  A  second  and  better  ob- 
jection is  the  following : 

^^  If  the  bonds  were  required  in  all  oases  to  be  entered  into 
1^  reqfionsible  sureties,  and  were  made  efieotual  in  other 
respects,  they  would  create  delay  and  inconvenience^  which 
we  think  would  be  of  more  disadvantage  to  the  public  than 
the  value  of  the  security  afforded  by  them.  Persons  proper 
to  be  administrators  would  in  many  cases  find  it  difficult,  and 
in  some  cases  impossible,  to  procure  persons  of  sufficient 
wealth  to  become  their  sureties  for  the  amount  of  the  property. 

^^  It  is  not  usual  to  require  any  security  from  executors  or 
other  trustees.  If  any  party  interested  in  the  property  has 
any  reason  to  believe  that  it  is  not  safe  in  the  hands  of  a 
trustee  or  executor  or  administrator,  he  may  apply  to  the 
Court  of  Chancery  to  have  it  placed  in  the  custody  of  the 
court;  or  oolleeted  by  a  receiver,  and  we  think  that  this  remedy 
affords  as  much  protection  as  is  consistent  with  the  public 
convenience. 

'^  It  therefore  appearing  to  us  that  the  security  required  at 
present  A*om  administrators  is  of  little  use,  and  that,  if  made 
effectual  in  all  cases,  it  would  occasion  more  inconvenience 
than  advantage,  we  propose  that  so  much  of  the  statutes  of 
21  Hen.  VIII.  0.  5,  and  22  &  28  Car.  II.  c.  10,  as  requires 
that  security  should  be  taken  for  the  performance  of  the  duties 
of  administrators^  be  repealed.'* 

It  is  thought  expedient  to  propose  some  alterations  in  the 
rules  by  which  gifts  in  wills  become  void  by  the  death  of  the 
person  to  whom  they  are  made,  or  by  reason  of  the  devisee 
being  the  heir  of  the  testator. 

1.  As  to  Lflpw.— The  following  cases  of  hardship  are  men- 
tioned as  justifying  a  change : — 

^'  The  rule,  that  gifts  lapse  if  the  person  to  whom  they  are 
made  dies  in  the  lifetime  of  the  testator,  sometimes  operates 
with  great  hardship,  and  defeats  in  many  eases  the  intention 
of  the  testator.  When  an  estate  is  devised  to  a  person  in  tail 
with  remainder  to  another,  it  is  manifestly  the  intention  of  the 
testator  that  the  tenant  in  tail  and  his  issue  should  take,  and 


that  the  person  to  whom  the  remaindev  ia  given  should  not 
take  until  all  the  issue  of  the  intended  tenant  in  tail  have 
failed;  and  yet  if  such  intended  tenant  in  UA\  die  in  the  tes- 
tator's lifetime^  leaving  issue,  and  the  testator  is  not  aware  of 
his  death,  or  neglects  to  alter  his  will,  the  issue  are  wlioUy 
excluded  in  consequence  of  the  gift  to  the  parent  having  lapsed, 
and  the  remainder^man  obtains  the  testator's  estates.  The 
hardship  is  very  apparent  in  the  usual  case  of  a  devise  to  the 
eldest,  and  every  other  son  successively  according  to  seniority 
in  tail ;  if  an  elder  son  dies  in  the  testator's  lifiitinie,  leaving 
issue,  auch  issue  are  excluded,  and  the  estate  goes  to  the 
younger  branch  of  the  family.  In  another  usual  case,  where 
a  testator  gives  his  property  among  his  children,  and  a 
daughter  or  other  child  dies  before  him  leaving  a  &mily,  such 
flimily  are  disappointed.  In  all  these  cases,  if  the  issue  or 
flimily  were  to  become  entitled  to  the  property  given  to  thMr 
parent,  the  person  to  whom  the  remainder  or  resndue  is  given 
would  still  be  entitled  to  the  property  intended  for  him  by  the 
testator,  and  would  have  no  reason  to  complain.  It  is  true 
that  the  event  of  death  might  always  be  provided  for,  but  it  is 
found  in  practice  that  such  provision  is  very  rarely  made.  A 
testator  does  not  contemplate  that  the  immediate  objects  of 
his  bounty,  and  especially  his  children,  will  die  before  him; 
he  does  not  like  to  encumber  his  will  with  provisions  which 
appear  to  be  unnecessary,  and  he  imagines  that  if  the  ev^nt 
should  happen,  he  shall  be  able  to  alter  his  will.  His  legal 
advisers  think  the  chance  that  such  an  event  will  happen  and 
will  not  be  provided  for,  is  too  slight  an  indupement  for  the 
trouble  of  inserting  elauses  to  meet  it,  and  in  truth  it  would 
often  be  difficult  to  determine  how  hv  such  provisions  should 
be  carried." 

The  proposal  founded  on  these  considerations  may  be  seen 
in  the  Appendix.  (Prop.  46.)  It  is  limited  to  the  eases  of 
tenants  in  tail,  and  of  the  children  and  grandchildren  of  the 
testator.  It  is  also  proposed  (Prop.  50),  that  where  a  devise 
of  real  property  shall  fail  by  lapse,  or  for  any  other  cause,  the 
property  shall  pass  to  the  residuary  legatee  (instead  of  the 
heir,  as  now),  unless  a  contrary  intention  shall  appear. 

Another  rule  marked  out  for  abolition  is  the  rule  rendering 
in  certain  cases  a  devise  to  the  heir  at  law  void.    After  at- 
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tempting  to  trace  the  origin  of  this  rule,  the  Commissioners 
state  the  following  objections  to  it: — 

"  The  rule  appears  to  us  to  be  objectionable,  because  it 
creates  several  intricate  distinctions,  and  has  occasioned  litiga- 
tion among  different  classes  of  representaltives.  Where  there 
is  any  difference  between  the  estate  which  would  pass  by  the 
devise,  and  the  estate  which  the  heir  would  take  by  descent, 
he  takes  by  force  of  the  devise,  and  in  some  cases,  where  the 
devise  is  contingent  or  executory,  it  is  not  settled  in  which  of 
the  two  characters  the  heir  will  be  entitled.  In  all  cases  the 
estate  is  considered  to  pass  by  the  will,  for  the  purpose  of 
exonerating  the  heir  from  the  liability  he  would  otherwise  be 
subject  to,  of  being  primarily  liable  for  the  whole  of  the  spe- 
cialty debt9  of  the  testator,  although  it  would  not  be  held  to 
pass  by  the  will,  for  the  purpose  of  exonerating  the  heir  from 
such  debts  as  before  the  passing  of  the  late  statute^  could  not 
be  recovered  from  the  devisee.  We  also  think,  that  where 
the  testator  expressly  devises  an  estate,  his  intention  may  be 
inferred  to  be  that  the  devise  should  take  effect. 

"  We  consider,  therefore,  that  the  rule  which  makes  the 
devise  void  in  such  cases,  should  be  abolished,  and  that  the 
heir  should  take  by  virtue  of  the  devise." 

A  good  deal  of  doubt,  as  is  well  known,  arises  from  the 
present  state  of  the  law  relating  to  the  assent  of  a  personal 
representative,  which  may  be  given  by  parol,  or  implied  from 
circumstances.  The  consequence  is,  that  loose  expressions 
and  dubious  acts  have  frequently  been  held  to  amount  to  an 
assent,  and  a  great  deal  of  uncertainty  has  ensued. 

"  We  think,"  {say  the  Commissioners,)  **  that  these  incon- 
veniences should  be  remedied,  and  that  it  is  desirable,  as  a 
general  rule,  that  no  interest  in  real  property  should  be 
allowed  to  pass  from  a  personal  representative  to  a  legatee 
without  writing.  We  propose  that  the  effect  of  assent  by  an 
executor  or  administrator  should  be  taken  away,  and  that  the 
legal  title  should  not  pass,  without  an  assignment  or  release, 
except  as  to  chattels,  which  pass  by  delivery.  In  case  of  a 
subsequent  invalidation  of  the  will.  Courts  of  Equity  should 
have  jurisdiction  to  set  aside  the  assignment  or  release,  or  to 
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decree  Testoratioa  of  the  chattel,  saving  the  rights  of  pur^ 
chasers  foir  valuable  consideration/' 

One  more  set  of  alterations  and  we  have  done.  Much  em«* 
barrassment  has  been  found  to  result  from  interruptions  in 
the  chain  of  representation  .occasioned  by  the  rale,  that,  when 
the  sole  or,  surviving  executor,  dies  without  having  obtained 
probate,  his  executor  does  not  represent  the  original  testator, 
but  letters  of  administration  de  bonis  non  must  be  procured* 
A  question  has  lately  been  made,  whether  this  rule  extends 
to  the^executor  of  an  executor.^  The  52d,  53d,  and  54th 
Propositions  are  made  for  the  removal  of  this  source  of  em« 
barrassment.  It  is  said  to  have  been  undei:  consideration 
whether  the  chain  of  representation  might  not  be  kept  up  by 
administrators  as  well  as  by  executors,  so  that  the  adminis- 
trator of  an  executor,  and  the  executor  or  administrator  of  an 
administrator,  might  be  the  personal  representative  of  the  de- 
ceased owner;  but  the  Commissioners  ^^  do  not  feel  themselves 
justified  in  recommending  such  an  alteration  of  the  law,  al^ 
though  they  are  aware  that  it  would  be  productive  in  some 
cases  of  considerable  convenience."  Sometimes,  it  is  said, 
executors  unwittingly  involve  themselves  in  the  administration 
of  the  efiects  of  persons  to  whom  their  testator  was  executor^ 
by  omitting  to  renounce  the  executorship  of  such  persons 
before  proving  the  will.  The  Commissioners  propose  to  give 
them  the  power  of  renouncing  such  executorship  at  any  time 
before  acting  under  it. 

.  At  present,  letters  of  administration  become  absolutely  void 
on  its  being  made  to  appear  that  an  executor,  who  subse-t 
quently  renpunces,  had  acted>  or  that  there,  exists  a' will  ap- 
pointing, an  executor,  though  the  will  be  not  discovered  until 
a  conisiderable  time  after  the  death  of  the.  testator.  The 
Commissioners  propose  that  in  all  such  cases,  with  one  ex- 
ception, the  letters  of  administration  should  be  merely  void- 
able, and  that  all  intermediate  acts  of  the  administrator  shall 
stand  good.     The  Report  concl)ides  as  follows: 

"  At  present  every  act  done  by  an  executor  is  valid,  not- 
withstanding he  died  without  having  proved  the  wilL  If, 
either  in  his  lifetime,  or  after  his  decease,  the  will  be  proved 
by  another  executor,  or  letters  of  administration  be  granted 

*  In  the  goods  of  Mary  Powell,  3  Hagg.  195. 
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with  the  will  annexed^  as  soon  as  the  will  is  brought  into  the 
registry  of  the  proper  Court  of  Probate,  it  has  relation  back 
to  the  death  of  the  testator,  and  affords  evidence  of  the  title 
of  the  executor.  Some  uncertainty,  in  the  absence  of  a  gene« 
ral  register  for  deeds,  results  from  this  rule,  because  it  is  im* 
|K>ssible  to  ascertain  whether  any  assignment  or  surrender  of 
a  term,  or  other  assurance,  may  have  been  executed  by  an 
executor  who  has  died  without  proving  the  wUI;  and  we  be- 
lieve no  inconvenience  would  be  occasioned  by  requiring  an 
executor  who  has  acted  to  make  and  register  an  affidavit,  for 
no  one  can  be  compelled  at  present  to  accept  an  assurance 
from  an  executor  until  he  has  obtained  probate.  In  order  to 
diminish  the  insecurity  of  titles,  we  think  it  expedient  to  pro- 
pose, that  every  assurance  executed  by  an  executor  who  has 
not  made  and  registered  an  affidavit,  while  any  person  shall 
be  living  to  whom  letters  of  administration  with  the  will  an- 
nexed remaining  unrevoked  have  been  granted,  shall  be  void. 

'^  An  executor  who  has  proved  the  will,  or  acted  in  the 
execution  of  it,  or  an  administrator,  cannot  get  relieved  from 
bis  office  except  by  placing  all  the  property  in  the  care  of  a 
Court  of  Equity,  and  leaving  it  to  be  administered  by  the 
Court. 

^'  On  the  contrary,  trustees  may  at  any  time  relinquish 
their  trust  after  they  have  acted,  upon  duly  accounting  for 
the  property;  and  if  there  be  no  power  to  appoint  new  trus- 
tees in  the  instrument  by  which  the  trusts  are  created,  a 
Court  of  Equity  will  appoint  trustees,  to  whom  the  property 
may  be  transferred* 

^^  We  propose,  that  a  Court  of  Equity  may  at  any  time,  in 
a  proper  suit,  discbarge  from  his  office  any  executor  who  may 
have  made  and  registered  an  affidavit,  or  otherwise  acted  as 
executor,  or  any  administrator,  and  the  Court  of  Chancery  in 
any  such  case  may  grant  letters  of  administration  to  any  other 
person  or  persons/' 

Having  had  little  occasion  to  refer  to  the  Appendix,  we 
rhall  briefly  specify  its  contents.  The  far  greater  part  of  it  is 
occupied  by  a  communication  from  Mr.  Samuel  Gale,  com- 
prising a  complete  History  of  tlie  Ecclesiastical  Courts,^  and 
an  elaborate  review  of  most  of  the  subjects  discussed  in  the 
Report.    The  writer  is  evidently  a  man  of  great  information 
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and  intelligence^  and  his  communication  (with  the  exception 
of  Mr.  Tyrrell's  Suggestions)  is  perhaps  the  most  valuable 
that  ever  was  printed  in  such  a  shape.  We  recommend  all 
who  have  occasion  to  write  or  speak  about  the  Ecclesiastical 
Jurisdictions  to  refer  to  it.  The  other  contributions  are  by 
Messrs.  Wellbeloved,  E.  Tyrrell,  R.  H.  Coote,  T.  Adlington, 
Freshfield  and  Son,  Dunn  and  Wordsworth,  Smith  and  Bay- 
ley,  Frost,  and  Sir  Harris  Nicholas.  Only  two  or  three  of 
these  extend  beyond  a  page.  The  longest  and  most  important 
is  tliat  of  Sir  Harris  Nicholas  in  support  of  the  proposition  to 
establish  a  General  Registry  and  Index  of  Wills;  a  subject 
on  which  he  is  well  entitled  to  be  heard,  as  he  and  Mr.  Pro- 
theroe  were  amongst  the  first  to  call  attention  to  the  evils 
resulting  from  the  present  multiplicity  of  Registries.  Mr.  E. 
Tyrrell's,  as  to  the  proof  of  Wills  in  London  before  the  esta- 
blishment of  Ecclesiastical  Courts,  is  also  a  valuable  contri- 
bution. 

Propositions  appended  to  the  Report. 


]  •  That  the  Statute  of  frauds,  so  far  as  it  relates  to  wills,  (being 
ss.  5,  6,  12,  19,  20,  21,  22,  and  23)  shall  be  repealed. 

2.  That  no  will  of  any  description,  except  such  as  are  mentioned 
in  the  4th  Proposition,  shall  be  valid,  unless  it  be  in  writing,  ai^ 
signed  at  the  foot  by  the  testator,  or  some  other  person  in  his  pre^- 
sence  and  by  his  direction ;  and  the  signature  be  made  or  acknowledged 
by  the  testator  in  the  presence  of"  two  or  more  credible  witnesses 
present  at  one  time,  who  subscribe  their  names  to  the  will. 

3.  That  the  statute  25  Geo.  2.  c.  G,  shall  be  deemed  to  apply  to 
such  witnesses. 

4.  That  any  soldier,  being  in  actual  service,  or  seaman  at  sea, 
may  dispose  of  personal  estate  as  he  may  do  under  the  present  law« 

5.  That  a  will  executed  according  to  Proposition  2  shall  not 
require  any  other  publication. 

6.  That  any  will  made  in  exercise  of  a  power  shall  be  executed 
in  the  same  manner  as  is  required  for  the  validity  of  other  wills, 
and  shall  be  valid  notwithstanding  the  terms  of  the  power,  may 
require  the  will  to  be  executed  with  additional  or  other  solemnitiesi 
which  have  not  been  observed. 

< 

7.  That  no  will  made  by  any  person  under  the  age  of  twenty-one 
years,  and  no  will  made  by  a  feme  coveri,  except  by  virtue  of  a 
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power,  or,  as  to  personal  estate,  with  the  consent  of  her  husband, 
or  for  appointing  an  executor  of  a  will  of  which  she  shall  be  execu- 
trix, shall  be  valid. 

8.  That  all  freehold  estates,  and  all  copyhold  and  customary 
estates,  including  an  estate  pur  autre  vie  where  there  is  no  special 
occupant,  and  also  every  copyhold  estate  which  would  be  devisable 
if  the  party  entitled  thereto  had  been  duly  admitted,  and  all  lease- 
hold estates  and  other  personal  property,  and  all  estates,  interests, 
and  rights  therein  capable  of  being  conveyed  or  transferred  by  the 
testator  by  any  act  inter  vkosy  (except  estates  tail  and  estates  in 
jquasi  entail,  and  estates  or  shares  of  estates  held  by  the  testator  in 
joint  tenantcy,)  and  also  all  rights  of  entry  and  of  action  or  suit  to 
any  such  estates,  may  be  devised  or  bequeathed  by  will. 

9.  That  any  freehold  or  other  property  acquired  by  a  testator 
subsequent  to  the  execution  of  his  will  may  pass  by  it,  and  a  will 
shall  be  cofisidered  with  reference  to  the  property  comprised  in  it 
as  speaking  at  the  testator's  death,  unless  a  contrary  intention 
appears. 

10.  That  no  will  shall  be  revoked  otherwise  than  by  another  will 
or  codicil,  or  by  some  writing  executed  and  attested  in  the  same 
manner  as  is  required  for  the  validity  of  a  will,  or  by  burning,  can- 
celling, or  tearing  with  the  intention  of  revoking  it  by  the  testator, 
or  in  his  presence  and  by  his  direction. 

11.  That  obliterations  made  in  a  will  shall  have  no  effect  unless 
duly  attested  as  alterations  in  the  same  manner  as  is  required  for 
the  execution  of  a  will. 

12.  That  no  act  done  by  a  testator  subsequently  to  the  execution 
t>f  his  will  with  respect  to  any  property  comprised  in  it,  shall  operate 
as  a  revocation  of  any  disposition  thereby  made  of  such  property, 
except  so  far  as  a  beneficial  interest  is  conferred  by  such  act  on 
another  person. 

13.  That  the  will  of  a  woman  shall  be  revoked  by  her  marriage, 
and  shall  not  be  revived  by  the  subsequent  death  of  her  husband. 

14.  That  the  will  of  a  man  shall  not  bejrevoked  by  his  marriage 
and  the  birth  of  a  child  or  children. 


15.  That  the  proof  of  wills  and  the  grant  of  letters  of  adminis- 
tration in  the  Spiritual  and  other  Courts  now  entitled  to  grant,  pro- 
bate of  wills  and  letters  of  administration,  shall  be  discontinued,  and 
that  all  the  jurisdiction  of  such  courts,  with  respect  to  legacies,  ac- 
counts, inventories,  and  other  matters  relating  to  testaments  ^d 
administrations,  shall  be  abolished. 
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16.  That  a  General  Register  Office  for  Wills  shall  he  established 
in  the  trietropoh's,  and  that  wills  of  every  description  shall  be  re- 
gistered according  to  the  subsequent  Propositions,  with  other  proper 
regulations. 

17.  That  every  will  shall  be  registered  by  depositing  at  the  Re- 
gister Office  the  original  will  with  two  duplicate  affidavits,  by  the 
executor  or  such  of  the  executors  as  may  be  willing  to  act,  stating 
the  following  particulars,  viz.  that  to  the  best  of  the  deponent's 
knowledge,  information  and  belief,  the  paper  proposed  to  be  re- 
gistered contains  the  last  will  of  the  deceased ;  that  (unless  where  the 
circumstances  do  not  admit  of  such  a  statement)  the  testator  was 
buried  on  a  day  and  at  a  place  to  be  therein  specified ;  and  that  the 
personal  estate  and  effects  to  which  the  deceased  was,  at  the  time 
of  his  death,  entitled  beneficially,  and  without  deducting  ziny  thing 
on  account  of  the  debts  owing  by  the  deceased,  are  under  the  value 
of  a  certain  sum,  to  be  therein  specified ;  which  affidavit  shall  be 
taken  before  a  standing  commissioner,  to  be  appointed  as  recom- 
mended in  the  24th  Proposition  respecting  Fines  and  Recoveries  in 
the  First  Report  of  the  Commissioners,  or  before  a  Justice  of  the 
Peace  or  Master  Extraordinary  in  Chancery. 

18.  That  one  of  such  duplicate  affidavits  shall  be  kept  with  the 
will  at  the  Register  Office,  and  tlie  other,  with  a  copy  of  the  will, 
shall  be  transmitted  from  the  Register  Office  to  the  commissioners 
of  Stamps. 

19.  That  upon  the  registration  of  the  will,  an  office  copy  thereof 
and  of  the  affidavit,  (which  shall  be  distinguished  as  the  original 
office  copy,)  shall  be  issued  to  the  person  or  persons  by  whom  the 
same  shall  be  registered. 

20.  That  when  any  executor  who  shall  not  have  taken  such  affi* 
davit  as  above  mentioned  at  the  time  of  the  registration  of  the  will, 
shall  afterwards  think  proper  to  act  in  the  executorship,  he  shall 
cause  the  original  office  copy,  with  some  proper  provision  in  case  of 
loss,  to  be  brought  back  to  the  Register  Office,  (for  which  purpose  a 
summary  rbmedy  at  law  shall  be  given,)  and  shall  deposit  at  the 
Register  Office  duplicates  of  an  affidavit  to  be  taken  by  him  similar 
to  those  mentioned  in  proposition  1 7,  and  one  of  such  affidavits 
shall  be  kept  with  the  will,  and  the  other  be  transmitted  to  the 
Commissioners  of  Stamps,  in  the  same  manner  as  is  directed  with 
Respect  to  the  duplicate  affidavits  to  be  in  the  first  instance  deposited 
with  the  will ;  and  the  original  office  copy,  together  withr  office 
ebpies  of  all  the  affidavits  of  executors  registering  the  same,  shall 
be  issued  to  some  one  or  more  of  the  executors. 

^Ir  That  the  dtamp  duties  whieh  are  now  payable  on  a  probate 
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of  a  will  shall  be  made  payable  on  the  original  ofiice  copy  of  it,  and 
the  like  penalty  as  is  imposed  on  an  executor  who  neglects  to  prove 
the  will  shall  be  imposed  on  an'  executor  who  neglects  to  register  a 
will. 

^2,  That  before  a  will  shall  have  been  registered,  any  person  in- 
terested in  disputing  it  may  deposit  at  the  Register  Office  a  caveat 
in  writing  under  his  hand  to  prevent  the  registration  of  the  will, 
whidi  caveat  shall  be  in  force  for  the  space  of  two  calendar  months^ 
unless  before  the  end  of  that  time,  the  same  shall  be  withdrawn,  or 
a  will  shall  be  established  by  the  decree  of  a  Court  of  Equity ;  and 
no  office  c(^y  of  any  will  of  the  testator  named  in  such  caveat  shall 
be  issued  while  such  caveat  shall  remain  in  force. 


S5.  That  the  original  ofiice  copy  of  the  will  and  of  the  affidavit 
shall,  unless  the  will  shall  have  been  declared  to  be  invalid  by  the 
decree  of  a  Court  of  Equity,  be  received  as  conclusive  evidence  of 
the  validity  of  the  will  at  law  and  in  equity  with  re^[>ect  to  personal 
eistate  and  the  title  of  the  executor,  except  in  suits  in  equity  brought 
for  establishing  or  setting  aside  the  will. 

24.  That  Courts  of  Equity  shall  have  jurisdiction  to  determine 
the  validity  of  wills  with  respect  to  personal  estate  in  any  suit,  insti- 
tuted either  by  an  executor  or  administrator,  or  any  legatee  claim- 
ing under  a  will,  to  have  it  established  or  to  have  the  trusts  of  it 
carried  into  effect  under  the  decree  of  the  court,  or  by  any  next  of 
kin  or  other  person  claiming  adversely  to  the  will  to  have  it  de- 
clared void,  and  the  registration  of  it  prevented  or  recalled. 

S5.  That  in  any  such  suit,  when  the  validity  of  a  Will  is  disputed,  an 
issue  shall,  if  the  court  in  its  discretion  shall  think  fit,  but  not  other* 
wise,  be  directed  to  a  Court  of  Law,  in  like  mamier  as  an  is^ie  may 
now  be  4if  ccted  to  try  the  validity  of  a  will  with  respect  to  real  es« 
tate,  and  the  conduct  of  tlie  prosecution  and  defence  upon  such  trial 
at  law  shall  be  respectively  given  to  such  parties  as  the  Court  of 
Equity  shall  think  proper. 

26.  That  every  decree'of  a  Court  of  Equity  which  shall  dedare 
a  will  which  has  been  registered,  to  be  void,  shall  also  order  the 
executor  to  carry  in  the  original  office  copy  of  the  will  to  tiie  Regis- 
ter Office  to  be  cancelled,  and  shall  direct  some  officer  of  the  court 
to  send  a  copy  of  the  decree  to  the  Register  Office,  which  shall 
forthwith  be  entered  on  the  register  with  its  proper  date,  and 
noticed  or  referred  to  in  the  book  where  the  entry  of  the  r^s- 
tration  of  the  will  shall  be  made  in  the  margin  of  the  page  in  wbieh 
&uch  registration  shall  be  entered. 
-  f  7.  That  in  any  suit  for  setting  aside  a  will,  it  shaH  be  lawful  for 
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the  court  to  grant  an  injunction  to  prevent  any  executor  or  other 
person  from  actkig  under  such  will. 

^.  That  CTery  decree  which  shall  declare  one  will  or  codicil  to 
be  void  and  establish  another  will  or  codicil,  shall  also  direct  the 
will  or  codicil  so  established  to  be  received  at  the  Register  Office 
^  and  duly  registered. 

29.  That  every  decree  which  shall  declare  a  will  to  be  established 
shall  also  direct  some  olHcer  of  the  court  to  send  a  copy  or  minute 
1^  such  decree  to  the  Register  Office,  which  shall  be  entered  upon 
tlie  register  and  noticed  or  referred  to  in  the  margin  of  the  entry  of 
the  will. 

30.  That  in  suits  for  carrying  into  execution  the  trusts  of  a  will 
with  respect  to  real  or  personal  property,  or  for  the  administration 
of  assets,  it  shall  not  be  necessary  to  establish  the  will  nor  to  make 
the  heir  or  next  of  kin  defendants ;  and  in  such  suit  the  original 
office  co|^  of  the  will  shall  be  received  as  evidence  of  its  validity, 
but  .the  decision  in  such  a  suit  shall  not  be  binding  on  any  heir  09 
next  of  kin  not  being  a  party  to  the  suit. 

31  •  That  in  a  suit  for  establishing  a  will  as  to  personal  estate,  it 
shall  not  be  necessary  to  have  the  trusts  carried  into  executicm 
imder  the  decree  of  the  court. 

S2*  Thai  in  a  suit  for  establishing  a  will  with  respect  to  real  of 
persMial  estate,  the  evidence  of  the  witnesses  shall  not  be  taken  by 
depositions  in  the  Court  of  Equity,  unless  some  of  the  parties  at  or 
before  the  proper  stage  of  the  cause  for  the  examination  of  witnesses 
shall  give  notice  of  an  intention  to  have  any  witnesses  examined, 
and  in  such  case  the  costs  of  such  jHroceeding  shall  be  the  subject 
of  a  special  order  of  the  court,  independently  of  the  general  costs  of 
the  snit* 

33.  That  Courts  of  Equity  shall  have  jurisdietion  to  set  aside  li 
will,  with  respect  to  real  or  personal  estate,  on  the  ground  of  fraud. 


34.  That  the  jurisdiction  of  granting  and  recalling  letters  of  ad-^ 
minislration  now  exercised  by  the  Courts  of  Probate,  shall  be  trans- 
ferred to  the  Court  of  Chancery. 

35.  That  the  same  parties  as  are  now  entitled  to  have  letters  of 
administration  of  any  effects  granted  to  them  by  any.  Court  of  Pro- 
bate, shall  be  entitled  to  have  letters  of  administration  of  the  same 
effects  granted  to  them  by  the  Court  of  Chancery. 

36.  That  the  letters  of  administration  granted  by  the  Court  of 
Cheaeery  shall  have  the  same  force  and  effect  in  all  respects  as  they 
would  have  by  the  present  laws  if  granted  by  the  Court  or  Courts 
of  Probate  having  jurisdiction  in  respect  of  the  effects. 
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37.  That  where  there  is  no  dispute  respecttag  the  right  to  letters 
of  administration,  the  same  may  be  granted  by  a  Master  or  Master 
Extraordinary  of  the  Court  of  Chancery,  or  by  any  such  com- 
missioner as  mentioned  in  Proposition  17,  in  like  manner  as  the 
same' are  now  granted  by  surrogates  and  other  officers  of  the 
Spiritual  Courts. 

•  ZB.  That  where  the  right  to  letters  of  administration  is  disputed, 
but  na  other  relief  by  the  appointment  of  a  receiver  or  otherwise  is 
prayed  for,  the  same  may  be  granted  by  an  order  of  the  Court  of 
Chancery,  to  be  made  upon  petition,  and  upon  such  evidence  as  the 
court  may  think  sufficient. 

39.  That  when  any  executor  refuises  to  act,  or  any  next  of  kin 
refuses  administration,  a  declaration  of  such  renunciation  in  writing, 
signed  by  such  executor  or  next  of  kin,  shall  be  registered  in  the 
Register  Office  for  wills,  and  an  office  copy  of  such  declaration 
shall  be  admitted  as  sufficient  evidence  of  such  renunciation,  to 
enable  a  residuary  legatee,  or  any  next  of  kin,  or  a  creditor,  to 
obtain  letters  of  administration. 

.  40.  That  when  no  executor  has  made  an  affidavit  which  has-been 
registered  according  to  Proposition  17,  and  there  is  any  executor 
who  has  not  signed  a  declaration  of  renunciation  which  has  been 
registered)  or  there  are  any  next  of  kin  who  have  not  signed  a  de- 
claration of  renunciation  which  has  been  registered,  the  Court  of 
Chancery  may  upon  petition,  if  such  executor  or  next  of  kiii  do  not 
appear  to  oppose  the  same,  and  upon  proof  being  given  that  due 
potice  of  the  petition  was  served  on  such  executor  or  next  of  kin, 
or  of  there  being  sufficient  reason  for  such  notice  not  having  been 
Served,  or  if  such  executor  or  next  of  kin  shall  appear,  but  not  shew 
any  sufficient  cause  to  the  contrary,  grant  letters  of  administration 
to  the  person  who  would  be  entitled  thereto  if  such  executor  or 
next  of  kin  had  duly  renounced. 

41.  That  letters  of  administration  shall  be  registered  in  the  Re- 
gister Office  for  Wills,  by  depositing  the  same  with  affidavits  in 
duplicate,  in  the  same  manner  as  above  proposed,  with  respect  to 
the  registration  of  wills. 

42»  That  caveats  against  the  registering  of  letters  of  adminis- 
tration may  also  be  entered  at  the  Register  Office,  in  like  manner 
as  caveats  against  the  registering  of  wills. 

43.  That  Propositions  24,  26,  27,  28,  29,  and  30  relative  to  suits 
for  determining  the  validity  of  wills,  and  to  decrees  and  other  pro- 
ceedings in  such  suits,  shall  {mutatis  mutandis)  be  extended  and  ap-^ 
plied  to  letters  of  administration. 

44.  That  so  much  of  the  statutes  21  Hen.  8.  c.  ^4  and  2)S  &  2d 


On.  the  Law  of  Wills.  41 

Car.  2.  c.  10.  as  requires  security  to  be  taken  for  the  performance 
of  the  duties  of  administrators,  be  repealed. 


45.  That  all  wills,  documents,  and  indexes  which  are  now  de- 
posited in  the  registries  of  the  different  Courts  of  Probate,  be  trans- 
roitted  to  the  Register  Office. 


4G.  That  every  probate  or  administration  heretofore  granted, 
and  not  adverse  to  the  title  of  any  party  in  possesion  of  any  pro- 
perty of  the  testator  or  intestate,  notwithstanding  it  may  now  be 
void  or  voidable,  in  consequence  of  having  been  granted  out  of  a 
wrong  court,  shall  be  as  valid  as  if  it  had  been  granted  out  of  the 
proper  court,  or  each  of  the  proper  courts,  except  where  another 
probate  or  administration  has  been  obtained  out  of  the  proper  court, 
or  each  of  the  proper  courts. 


47.  That  when  any  person  to  whom  any  real  property  shall  be 
given  by  will  for  an  estate  tail,  or  an  estate  iit  quasi  entail,  shall  die 
in  the  life- time  of  the  testator,  leaving  issue  who  would  be  inherit- 
able under  such  entail,  and  such  issue  shall  be  living  at  the  death 
of  the  testator;  and  also  where  any  person  being  a  child,  or  other 
issue  of  the  testator,  to  whom  any  real  or  personal  property  shall 
be  given  by  will  for  any  estate  or  interest  not  determinable  at  or 
before  his  or  her  death,  shall  die  in  the  life-time  of  the  testator, 
leaving  issue  who  shall  be  living  at  the  death  of  the  testator,  such 
gift  shall  not  lapse,  but  shall  take  effect  as  if  the  death  of  the  tes- 
tator Irad  happened  before  the  deaths  pfwsuch  tenant  in  tail,  or  child 
or  grandchild. 

48.  That  where  the  devise  of  any  real  property  shall  fail  in  con- 
sequence of  the  death  of  the  devisee,  in  the  life-time  of  the  testator, 
or  because  it  is  contrary  to  any  rule  of  law,  or  otherwise  incapable 
of  taking  effect,  and  there  shall  be  a  residuary  devise  in  such  will, 
the  property  comprised  in  the  devise  which  shall  fail  shall  pass  by 
the  residuary  devise,  unless  an  intention  to  the  contrary  shall  ap- 
pear by  the  will. 

49.  That  when  any  real  property  shall  be  devised  to  any  person 
who  at  the  time  of  the  testator's  death  shall  be  his  heir,  or  one  of 
his  co-heirs,  such  heir  or  co-heir  shall  be  deemed  to  take  as  a  de» 
visee,  and  not  by  descent. 

50.  That  the  assent  of  an  executor  or  administrator  shall  not 
pass  the  legal  title  to  any  legacy ;  and  that  such  title  shall  pass 
from  an  executor  or  adminstrator  to  a  legatee,  without  assignment  or 
release,  except  as  to  chattelsi  which  pass  by  ddivery. 
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51.  That  Courts  of  £quity  shall  have  jurisdiction  to  set  aside 
any  assignment  or  release  of  a  chattel  real,  which  may  have  been 
made  by  an  executor  or  administrator,  to  or  for  the  benefit  of  a 
legatee,  or  to  decree  the  restoratioa  or  re-deliTcry  to  any  person, 
of  any  moveable  chattel  which  may  have  been  delivered  to  a  lega- 
tee ;  but  without  prejudice  to  the  rights  of  purchasers  for  valuable 
consideration. 


52,  That  the  executor  of  the  executor,  or  of  the  survivor  of  two 
or  more  executors,  shall  be  the  personal  representative  of  the  first 
testator,  in  preference  to  any.  administrator,  notwithstanding  the 
first  executor  or  surviving  executor  shall  have  died  without  having 
registered  the  will  according  to  Proposition  1 7. 

53.  That  where  an  executor,  who  has  registered  the  will  accord- 
ing to  Proposition  1 7,  shall  die,  leaving  any  other  executor  or  ex- 
ecutors surviving,  who  shall  not  have  then  registered  the  will  ac- 
cording to  Proposition  17,  such  surviving  executor  shall  be  the 
personal  representative  of  the  testator,  and  be  entitled  to  register 
the  will  according  to  Proposition  17. 

54.  That  any  executor,  notwithstanding  he  has  registered  the  will 
according  to  Proposition  1 7,  may,  at  any  time  before  he  has  inter- 
meddled with  the  assets,  or  acted  as  the  personal  representative  of 
any  person  of  whom  his  immediate  testator  was  executor,  renounce 
and  disclaim  being  the  personal  representative  of  such  other  person, 
by  making  a  declaration  in  writing  to  that  effect,  and  registering 
the  same  at  the  Register  ofHce  for  Wills. 

55,  That  letters  of  administration,  granted  at  a  time  when  there 
shall  be  an  executor  who  has  not  registered  the  will,  according  to 
Proposition  17,  shall  be  voidable  only  and  not  void,  notwithstand- 
ing there  may  be  an  executor  living  and  not  discharged,  who  may 
have  acted  or  may  afterwards  register  the  will ;  but  such  letters  of 
admimstration  shall  become  void  when  a  will  has  been  registered 
by  an  executor,  according  to  Proposition  1 7,  or  when  such  letters 
pf  administration  shall  be  revoked  by  order  of  the  Court  of  Chan- 
cery. 

56,  That  all  acts  done  by  an  administrator,  under  letters  of  ad^* 
ministration  which  shall  be  voidable,  shall  be  valid,  notwithstanding 
such  letters  of  administration  shall  afterwards  bepome  void  or  be 
revoked ;  but  persons  who  shall  have  received  any  property  as  next 
of  kin,  shall  be  liable  in  equity  to  account  for  and  to  transfer  the 
same  to  the  legatees  or  persons  entitled  thereto  under  the  will,  with- 
out prejudice  to  the  rights  of  purchasers  fcH*  valuable  consideration* 

57.  That  every  assurance  executed  by  an  executor  who  lias  not 
registered  the  will,  acQordipg  to  Proposition  17,  after  the  rqpstjra* 
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tkmdf  letters  (^administration  of  the  assets  of  the  testator  granted 
to  any  other  living  person  which  have  not  become  void,  nor  been 
revoked ;  and  also  every  assurance  executed  by  an  executor,  who 
shall  die  without  having  registered  the  will,  according  to  Proposi- 
tion 17,  sliall  be  void. 

58.  That  a  Court  of  Equity  may  discharge  an  executor  or  ad- 
ministrator from  his  office,  in  like  manner  as  a  trustee  may  be  dis- 
charged; and,  upon  any  such  discharge,  may  grant  letters  of  ad- 
ministration to  any  other  person  or  persons,  which  letters  of  ad- 
ministration shall  be  as  valid  as  if  the  executor  or  administrator  so 
discharged  had  died. 


ART.  II.— LIFE  OF  LORD  COWPER. 


The  ancient  and  wealthy  family  of  Cowper,  settled  for  several 
centuries  in  the  county  of  Hertford,  and  having  besides  con- 
siderable possessions  in  Kent  and  Sussex,  is  traced  back  in 
lineal  ascent  to  the  middle  of  the  fifteenth  century*  William 
Cowper,  the  representative  of  the  family  in  the  reign  of 
Charles  I^,  was  created  a  baronet  in  1641,  and,  adhering  in- 
flexiUy  to  the  royal  cause,  suffered  an  imprisonment  of  sonie 
length  in  Ely  House,  Holbom^  together  with  his  eldest  son 
John,  who  died  under  hb  confinement.  Sir  William,  how- 
ever, long  ouAved  his  tronUes,  and  is  recorded  by  Stow  to 
have  resided  Biany  years  at  his  castle  of  Hertford,  in  the 
practice  of  the  most  extensive  hospitality  and  charity,  until, 
dying  at  a  great  age  ir  1664,  he  was  succeeded  in  his  title  and 
possessions  l^  his  grandson,  a  second  Sir  William,  who  re- 
presented his  native  town  of  Hertford  in  the  two  last  parlia- 
ments of  Charles  IL,  and  was  among  the  most  active  partizans 
of  the  Exelusionists;  being  one  of  the  party  who,  at  the  in-r 
Btigation  and  under  the  leading  of  Shaftesbury,  psiesented  to 
the  grand  jury  of  Middlesex,  in  June  1680,  during  the  high 
fever  of  the  Popish  plot,  articles  for  the  indictment  d*  the 
Duke  of  York  as  a  papist  recusant.  By  his  wife  Sarah, 
daughter  of  Sir  William  HoIIed,  a  London  merchant,  he  had 
two  aam,  of  whom  the  elder^  WiUiam,  forms  the  subject  of 
the  present  memoir. 
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He  was  born,  according  to  tradition,  in  his  father's  castle  at 
Hertford,  but  at  what  period  has  never  been  precisely  ascer- 
tained; most  probably  in  the  year  1665  or  1666.  The  place 
and  circumstances  of  his  education  are  equally  unrecorded;^ 
nor  have  we  been  able  to  collect  any  particulars  of  his  early 
years,  except  that  they  were  by  no  means  free  from  irregula- 
Tities,  to  which  the  universal  license  of  that  age  ascribed  merit 
rather  than  applied  censure.  While  very  young,  it  seems  that 
he  contracted  a  liaison  with  a  Miss  Elizabeth  Culling,  the 
proprietress  of  Hertingfordbury  Park,  a  mile  or  two  distant 
from  Hertford  town,  which  continued  for  several  years;  and 
by  her  he  had  two  children,  a  son  and  a  daughter,^  It  was 
even  alleged  against  him  that  he  deceived  her  by  means  of  an 
informal  marriage;  an  imputation  which  many  years  after- 
wards, in  the  virulence  of  party  warfare,  the  bitter  pen  of 
Swift  revived  against  him,  taunting  him  (peer  and  chancellor  as 
he  had  then  become)  with  the  undignifted  nickname  of  "  Will 
Bigamy."  He  was  entered  of  the  Middle  Temple,  March  18, 
1681,  and  on  the  26th  of  May,  1688,  (the  required  term  of 
studentship  being  then  seveif  years) '  was  called  to  the  bar ; 
having  previously,  if  we  may  judge  from  the  period  at  which 
he  became  a  tenant  of  chambers,  (Nov.  1683,)  devoted  upwards 
of  four  years  to  the  worship  of  Themis;  divided  however,  we 
are  afraid,  with  an  adoration  of  more  material  objects  of 
idolatry.  Of  the  protracted  hopes,  of  the  capricious  aod 
chilling  neglects,  by  which  so  many  of  no  less  eminence  in  his 
profession  have  in  the  outset  been  depressed  and  obscured,  he 
had  no  experience.  The  influence  of  his  high  Whig  connec- 
tions, well  seconded  no  doubt  by  his  own  promise  of  ability^ 
and  the  legal  acquirements  of  which  he  gave  speedy  proof, 
appear  almost  at  once  to  have  obtained  for  him  employment 
and  reputation  in  his  profession,  and  (what  was  still  more 
acceptable)  to  have  introduced  him  to  the  favourable  notice  of 
the  dispensers  of  preferment.    As  early  as  the  year  1693, 

*  His  name  does  not  appear  in  the  list  either  of  Oxford  or  Cambridge  graduates, 
and  he  was  most  probably  at  neither  university. 

3  The  daughter,  by  her  brother's  death  without  issue,  became  mistress  of  this 
property  at  Hertingfordbury,  and  afterwards  sold  it  to  Spencer  Cowper,  the  Chan- 
cellor's younger  brother,  in  whosd  family  it  remained  till  within  Uie  last  twenty 
years. 
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when  he  could  not  have  been  much  past  five  and  twenty,  and 
was  scarcely  yet  of  five  years'  standing  at  the  bar,  he  had  been 
appointed  Solicitor  General  to  the  Queen,  and  enrolled  in  the 
list  of  King's  Counsel — a  distinction  rated  at  that  time  of  day 
at  a  far  different  estimate^  than  now,  when  we  see  it  bestowed 
with  such  unrespective  profusion,  and  which  then  not  only 
gave  professional  rank  and  promise  of  promotion,  but  implied 
the  especial  countenance  of  the  crown ;  as  may  be  inferred 
from  the  fact^  that  at  no  period  during  the  reign  of  William 
III.  or  Anne,  was  it  enjoyed  by  more  than  eight  members  of 
the  bar  in  the  whole.  Even  two  years  before  this  date  we 
find  him  arguing  at  great  length,  and  with  much  display  of 
legal  learning,  a  case  in  the  King's  Bench  on  an  important 
and  at  that  time  novel  question  of  law  relatmg  to  the  transfer 
of  copyhold  estate.  In  the  parliament  which  met  iq  November 
1695,  he  was  returned,  jointly  with  his  father,  for  the  town  of 
Hertford;  and  it  is  manifest  that  he  was  already  master  of  one 
.quality  essential  to  succdss  even  more  in  parliament,  if  pos- 
sible, than  at  the  bar-^namely ,  a  very  sufficient  confidence  in  his 
owa  powers;  for  we  are  informed  that  on  the  very  day  he  took 
bis  seat  he  found  occasion  three  several  times  to  address  the 
house,  and,  speaking  with  much  applause,  already  gave  pro- 
mise of  the  distinguished  parliamentary  reputation  he  subser 
.quently  attained.  In  the  following  year  (1696)  his  name  first 
occurs  in  the  State  Trials,  as  one  of  the  crown  counsel  against 
Sir  John  Friend,  Sir  William  Parkyns,  and  the  other  parties 
subsequently  brought  to  trial  for  their  partidpation  in'  the 
Assassinittion  and  Invasion  plot.  Parkyns's  case  is  remarkable 
as  being  the  last  that  was  tried  under  the.  old  law,  which 
forbad  the  appearance  of  counsel  on  behalf  of  prisoners  ac- 
cused of  treason.  The  statute  allowing  a  defence  by  counsel 
(7  W*  &  M.jC.  3,)  had.  already  passed,  and  Was  to  come  into 
operation  on  the  S5th  of  March.  The  trial  was  fixed  for.  the 
24th ;  Parkyns,  on  his  arraignment,  pressed  earnestly  for  its 
postponement,  so  as  to  bring  him  within  the  benefit  of  the 
new  law;  a  request  which,  reasonable  as  it  would  now  be 
deemed,  met  with  a  peremptory  refusal  from  the  court.  The 
evidence  for  the  crown  was  summed  up  by  Cowper,  who  cer- 
tainly, according  to  the  report  in  the  State  Trials,  easily  outdid 
his  colleagues  in  oratory  at  least,  if  not  in  laiy.    The  case 
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next  tried,  that  against  Rookwood,  Lowick  and  Cranborne, 
fell  within  the  new  act  of  parliament.  Sir  Bartholomew 
Shower  accordingly  appeared  as  counsel  for  the  prisoners; 
and  the  numberless  objections,  both  of  form  and  substance, 
which  he  started,  and  the  hours  that  were  wasted  in  debating, 
refuting  and  re-urging  them,  with  what  would  now  be  deemed 
an  utter  disregard  of  any  thing  like  regularity  of  procedure, 
must  have  gone  far  to  surfeit  the  judges  with  the  alteration  of 
the  law.  Of  the  guilt  of  all  these  parties,  or  of  the  propriety 
of  the  convictions  in  their  several  cases,  the.  reports  of  the 
trials  leave  little  .or  no  room  to  doubt.  But  a  very  different 
and  much  more  questionable  character  attaches  to  the  pro- 
ceedings which  were  instituted  about  the  same  time  in  parlia*- 
ment  against  Sir  John  Fenwick,  for  his  accession  to  the  same 
treason.  The  bill  of  attainder  was  avowedly  resorted  to  for 
the  purpose  of  supplying  the  place  of  a  trial  before  the  ordi- 
nary tribunals,  in  which,  from  the  absence  of  the  necessary 
proof  by  two  witnesses,  a  legal  conviction  could  not  have  been 
obtained — the  bench  being  now  somewhat  dilBerently  filled 
than  upon  the  trials  of  Russell  and  of  Sidney.  Cowper,  who 
inherited  all  his  father's  attachment  to  whig  principles,  and 
whose  personal  prospects  and  interests,  moreover,  pointed  the 
same  road  with  his  political  predilections,  was  among  the  most 
active  and  influential  supporters  of  the  bill*  An  important 
point  debated  in  the  first  instance,  was  whether  the  preamble 
of  the  bill,  which  stated  only  that  Sir  John  had  been  indicted 
of  high  treason  on  the  oaths  of  two  witnesses  (one  of  whom 
had  since  absconded),  and  had  obtained  from  time  to  time  a 
postponement  of  his  trial  under  the  pretext  of  making  a  full 
discovery  of  the  conspiracy — contained  any  sufficient  allegation 
upon  which  the  house  might  proceed  to  hear  evidence  tending 
to  prove  him  actually  guilty  of  high  treason.  Upon  this,  as 
well  as  upon  the  more  interesting  question  involved  in  the 
whole  proceeding,  how  far  the  defect  of  legal  evidence  could 
or  ought  to  be  supplied  by  the  extraordinary  operation  of  a 
parliamentary  attainder,  we  find  Cowper  ably  but  sophistically 
combating  the  objections  urged  against  the  bill ;  which  how- 
ever, as  is  well  known,  the  government  succeeded  in  finally 
carrying  only  by  a  very  inconsiderable  majority. 
The  part  he  took  on  this  occasion  could  not  fail  to  confirm 
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and  secure  .him  in  the  enjoyment  of  court  favour;  and  he  ap- 
pears to  have  been  employed  in  all  the  cro^vn  prosecutions  of 
any  importance,  of  which  that  reign  was  so  prolific.  Of  these 
we  may  mention  the  trials  of  Lords  Warwick  and  Mohun  for 
the  murder  of  Mr.  Coote,  in  1699;  in  the  latter  of  which  he 
was  paid  a  rather  unusual  compliment  at  the  expense  of  the 
Solicitor^General,  Sir  John  Hawles.  Mr.  Solicitor  had  summed 
up  the  evidence  on  Lord  Warwick's  trial  the  day  before  in  so 
mumbling  and  inaudible  a  tone  of  voice,  as  to  occasion  consi- 
derable trouble  to  the  peers  and  interruption  to  the  pro- 
ceedings. When  he  rose  to  perform  the  same  office  on  the 
present  occasion,  the  same.complaint  was  renewed;  whereupon 
**  several  lords  did  move  that  one  that  had  a  better  voice  might 
sum  it  up,  and  particularly  Mr.  Cowper  [he  was  the  junior 
in  the  case];  but  it  being  usually  the  part  of  the  Solicitor- 
General,  and  he  only  having  prepared  himself,  he  was  ordered 
to  go  oq;  but  for  the  better  hearing  of  him,  several  of  the 
liMrds  towards  the  upper  end  of  the  house  removed  from  their 
seats  down,  as  they  did  the  day  before,  to  sit  upon  the  wool- 
packs."  Their  lordships  might  reasonably  enough  be  willing 
to  hear  any  of  his  brethren  in  place  of  the  worthy  Solicitor, 
who,  whatever  were  his  qualifications  as  a  lawyer,  belonged 
undoubtedly — independently  of  his  lack  of  lungs — to  the  dullest 
and  most  prosaic  school  of  matter-of-&ct  speech-makers. 

In  this  same  year  it  was  that  Cowper  had  to  appear  in  a 
criminal  court  in  a  much  less  agreeable  character  than  he  was 
wont  to  fill  there — as  a  witness,  namely,  on  behalf  of  his 
brother  (who  was  also  a  barrister  in  some  repute)  on  a  charge 
of  murder*  The  circumstances  of  the  case  were  altogether  sd 
curious,  that  a  summary  of  them  may  interest  such  of  our 
readers  as  have  not  become  familiar  with  them  by  the  report 
in  the  State  Trials,  or  from  the  works  of  writers  on  medical 
jurisprudence.  A  young  qjViaker  lady  of  the  name  of  Stout, 
residing  with  her  mother  at  Hertford,  had,  it  seems,  conceived 
a  violent  passion  for  the  young  barrister,  and  resorted  to  all 
possible  means  of  communicating  and  contriving  meetings  with 
him,  married  though  be  was ;  going  so  far  as  to  repair  clan- 
destinely to  his  chambers  in  the  Temple,  on  which  occasion 
he  virtuously  avoided  a  meeting  with  her  by  pretending  busi- 
ness out  of  towDi  leaving  his  brother  to  represent  him,  and, 
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we  suppose^  to  lecture  the  lady  upon  h^r  imprudence.  Both 
brothers  went  the  Home  Circuit,  and  were  in  the  habit,  "  out 
of  good  husbandry,"  of  jointly  occupying  the  same  lodgings  at 
their  native  town  of  Hertford.  On  the  spring  circuit  of  1699, 
William  being  detained  in  town  by  parliamentaiy  business,  of 
which,  as  it  seems,  Miss  Stout  was  by  some  means  informed, 
Spencer  Cowper  received  from  her  a  pressing  invitation  to 
lodge  during  the  continuance  of  the  assizes  at  her  mother's 
house.  The  same  "  good  husbandry"  which  induced  him  to 
share  his  brother's  lodgings,  disposed  him  also,  maugre  the 
peril  to  which  his  virtue  might  again  be  subjected,  to  comply 
with  an  invitation  which  was  to  give  him  a  lodging  for  nothing; 
but  on  arriving  in  Hertford,  he  found  that  his  brother's  letter 
which  was  to  have  communicated  this  change  of  purpose  had 
not  arrived,  and  that  preparation  had  been  made  as  usual  to 
receive  him  at  their  lodgings.  He  went,  however,  to  Mrs, 
Stout's  to  dinner,  and  there  spent  the  greater  part  of  the 
evening.  About  eleven  at  night,  when  he  was  preparing  to  gp 
home,  he  was  pressed  by  the  young  lady  to  remain  and  occupy 
a  bed  there.  He  appeared  to  accede,  and  accordingly  the 
maid-servant  (this  was  the  account  given  by  her  on  the  trial) 
was  sent  up  stairs  to  warm  his  bed,  leaving  her  young  mistress 
and  him  alone  together*  While  thus  engaged  she  heard  the 
outer  door  of  the  house  shut;  and  on  her  return  down  stairs 
after  about  a  quarter  of  an  hbur,  both  of  them  were  gone. 
The  mother  and  the  maid,  after  waiting  some  time  in  vain  for 
the  daughter's  return,  betook  themselves  to  bed;  the  former, 
more  solicitous,  as  it  would  seem,  about  her  daughter's  repur 
tation  than  her  virtue,  and  dreading  the  censures,  of  the  quaker 
community,  refusing  to  allow  any  search  to  be  instituted  for 
her  during  the  night.  But  early  in  the  morning  her  dead 
body  was  found,  floating  as  it  was  alleged,  on  a  pond  about 
a  mile  out  of  the  town.  A  coroner's  incjuest  came,  without 
much  inquiry,  to  the  conclusion  that  she  died  by  suicide ;  but 
the  mother  was  not  so  satisfied,  and  preferred  an  indictment 
for  her  murder  against  Mr.  Cowper  and  three  other  gentlemen, 
who  also  were  attending  the  assizes  on  the  day  of  her  disap- 
pearance, and  against  whom  the  only  ground  of  charge  was 
some  mysterious  expressions  which  were  sworn  to  have  been 
interchanged  between  them  on  that  evwing  relative  to  th^ 
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young  lady,  and  which  might  be  construed  to  import  a  know- 
ledge of  some  design  against  her  being  in  progress.  A  long  and 
minute  report  of  the  proceedings  is  to  be  found  in  the  thirteenth 
volume  of  the  State  Trials.  Independently  of  the  strange 
circumstances  of  the  case  itself,  and  the  interest  it  excited 
from  the  station  and  character  of  the  accused  parties,  it  was 
moreover  remarkable  for  several  important  questions  of  medical 
science  involved  in  it,  and  upon  which  a  great  deal  of  evidence 
(conflicting  of  course)  was  given  by  eminent  medical  practi- 
tioners:^— viz.  whether  upon  death  by  drowning,  without  vio- 
lence or  resistance,  water  would  of  necessity  be  received  into 
the  lungs  or  stomach;  and  whether  the  body  of  a  person  who 
had  so  committed  suicide  would,  so  soon  at  least  after  deaths 
float  upon  the  surface.  On  the  part  of  the  prisoners,  besides 
the  medical  evidence  adduced,  several  witnesses,  among  them 
William  Cowper  iand  his  wife,  deposed  to  the  young  lady's 
frequent  fits  of  melancholy,  and  her  repeated  expressions  of 
her  wish  to  be  rid  of  life,  and  prognostications  of  her  ap- 
proaching death;  and  it  was  proved  also  that  Mr.  Cowper  had 
returned  to  his  lodgings  so  shortly  after  eleven  o'clock  on  the 
night  in  question,  as  to  render  it  hext  to  impossible  that  he 
could  have  been  at  or  near  the  pond  in  which  the  body  was 
found,  after  leaving  the  house  of  Mrs.  Stout.  All  the  accused 
were  ultimately  acquitted;  but  the  mother  was  still  unap« 
peased,  and  procured  an  appeal  of  murder  to  be  lodged  against 
the  verdict,  which  in  the  end  was  got  rid  of  by  an  under- 
standing between  the  Cowper  family  and  the  appellant,'  (the 
heir-at-law  and  a  cousin  apparently  of  the  deceased,)  "who,  by 
the  connivance  of  the  sheriff*  of  Hertfordshire,  got  b'ack  thfe 
writ  of  appeal  out  of  his  office;  a  misfeasance  for  which  the 
latter  was  visited  with  a  considerable  fine. 

'  Doctors  Sloane,  Garth  and  Wollaston,  and  William  Cowper,  the  celebrated 
anatomist,  were  among  those  examined  for  the  prisoners,  (whose  joint  defence  was 
conducted  by  Spencer  Cowper  in  person.)  One  of  the. learned  doctors  (Dr.  Crell) 
exhibited  an  amusing  sample  of  the  pedantry  which  is  still  heard  so  often  from 
medical  witnesses.  **  Now,  my  lord,''  says  he,  ".I  will  give  you  the  opinion  of 
several  ancient  authors.*'  "  Pray,  Sir,"  interrupts  the  judge,  Mr.  Baron  Hatsell, 
dreading  the  coming  dissertation,  "  tell  us  your  own  observations."  **  My  lord," 
rejoins  the  doctor,  "  I  humbly  conceive  that  in  such  a  difficult  case  as  this  we 
ought  to  have  a  great  deference  for  the  reports  and  opinions  of  learned  men ;  neither 
do  I' see  why  I  ^ould  not  quote  the  fathers  of  my  profession  in  this  case,  'as  well  as 
you  gentlemen  of  the  long  robe  quote  Coke  upon  LittleUAi  in  others,"  > 
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The  narrative  of  this  transaction  has  led  us  somewhat  astray 
jrom  the  proper  subject  of  our  noticoj  to  whom  we  now  return. 
On  the  occasion  of  Lord  Somers's  impeachment  in  1701,  his 
defence  was  warmly  taken  up  in  the  House  of  Commons  by 
Cowper,  with  more  zeal  however,  as  it  pitived,  than  discretion, 
since  a  long  debate  was  thereby  generated,  in  the  course  of 
which  much  of  the  impression  made  by  Somers's  manly  and 
simple  justification  of  his  conduct  earlier  in  the  morning  was 
worn  dOP,  and  the  impeachment,  which  would  probably  have 
been  negatived  had  a  division  been  taken  upon  the  question  at 
once,  was  carried  by  a  very  small  majimty.  Its  &te  in  the 
Lwda  is  well  known.  Early  in  the  following  year,  the  acces- 
sion of  Queen  Anne  filled  the  Tories  with  joyfiil  expectation, 
and  threatened  the  entire  extinction  of  Whig  influence  and 
favour.  The  cautious  policy,  however,  of  Godolphin  and 
Marlborough  hesitated  to  exercise  against  their  opponents  the 
extreme  measures  which  the  more  intemperate  of  their  party 
would  have  adopted,  and  many  of  the  Whigs  were  retained  in 
the  dBces  they  had  enjoyed  under  the  former  reign.  Among 
those  who  were  thus  spared  was  Cowper  $  being  one  of  the 
only  two  king's  counsel  out  of  six  to  whom  firesh  patents  were 
granted.  He  had  now  acquired  a  high  reputation  as  a  parlia- 
mentary speiiker,  and  took  a  leading  part  in  most  of  the  impor- 
tant questions  debated  in  the  House  of  Commons,  At  the 
general  election  in  1700*1,  he  lost  his  seat  for  Ha*tford,  where 
his  father's  interest  had  for  some  time  been  warmly  contested, 
but  fpund  refiige  in  the  little  borough  of  Beeralston  (now  con* 
signed  to  everlasting  rest),  for  which  he  was  returned  in  the 
two  following  parliaments  in  conjunction  with  Mr.  King,  after- 
wards his  successor  in  the  occupation  of  the  woolsack.  The 
Parliamentary  History  has  however  preserved  no  record  of 
his  speeches  until  we  arrive  at  the  debates  on  thi^  celehrated 
case  of  Ashby  and  White,  in  1704.^  On  that  memorable  oc^* 
casion  he  distinguished  himself  by  an  able  and  unqualified 
opposition  to  the  unconstitutional  jurisdiction  claimed  by  the 
House  of  Commons,  and  maintained  with  equal  talent  and  spirit 
the  legal  right  of  an  elector  to  claim  damages  at  the  hands  of  the 
returning  officer  for  corruptly  or  improperly  refusing  to  receive 

>  Set  I^aw  Magazine,  Vol,  Vlt  p.  18>  et  se^.  for  a  aammaiy  of  the  proceediogt 
pf  both  houses  in  this  case. 
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his  vote.  He  addressed  himself  particularly  to  tl^e  reftitation 
of  the  arguments  of  Harley,  then  the  Speaker  and  Secretary  of 
State,  the  sum  of  which  was,  that  the  determination  of  all 
matters  relating  to  elections,  where  no  statute  had  expressly 
directed  otherwise,  belonged  by  law  and  precedent  exclusively 
to  the  House  of  Commons.  Admitting  that  the  law  and  custom 
of  parliament  vested  in  the  house  the  sole  right  to  adjudicate 
upon  election  questions  fbr  the  purpose  of  determining  who 
were  rightly  elected,  and  that  incident  to  that  end  it  had  the 
power  also  of  inquiring  into  the  rights  of  the  electors,  he  yet 
maintained  that  the  injured  subject,  deprived  unlawftdly  of  the 
exercise  of  his  unquestionable  right,  was  entitled  to  resort  to 
the  ordinary  tribunals  for  redress  of  that  wrong;  a  proceeding 
which,  as  it  in  no  degree  l»rought  into  question  the  j^opriety 
of  the  return,  was  entirely  independent  of,  and  trenched  not 
upon,  the  lawfhl  judicature  of  the.  House  of  Commons,  The 
scandalous  and  barefkeed  corruption  with  which  the  jurisdiction 
of  the  house  was  exercised  at  the  very  period  when  they  were 
so  strenhously  and  intemperately  contending  for  an  almost  un- 
limited extension  of  that  jurisdiction,  maybe  seen  by  a  re- 
ference to  Burnet,  or  any  other  historian  of  the  tipe. 

The  difficulties  and  distractions  of  the  Tory  ministry,  the 
lukewarmness  of  Godolphin's  party  spirit,  and  the  influence 
and  importunities  of  the  Duchess  of  Marlborough,  always  a 
rancorous  enemy  of  the  Tories,  opened  the  way  to  a  fuller  par- 
ticipation in  the  good  things  of  office  by  the  Whigs.  It  was 
only  by  concert  with  the  latter  party  that  the  union  with  Scot- 
land, a  measure  which  the  circumstances  of  the  succession  had 
rendered  indispensible,  could  be  expected  to  be  carried.  They 
exulted  in  the  critical  predicament  into  which  the  cabinet  was 
brought,  and  Lord  Wharton  coarsely  expressed  the  triumph  of 
his  party  by  declaring  that  "  they  held  the  head  of  the  Lord 
Treasurer  in  a  bag."  One  of  the  changes  nlost  pvessingly 
urged  upon  the  queen  by  her  arrogant  favourite,  and  struggled 
fbr  during  nearly  two  years  with  a  pertinacity  which  no  repulse 
could  daunt,  was  the  removal  of  Sir  Nathan  Wright  from  his 
office  of  Lord  Keeper,  and  the  elevation  of  Cowper,  who  had 
now  become  one  of  the  most  powerfiil  support^  of  the  Whig 
party,  in  his  room.    Wright  was  a  violent  Toipy  and  high 
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churchman^  odious  for  his  covetousness,  and  suspected  of  cor- 
ruption in  the  administration  of  his  office  and  the  disposal  of 
church  patronage.  The  queen  nevertheless  long  and  stoutly 
resisted  the  change^  but  was  compelled  at  length  to  yield, 
which  she  did  with  undisguised  ill-will;  and  on  the  11th  of 
October  1705,  Sir  Nathan  being  required  to  deliver  up  the 
great  seal,  it  was  transferred  to  the  hands  of  Cowper  with  the 
title  of  Lord  Keeper,  and  he  was  sworn  of  the  Privy  Council. 
His  elevation  was  probably  in  truth  not  much  more  palatable 
to  the  prime  minister  than  to  his  mistress,  although  he  was 
compelled  to  promote  it  with  a  degree  of  apparent  zeal  which 
could  have  been  prompted  only  by  the  multiplied  difficulties  of 
his  situation.  The  day  after  the  appointment  was  completed, 
in  reply  to  Lord  Dartmouth,  who  was  telling  him  of  the  high 
expectation  the  public  entertained  of  the  new  Lord  Keeper, 
Oodolphin  coldly  answered,  /^  that  he  had  the  advantage  to 
succeed  a  man  that  nobody  esteemed;  but  the  world  would 
soon  have  other  sentiments,  for  his  chief  perfection  lay  in  being 
a  good  party  man."  It  was  a  measure,  however,  which  had  a 
great  effect  in  procuring  for  the  government  the  support  of  the 
Whigs  as  a  party;  and  the  manner  in  which  the  Lord  Keeper 
exercised  his  office  speedily  recommended  him  to  all  parties. 
One  of  his  first  measures  of  reform — "  a  thing  of  a  great 
example,"  Burnet  calls  it — was  to  put  a  stop  to  the  custom 
-which  had  prevailed  with  his  predecessors,  of  receiving  fi*om 
the  officers  and  bar  of  the  Court  of  Chancery  large  presents  in 
money  under  the  title  of  new-year's  gifts ;  and  which  had  come 
to  be  so  considerable  as  to  amount  of  late  years  to  more  than 
£1500;  a  practice  which,  if  it  was  not  bribery,  "  he  thought 
came  too  near  it,  and  looked  too  much  like  it.  This,"  says  the 
'same  historian,  ^^  contributed  not  a  little  to  the  raising  his  cha- 
racter; he  managed  the  Court  of  Chancery  with  impartial 
justice  and  great  despatch;  and  was  very  useful  to  the  House 
of  Lords  in  the  promoting  of  business."  These  merits,  of  im- 
partiality and  despatch  in  the  exercise  of  his  judicial  duties, 
arie  accorded  to  him  by  all  contemporary  writers.  The  Duke 
x>f  Wharton,  writing  afl«r  his  death,  bears  testimony  to  them  in 
•the  following  glowing  terms  of  panegyric : — "  The  Lord.Cowper 
came  not  to  the  seals  without  a  great  deal  of  prejudice  from 
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the  Tory  party  in  general,  among  whom,  I  believe,  there  was 
hot  one  but  maligned  him.  But  how  long  did  this  scene  €onr 
tinue?  He  had  scarcely  presided  in  that  high  station  one  year 
before  the  scales  became  even  with  the  universal  applause  and 
approbation  of  both  parties.  All  signs  of  prejudice  were  re- 
moved, and  Tories  and  Whigs  joined  in  admiration  of  his  most 
excellent  qualities.  There  was  not  the  least  mark  of  party 
rage,  rashness,  rigour,  or  impatience, .  to  be  seen  or  traced 
throughout  all  his  conduct  in  this  critical  branch  of  his  high 
office;  for  which  he  showed  such  a  masterly  genius  and  un- 
common abilities,  that  made  easy  to  him  the  great  task  of  dis- 
pensing justice;  which,  like  the  sun,  he  diffiised  witii  equal 
lustre  on  all,  without  regard  to  quality  or  distinction." — ^f  The 
skilfid  pleader,"  says  Steele  in  his  dedication  to  him  of  the 
third  volume  of  the  Tatler,  ^^  is  now  for  ever  changed  into  the 
just  judge;  which  latter  character  your  lordship  exerts  with  so 
prevailing  an  impartiality,  that  you  win  the  approbation  even 
of  those  who  dissent  from  you,  and  you  always  obtain  &vour, 
because  you  are  never  moved  by  it."  These  testimonies,  it  is 
true,  come  from  his  political  friends;  but  they  are  not  opposed 
by  any  contemporary  censure,  as  to  these  points  of  his  cha- 
racter at  least,  from  his  adversaries,  whether  political  or  per- 
sonal. Even  Swift,  when  writing  for  posterity,  and  divesting 
himself,  we  may  presume,  of  some  portion  of  his  party  preju- 
dices, although  he  depreciates  him  as  a  scholar  and  a  states- 
man, ventures  no  imputation  upon  his  conduct  as  a  judge. 
"  The  Lord  Cowper  (he  writes  in  his  History  of  the  Four 
Last  Years  of  the  Queen)  was  considerable  in  the  station  of  a 
practising  lawyer;  but  as  he  was  raised  to  be  a  chancellor  and 
a  peer  without  passing  through  any  of  those  intermediate  steps, 
which  in  late  times  had  been  the. constant  practice,  and  little 
skilled  in  the  nature  of  government  or  the  true  inteirest  of 
princes,  farther  than  the  municipal  or  common  law  of  England, 
his  abilities  as  to  foreign  affairs  did  not  equally  appear  in  the 

council.^ As  to  his  other  accomplishments,  he  was  what 

we  usually  call  a  piece  of  a  scholar,  and  a  good  logical 
reasoner;  if  this  were  not  too  often  allayed  by  a  fallacious  way 

*  A  cifcamstance  noted  ia  Lord  Cowper*s  Diary  may  ioduce  a  belief  that  Swift 
has  done  some  iojustice  to  his  capacity  for  the  administration  of  foreign  affairs. 
He  alone  of  all  the  cabinet,  it  seems,  had  sagacity  enough  to  distrust  the  coacuncnce 


of  mima^ng  an  argument^  which  maiiiQ  him  a{)t  to  deceire  the 
luiwarjr,  and  sometimes  to  deceive  himself." 

The  personal  exertions  of  the  judge>  however^  (evai  if  this 
belauded  despatch  were  in  itself— as  we  in  these  days  moj 
have  good  cause  to  doubt — k  certain  good^  at  all  evenls  unless 
it  be  the  produce  xX.  an  uhderstanding  profoundly  stored  with 
the  knowledge  of  the  princi^es^  and  habitually  Viersed  in  tiiie 
practieey  of  equitable  juris{M*U(tence^)  could  do  little  towards 
el^icating  a  mass  of  grievances  which  had  been  extending  id 
d^th  and  rancour  for  above  a  century*  The  complaints 
against  the  delay,  vexatiousness^  and  ejq)ense  of  legal  pro- 
ceedings, especially  in  chancery^  which  had  been  increasing 
ever  sinc6  the  time  of  B»con,  had  now  become  so  loud  and 
geheral  as  to  force  themselves  upon  the  sierious  attention  of  the 
gov^ernment  and  the  legislature.  In  the  sessibn  of  ITOfMS, 
Lord  Bomers,  with  the  foil  concurrence  of  Cowper  and  the 
judges,  iritrodtticed  into  the  House  of  Peers  the  **  Act  for  the 
Amendment  of  the  Law  and  the  better  Advancement  of  Jus- 
tice," j^ich  still  stands  upon  the  Statute-book  (4  Anne,  c.  16.) 
Burhet  informs  us  that  a  much  mdre  extensive  and  efiectual 
reform  was  provided  for  by  the  bill  as  it  came  down  from  the 
L&rds;  but  as  it  went  through  the  cHher  h^nse,  ^^  it  was  visible 
that  tlVe  intenest  of  under-officers,  clerks  aiid  attomies,  whi^se 
gAtiid  ^vei:^  to  be  lessened  by  this  billj  was  more  eonsidened 
than  the  ihtetest  of  the  nation  itself;  ^veral  clauses^  howev^ 
beneficial  t»  the  public,  whidk  touched  on  their  pmfit^  were 
left  out  by  the  Commons."  The  act,  however,  as  it  finally 
^ssed>  wrought  a  substantial  amendmteht  of  thte  delay  and  cost 
of  la#  proceedihgs.  In  the  next  year  i  second  bill,  (^«Bpre- 
hettding  most  if  not  all  of  the  rejected  clauses  of  the  former, 

of  Lewis  XIV.  in  the  famous  Barrier  Treaty  of  1710,  and  for  expressing  his 
doubts  mcuiTed  the  sharp  rebuke  of  Godolplun.  '^  Lord  Tr^^tirer,  L(ntl  f^tsident 
90biens>  aM  all  otherl^  lords,  did  ever  seeni  confident  of  a  jpeave.  My  own  dfiOniM 
g  was  so  TemariEable,  that  I  w^  once  perfectly  chid  by  the  Lord  Treasurer,  ntwr  to 
muck  in  any  other  case,  for  saying  ^uch  orders  would  be  proper  if  the  French  king 
signed  the  preliminary  treaty.  He  resented  my  making  a  question  of  it,  and  said 
tbefe  tiould  be  no  doUbt  of  his  signing.  For  my  part,  nothing  but  seeing  so  great 
nien  %etieve  it,  coufld  ever  incline  me  to  think  France  reduced  so  low  as  te  sccept 
such  conditions/'  The  Lord  Keeper,  it  would  appear,  had  pretty  often  the  mis- 
fortune t6  expteSs  opposite  opinions  to  my  Lord  Treasurer^;  being,  peifnip»,  dis- 
jjosed  to  boldet  nfeasui^s  tlhaA  Godolphin's  timorous  ^ad  tempoiisbg  sptiit  dosrit 
tidmjtore  ott. 
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(as  vfB  learn  from  a  contemporary  pamphlet  on  the  stibjecti  for 
we  find  no  traoe  ctf  it  in  the  Parliamentary  History^^)  was  pre^ 
sented  to  p^Uament^  but  with  no  better  success.  We  may 
leasonably  belieire  that  none  of  these  refinrms  were  {Hropoaed- 
without  the  sancticm  of  the  Lord  Keeper.  He  shares  ako 
with  Sofiiers  the  praise  of  having  discouraged,  as  much  as  his 
predecessor  had  promoted^  the  jobbing  in  private  bUls,  from 
which  tiie  speakers  and  clerks  of  both  houses  had  been  in  the 
haMt  of  di^ving  in(fMrdlnate  profits.  Immediately  on  his  ao« 
ceptftnce  of  the  seals,  he  had  issued  a  strict  injunction  to  all 
die  officers  dT  his  court  to  discharge  their  duties  without  re- 
ceiving any  extra  fees  whatever;  an  order  which,  under  the 
venerable  practice  which  time  and  right  honourable  example 
had  sanctified  in  thetr  eyes,  must  have  rendered  him  as  little 
popular  with  die  race  of  registrars  and  six  clerks  as  the  nobk 
sai'disant  reformer  who  is  now  threatening  to  lay  so  imUMc^ 
a  clutch  upon  the  profits  of  their  offices.* 

Hie  new  Lord  Keeper  appears  very  speedily  to  have  ^  dis- 
armed the  Queen's  dislike,  if  not  conciliated  her  favour.  The 
speech  she  delivered  firom  the  throne  on  the  opening  of  the 
new  parliament,  within  a  fortnight  after  his  appointment,  is 
said  to  have  been  of  his  cmnposition.  It  is  considerably  longer 
and  in  a  less  formal  style  than  such  addresses  were  then  or 
now  are  wont  to  be|  but  we  cannot  say  that  it  exhibits  much 
more  of  the  graces  of  eloquence.  The  ascendancy  of  Whiggism 
in  the  cabinet  was  manifested  by  the  terms  in  which  the  Tory 
cry  of  "  the  church  in  danger''  was  denounced  as  the  con-* 

1  "  Ileai6iii  hunlbly  offmd  to  boHh  Housoi  of  PaiiianMSt  to  ^mi  4  BiU  Ibr 
preveatiag  May  asd  «xfiaii0e  i«  Suits  al  Law  and  Equity :"  printed  m  1707.  Tha 
alteratioBS  proposed  comprehended  several  amendments  in  pleading,  practice,  and 
process,  which  have  since  been  carried  into  effect,  and  some  which  yet  remain  to  be 
--«•  g,  the  ab(ditioii  of  the  payment  6f  copy  rrumey  in  chancery,  and  of  the  heavy 
Cbw  «f  titt  itgitmn  on  tl^  e&srassmait  oC  biHs  is  equity*  &c.  &«.  Ko  Uusi 
whatever  is  iu^tied  to  the  thea  judges. 

'  Ob  the  trial  of  Lord  Macclesfield,  in  1725,  when  that  notorious  peculaUM: 
jastified  his  extortions  by  the  usage  of  his  predecessors,  it  was  proved  that  in  on^ 
ittstanoe,  in  171^,  a  sum  of  60<K.  had  been  paid  for  the  use  of  ^  great  seat  by  a 
fttty  rseeivbg  tlw  appe&ntmsst  of  Master  iai  Chtufcery ;  but  h  a^pMved  aha  tM 
the  mOBCiy  was  paid  out  of  bis  own  funds,  not  from  U^  suitors'  monies,  as  in  Lord 
Macclesfield's  cases;  and  moreover  that  Lord  Cqwper  had  in  several  instances 
Hzpressly  r^tus^  the  receipt  «f  presents  on  the  appointment  of  persons  to  othet 
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trivance  of  malicious  and  disafiected  hostility  to  the  state. 
The  accession  of  the  Whigs  to  power  appeared  to  have  contri- 
buted much  to  the  stability  of  the  administration;  the  elections 
were  carried  in  &vour  of  their  party  by  a  great  majority,  and 
the  temper  of  the  new  House  of  Commons  seemed  accommo- 
dating and  liberal.  In  the  following  springs  the  treaty  of  union 
with  Scotland  was  formally  opened,  and  Cowper  was  named 
one  of  the  Commissioners  for  England,  and  took  the  leading 
part  in  the  management  of.  the  negotiations.  During  their  pro- 
gress (November  9,  1706,)  he  was  advanced  to  the  dignity  of 
the  peerage,  by  the  title  of  Baron  Cowper,  of  Wingham  in  the 
county  of  Kent;  and  in  the  following  May,  the  queen  further 
manifested  her  favourable  disposition  towards  him  by  investing 
him  in  council  with  the  title  of  Lord  Chancellor.  He  had 
already,  by  his  father's  death  about  a  year  before,  succeeded  to 
the  baronetcy. 

The  trimming  policy  with  which  the  Lord  Treasurer  Godol- 
phin  continued  to  temporize  between  the  two  great  parties 
that  divided  the  state,  and  to  endeavour  at  the  same  time  to 
gratify,  as  far  as  he  durst,  the  known  inclination  of  the  queen 
to  Toryism,  had  led  to  the  introduction,  some  time  previously 
to  the  period  of  which  we  are  now  speaking,  of  Harley  and  St. 
John  into  the  ministry.  Cowper,  who  knew  the  craft  and  in- 
sincerity of  Harley's  character,  had  foreseen  that  this  ill-con- 
sidered partnership  would  be  the  parent  in  the  end  of  intrigue, 
dissension,  and  probable  overthrow.  He  describes  in  an  amu- 
sing strain,  in  a  diary  he  kept  at  this  period,  the  incidents  of 
a  dinner  given  by  Harley  on  the  occasion,  at  which  all  the 
Whig  leaders  were  present.  "  On  the  departure  of  Lord  Go- 
dolphin,  Harley  took  a  glass,  and  drank  to  love  and  friendship, 
and  everlasting  union;  and  wished  he  had  more  Tokay  to 
drink  it  in.  We  had  drank  two  bottles,  good,  but  thick.  I  re- 
plied, his  white  Lisbon  was  best  to  drink  it  in,  being  very  clear, 
I  suppose  he  apprehended  it  (as  most  of  the  company  did)  to 
relate  to  that  humour  of  his,  which  was  never  to  deal  clearly 
or  openly,  but  always  with  reserve,  if  not  dissimulation,  or 
rather  simulation ;  and  to  love  tricks  when  not  necessary,  but 
from  an  inward  satisfaction  in  applauding  his  own  cunning." 
From  this  ill-omened  junction  sprung  up  the  seeds  of  distrust 
and  decline*     The  Duchess  of  Marlborough's  influence^.too, 


lAfe  of  Lord  Cowper.  57 

had  faded  before  that  of  Mrs.  Masham^  a  less  imperious  and 
more  artful  favourite^  whose  personal  interests  and  party  con- 
nexions concurred  in  prompting  her  to  flatter,  instead  of  thwart- 
ing, the  secret  predilections  of  her  mistress,  and  who  omitted 
no  opportunity  of  multiplying  and  exaggerating  causes  of  dis- 
like and  division  betwixt  her  and  her  ministers.  Godolphin, 
thus  threatened  on  the  one  side  by  back-stair  influence  and  co- 
vert hostiUty,  was  harassed  on  the  other  by  the  unseasonable 
ambition,  or  rather  avarice,  of  Marlborough,  who  was  only  pre- 
vented from  obtaining  the  unprincipled  demand  he  preferred  of 
being  invested  with  a  commission  as  captain  general  for  life,  by 
the  determination  and  independence  of  Cowper,  whose  advice 
the  queen  sought  in  the  matter,  and  who  not  only  endeavoured 
by  the  strongest  representations  to  turn  the  duke  from  his  extra- 
vagant and  dangerous  purpose,  but  when  they  were  unavailing, 
put  an  end  to  the  scheme  by  unreservedly  declaring  that  if  such 
a  commission  were  drawn,  he  never  would  iafSx  the  great  seal 
to  it.  That  this  resolution  was  dictated  by  an  honourable  spirit 
of  resistance  to  an  unconstitutional  and  insolent  design,  and 
was  not  prompted  by  any  feeling  of  personal  hostility  to  Marl- 
borojugh,  can  scarcely  be  doubted  from  the  fact,  that  when,  on 
Sunderland's  dismissal  from  his  office  in  1709,  the  duke  threat- 
ened to  throw  up  his  command  of  the  army,  Cowper  was  one 
who,  in  conjunction  with  the  Dukes  of  Newcastle  and  Devon- 
shire, wrote  to  dissuade  him  in  the  most  earnest  terms  from 
doing  so.  It  was  about  this  time  also,  if  we  may  credit  the 
statements  and  authorities  of  Macpherson,  that  Marlborough, 
in  concert  with  Prince  Eugene  of  Savoy,  then  in  England,  al- 
lowed himself  to  be  drawn. into  the  discussion  at  least  of 
schemes  of  the  most  violent  and  unqualified  treason,  for  the 
consolidation  of  his  own  and  his  party's  power;  one  of  them 
comprehending  a  plan  for  the  occupation  of  the  metropolis  and 
the  seizure  of  the  queen's  person  by  an  armed  force  under 
Marlborough's  command,  and  the  compelling  her  to  dissolve 
the  parliament,  and  to  punish  the  parties  (that  is,  Harley  and 
his  friends)  suspected  of  the  secret  correspondence  with  France 
which  had  just  then  been  discovered.  This  scheme  is  said  to 
have  been  communicated  to  the  Lords  Cowper,  Somers,  and 
Hali&x;  by  whom  however,  even  according  to  the  suspicious 
authorities  quoted  by  Macpherson,  it  was  at  once  and  absolutely 
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rejected  $  Hhd  they  expiNsstsed  their  detennitlfttion  to  proceed  in 
the  investigalion  aeeording  to  the  legdl  atid  ordinary  Gottrfte» 
The  eonsequetiee,  howeveir^  o^  the  diselosurefi  relatiire  to  the 
Fretich  cofrespondetiee  wiate  the  retnotal  of  Hajrley  atid  St.  Johti 
from  the  Mnisf^i  Bat  Mn  eontributed  Utde  towards  restoring 
ite  ootlsisteiice  or  vitdity  \  they  were  indulged  with  equal  oppor^ 
tutiitieg  as  beftm  of  praetlsiiig  upoh  the  reseiitmettis  mA  pre- 
dileetiotiB  <rf*  the  queen ;  and  the  dislike  with  which  she  viewed 
the  p^Mf  by  whoni  they  had  been  dispossessed  was  still  deeper^ 
and  va^te  openly  eithibited.  The  chancellor  wds  probably  the 
(^ly  one  of  the  cabinet  whom  she  continued  to  i^gai^  with 
any  thing  like  favoiiri  It  would  seem  firom  what  shortly  followed 
as  if  she>  as  well  as  the  Toi^y  leaders^  considered  the  sincerity 
of  his  attachment  to  his  pai*ty  more  questionable  than  it  proved  i 
and  ihe  earnest  iind  repeated  attempts  which,  as  we  shall  see 
presently^  wene  made  to  induce  him  to  deii^  it^  prove  die  high 
opini<m  they  had  at  least  of  his  ability  and  value  as  a  political  allyt 
In  die  blowing  year  (1709)  the  proceedings  on  the  absurd  im^ 
peaehment  of  Sacheverell,  and  die  universal  ferment^  and  hue 
and  cry  of  *^  Chitix^h  in  danger j "  which  were  sucoesi^ly  ejp- 
dted  diroughout  the  kingdom,  came  most  opporl^inely  to  the 
aid  of  the  Tories  in  completing  the  discomfiture  of  their  advei** 
saiiesi  The  Lord  Chancellor  of  course  presided  on  the  tfial^ 
which  began  in  Westminster  Hall  gTth  February  IT  10,  and 
was  protracted  f^  three  weeks  ^  during  which  the  fitnatical 
and  turbulent  diutthman  was  attended  to  and  fro  by  the  tumuU 
tuous  idolatry  <^  a  bigoted  multitude,  stufied  with  a  zealously 
propagated  belief  of  a  whig  conspiracy  to  Overturn  the  ehutehi 
and  sufficiently  disposed  before  to  disiafie^tion  and  violence  by 
the  discontent  arising  from  a  general  scarcity  of  provisions* 
Harley*B  plans  Were  now  fully  enough  matured  to  enable  him 
to  assume  the  ofiensive,  and  the  entire  disruption  of  the  minis^^ 
try  was  soon  effected.  The  first  blow  was  struck  by  the  dis» 
missal  of  Sonderland  (torn  his  office  of  secretary  of  state; 
two  months  afterwards^  Godolphin  was  as  unceremoniously 
removed  from  the  Treasury;  and  in  September  **the  queen 
came  to  council  (says  Burnet)  and  called  for  a  ^proclamation 
dissolving  the  parliament,  which  Harcourt  (now  made  attorney-* 
gfenertJ  in  the  room  of  Montague)  ked prepared:  when  it  was 
t^i  tiie  Lord  Chancellor  cflfered  to  speak,  but  iftre  queen 
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would  admit  of  no  debate>  and  (Ordered  the  writs  tdit  a  new  par- 
Uaiaent  to  be  piretNired.  '*  Almost  all  ihA  remaining  members 
of  the  cabinet  were  iMsplaced  or  resigned  their  offices  the  same 
day»  Harliey^  who  had  not  originally  contemplated  so  entire  a 
sweep  as  this^  but  ohly  the  lemoval  of  Godolphin  and  his  im- 
mediate dependents^  had  already  in  the  most  humble  and  sup- 
plicating terms  solicited  Cowper  to  retain  his  office^  ootnmunica- 
ting  to  hini^  as  a  p^reibedent  fc^  the^treaehery^  Marlborough's 
secret  cOtrespohdence  With  the  jacobite  Shrewsbury;  but  his 
eveH;in:es  had  beeh  (sontemptuOusly  rejected^  The  Chancellor) 
instantly  oh  th^  breaking  up  of  the  council,  obtained  an  audienoe 
of  the  queen,  fi^r  the  purpose  of  delitering  Up  the  seals;  She 
eicpressed  surprise  at  his  determination/  and  combated  it  With 
the  greatest  earnestness;  and  thriCe  returned  the  seala  into  hk 
hand^  after  he  had  laid  them  down ;  and  when  he  persisted  in 
refusing  them,  absolutely  commanded  him  to  take  them,  adding) 
"I  bi^  it  as  a  fiivour,  if  I  may  use  thai  expi^ssiott/'  CoWper 
could  hot  refuse  (such  is  his  own  account  of  the  interview  in 
his  diary)  to  obey  this  command^  but  after  a  short  paUse  said  he 
would  not  carry  them  out  of  the  palace  esrcept  on  the  promise 
that  Ihe  Burrender  of  them  would  be  accepted  on  the  monowi 
**  The  aJEguments  oh  my  inde^ "  he  sayS)  "  and  the  professions 
and  repeated  importunities  of  her  majesty,  drew  this  autUehee 
iirto  the  length  Of  tliree  quiMeta  of  ah  hour."  The  hext  day^ 
Harley  and  Mrs.  Masham  having  been  consulted  in  the  mean 
time,  his  resignation  was  accepted  without  any  fturther  difficulty^ 
tod  the  great  sesl  was  transferred,  after  a  short  interval,  to  8k 
Simon  Haxicourt. 

The  resolute  and  honourable  consistency  which  Lord  Cowper 
maintained  on  this  oc<^8ion  gave  him  new  weight  and  creifil 

'  Speaker  Onslow,  in  one  of  his  notes  to  Burnet's  History,  astrerts,  on  the  au- 
Chbrity  of  Sir  Joseph  Jekyll,  th&t  Harley  hkd  ihade  overtur^&  to  SomerS,  Halifax, 
and  Coiv^r  ih  ^njttttctbn,  in^  vmt  disfwited  to  entertain  them,  had  it  not  been 
for  the  iBEdigttant  itfnsal  of  Lord  Whaiton  te  serve  wi^  Hsriey,  whom  he  abused 
in  tiie  most  contemptuous  terms:  and  ascribes  the  expectation  entertained  by  the 
Tories  and  the  queen  that  Cowper  would  come  into  thetV  views,  to  the  circumstance 
oThis  retaining  the  seals  so  long  after  Godolphin's  dismissal,  and  consenting  to  the 
Tory  Harcourt's  appointment  as  attonfey-general.  Maq^erson,  who  taikes  mofe 
nam  oae  cncaaim  vf  dei^rsciatiBg  Cowper,  and  eaMs  him  elsewhere  "  a  man  eT 
heavy  and  confused  parts, "  says  **  he  derived  this  favour,  (of  being  retained  in 
oBrce,)  pcrati^,  xnn  account  of  )ns  insigiiftcattce :"'— aft  hypotM^is  aet  yftfj  ^Mufily 
i^ooncilabl^  with  the  pftin»  that  were  taken  to  gain  tnii. 
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with  his  party,  of  which  he  might  now  be  considered  perhaps 
the  most  active '  and  efficient  leader.    Never,  probably,  was  there 
a  period  at  which  the  conflict  of  parties  raged  more  fiercely,  or 
was  conducted  with  more  combination  and  system,  than  that  of 
which  we  are  now  treating;  and  the  aid  of  the  press  was  largely 
invoked  to  give  point  and  intensity  to  the  mutual  attack.     The 
"folio  of  four  pages,"  circulating  to  the  remotest  corners  of  the 
realm,  with  almost  the  speed  of  light,  the  detail  of  senatorial 
schemes  and  squabbles,  the  tale  of  public  rumour  and  private 
scandal,  as  yet  was  not;  still  less  were  the  breakfast-tables  of 
that  generation,  overspread  with  the  huge  sheet  of  four  feet 
square^  that  now  issues  almost  daily  firom  the  recesses  of  Shoe 
Lane  and  Blackfriars : — but  lighter  and  more  pointed  missiles 
were  supplied  by  the  press  in  aid  of  the  party  war.     Short  and 
pungent  political  papers, — ;the  Examiner,  the  Medley,  the  Free- 
holder, the  Englishman,  &c.  &c. — employed  the  daily  pens  of 
no  mean  masters  of  the  game.     On  the  Tory  side.  Swift,  Atter- 
bury,  Arbuthnot,  Prior,  Defoe,^ — in  the  Whig  interest,  Ad- 
dison, Steele,  Maynwaring,  and  others,  exercised  their  powers 
of  invective,  sarcasm,  persuasion,  apology,  or  flattery,  to  main- 
tain the  predominance  of  their  own  party,  or  assault  that  of 
their  adversaries.     The  chiefs  of  the  several  factions  them- 
selves descended  occasionally  into  this  arena ;  and  Bolingbroke 
(then  Secsetary  St.  John)  having  indited  a  "  Letter  to  the  Exami- 
ner," of  which  paper  Swift  about  that  time  assumed  the  con- 
duct, in  which  he  called  upon  him  to  pass  in  review,  and  hold  up  to 
public  censure,  the  foreign  and  domestic  policy  of  the  expelled 
ministry,  and  the  tyranny  and  insolence  of  the  Duchess  of 
Marlborough  and  her  creatures — Lord  ,Cowper  replied   by  a 
counter  epistle  addressed  (aiionymously  at  the  time)  to  Isaac 
BickerstafF  (Steele,  who  conducted  the  Tatler  under  that  dis- 
guise) in  which  he  entered  into  a  somewhat  laboured  defence 
of  the  policy  of  thelate  government,  and  retorted  upon  his  op*- 
ponent  the  machinations  and  political  sins  of  the  Tories ;  and 
in  turn  invoked  the  pen  of  his  correspondent  to  pourtray  the 
triumphs  of  the  war,  and  the  glories  wherewith  the  nation  had 
been  blessed  under  a  Whig  ministry.    "  Describe, "  says  he 
(we  quote  a  portion  of  the  letter,  because  it  presents  almost  the 

>  Defoe  began  as  a  Whig,  but  found  it  convement  to  change  his  principles  soon 
after  Harley's  accession  to  power.  . 
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only  specimen  extant  of  the  written  style  of  its  author,  and 
that  from  a  composition  wrought  evidently  with  some  pains)— 

"  Describe  the  vast  extent  of  the  kingdoms  and  provinces  under- 
taken to  be  wrested  out  of  the  enemy's  hands :  pass  leisurely  from 
the  battle  of  Blenheim  to  that  of  Saragossa,  and  all  the  way  observe, 
that  Heaven,  to  prevent  our  undervaluing  the  glorious  cause  which 
the  allies  contend  for,  has  sufiered  no  acquisition  to  be  made 
but  by  true  military  conduct  and  fortitude,  and  permitted  disgrace 
to  fall  on  those  only  of  their  commanders  who  have  acted  rashly  or 
carelessly,  and  without  counsel  or  discretion.  Place  in  the  clear- 
est light  those  generals,  who,  faithful  to  their  sovereign,  just  to  them- 
selves, pursuing  honour  with  an  honest  affection,  not  irregular  lust, 
have  by  the  sword  in  open  day  recovered  almost  all  the  Spanish  do- 
minions in  Europe ; — 

Non  cauponantes  helium,  sed  belligerantes. 
Describe  them  negotiating  with  caution  and  probity  in  the  cabinet 
equal  to  their  generosity  and  vigilance  in  the  field ;  and  give  them 
the  same  superiority  in  one  as  in  the  other  over  the  vain  pretenders 
to  mastery  in  both.  Then  set  to  view  in  all  magnificence,  the  head 
and  soul  of  the  alliance,  the  pious  royal  Anne;  and  next  her  those 
ministers  and  patriots  who  have  given  so  many  illustrious  and  im- 
mortal proofs  of  their  duty  and  zeal  for  her  person;  and  love  to  their 
native  country.  You  cannot  want  shade  sufficient  for  all  this  bright 
scene  of  beauteous  images.  The  black  hypocrisy  and  prevarication, 
the  servile  prostitution  of  all  English  principles,  and  the  malevolent 
ambitkn^f  aiperverse  alld  arrogant  faction,  will  serve  to  make  the 
strongest  contrast.  And  from  the  whole  piece  the  world  shall  judge 
and  own,  in  spite  of  senseless  flattery,  that  the  personal  glory  of 
monarchs  is  built  upon  the  ability  and  integrity  which  their  generals, 
ministers,  and  councils,  shew  in  discharging  their  respective  trusts, 
with  just  regard  as  well  to  the  laws  as  to  the  prince. " 

Both  these  compositi^nsobteined  considerable  celebrity  at 
the  time;  St,  John*s,  however,  has  much  the*"adyantage  in 
ease,  spirit,  and  poignancy.  They  are  printed  in  the  thirteenth 
volume  of  the  Somers'  Tracts.  ^     ' 

It  was  at  this  period  that  the  unscrupulous  pen  of  Swifl, 
pouring  out  upon  the  party  he  had  just  deserted  the  double 
bitterness  of  a  renegade's  hostility,  assailed  Lord  Cowper  with 
the  old  story  of  his  connection  with  Miss  Culling,  to  which 
.we  before  alluded;  choosing  for  his  purpose  to  represent  it 
as  an  actual  marriage,  and  ingeniously  combining  with  the 


dd  lAf$  of  Lord  Coteper. 

imputation  upon  his  lordship*s  morality  a  no  less  malidops  insi- 
nuation  against  his  orthodoxy  :«r>'^  This  gentleman/'^  says  he^ 
(ip  th^  22^  number  of  the  Examiner,  published  some  three 
months  alter  the  change  of  ministry^)  ^'  knowing  that  marriage 
fees  were  a  considerable  perquisite  to  the  clergy^  found  out  a  way 
of  improving  them  cent,  per  cent,  for  the  benefit  of  the  Church. 
His  invention  was^  to  marry  a  second  wife  while  the  first  was 
alive^  convincing  her  of  the  lawfiilness  by  such  arguments  as 
-he  did  not  doubt  would  make  others  follow  the  same  example. 
These  he  had  drawn  up  in  writing,  with  intention  to  publish 
for  the  general  good;  and  it  is  hoped  he  may  now  have  leisure 
to  finish  then^." — Again,  in  the  26th  number j,  after  eulogising 
the  ability  and  eloquence  of  the  new  Lord  Keeper  Harcourt,  he 
contrasts  hii|i  with  his  predecessor  in  the  fallowing  cutting 
terms  \—*\  It  must  be  grafted  that  he  (Ilarcourt)  is  wholly  ig- 
norant in  the  speculative  as  well  as  practical  part  of  polygamy; 
hp  kjiows  ^Qt  how  to  metamorphose  ^  sober  mm  into  a  Ivms^tic  f 
he  i^  no  freethinker  in  religion,  nor  has  courage  to  be  patron 
of  an  atheistical  work,  while  he  is  guardian  of  the  queen's 
conscience." — The  last  paragraph  refers,  we  presume,  to  the 
ehaneellor's  having  accepted  the  dedication  of  some  of  Toland 
or  Tindal^s  heterodox  publications ;  there  is  reason,  indeed, 
to  surmise  that  his  opinions  on  religious  subjects,  or  at  least 
his  practice,  partook  of  the  license  so  fashionable  in  the  age 
and  with  the  party  in  which  he  was  brought  up. 

The  Tories  were  not  satisfied  with  the  victory  they  had 
achieved  in  driving  their  adversaries  from  the  helip,  but  sought 
to  push  their  triumph  into  vengeance,  They  began  by  an  in- 
quiry into  the  cpnduct  of  the  war  in  jSpain^  and  ^fter  Iqng  e^^a- 
minations  of  Lord  Peterborough  and  the  other  generals  who 
had  held  commands  in  it,  a  vote  of  censure  ^as  proposed  on 

^  **  Will  Bigamy,"  by  which  name  he  several  times  designates  Cowper  ^  as 
Godolphin  is  styled  **  Mr^  Oldfox,"  and  Wharton  held  up  to  execration  under  the 
pasM  of  Vcnct.  In  snotl^er  place,  Loid  Oowper  is  also  most  probably  pointed  at 
i|nd«r  the  character  of  Cinna,  Voltaire  mention?*  iii  the  Encyclopedie,  a  tract  in 
defence  of  polygamy,  which  he  states  to  have  been  attributed^  ifios^  probal>ly  in 
malice  or  irony,  tq  Lord  CQwper'9  pen. 

'  This  alludes  to  a  commission  of  lunacy  issued  by  the  Chancellor  in  1709 
against  Bichard  Viscount  Wenman :  his  case  excited  much  inteiest  at  the  time, 
§lid  wa»  ipadei  UM  ^most  ^yery  t{iii)g  thep,  ft  party  ijaat^f .  1^  t|ie  Tatjejr, 
No.  40. 
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the  late  ministry  for  having  embarked  in  oflfeasive  hostilities 
under  circumstances  and  with  means  which  rendered  a  defen- 
sive policy  alone  justifiable.     Lord  Cowper  took  a  prominent 
part  in  the  defence  of  his  colleagues  and  himself,  and  his  name 
is  found  to  all  the  protests  against  the  criminatory  resolutions 
of  the  Lords.    Harley,  now  become  Earl  of  Oxford  and  Lord 
Treasure,  bent  all  his  efforts  towards  the  establishment  of 
that  peace  which  was  afterwards  so  disgracefolly  consummated 
at  Utrecht:  a  course  to  which  he  was  urged  at  least  as  much 
by  the  difficulty  of  providing  supplies  for  the  maintenance  of 
the  war  as  by  any  more  patriotic  motive.     On  the  next  meeting 
of  parlialnent  (December,  1711),  the  first  trial  of  strength  arose 
upon  the  resolution  moved  by  Lord  Nottingham  (Swift's  **  Dis- 
raar),  who  had  just  joined  the  Whig  opposition,  to  a}q>end  to 
the  address  to  the  throne  the  advice  of  the  two  houses,  that  no 
peace  could  be  secure  as  long  as  Spain  and  the  West  Indies 
were  1^  in  th#  possession  of  the  House  of  Bourbon.    The 
Whigs  were  stUl  strong  in  the  Lords;  the  Puke  of  Marlbo- 
rough's manly  and  unpressive  vindication  of  his  conduct  an4 
policy,  zealously  seconded  by  Cowper,  HaJi&x,  and  other 
leaders  of  t)ieir  party,  had  a  powerftil  effect  upon  the  house; 
and  notwithstanding  the  presence  of  the  queen,  who,  after  di- 
vesting herself  of  h^  robes  of  state,  had  returned  to  hear  the 
debates  ineagpUq^  the  resolution  wa3  carried  by  a  majority  of 
three.     ^^  The  partisans  of  the  old  ministry  (this  is  Swift's  ac- 
count) triumphed  loudly  and  without  reserve,  as  if  the  game 
w»e  their  own.  .  The  Earl  of  Wharton  was  observed  in  the 
house  to  smile  and  put  his  hands  to  his  neck  when  any  of  the 
ministry  were  speaking,  by  which  he  would  have  it  understood 
that  some  heads  are  4n  dai^er."    This  was,  laowdyer,  a  pre- 
mature tariumph;  the  Tosie^.q^aiptained  their  ascendancy,  and 
signalized  it  by  the  expulsion  of  Marlborough — ^whom  they 
had  not  in  the  outset  ventured  absolutely  to  break  with,  al- 
though they  had  ^sailed  him  with  every  species  of  obloquy 
and  insult — his  fame  blackened  with  charges  of  peculation  and 
mismanagement,  from  all  his  employments. 

The  narrative  of  Lord  Cowper's  life  during  the  remadning 
years  of  Queen  Anne's  reign,  so  &r  as  we  have  the  opportu- 
nity of  tracing  it,  is  little  else  than  the  his^ry  of  the  parlia- 
oHmtary  disputes  and  struggles  betwe^  tiie  two  parties,  in  all 
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the  more  important  of  which  he  was  prominently  engaged. 
He  opposed  with  unremitting  hostility  the  ministerial  projects 
of  peace^  which  terminated  in  the  memorable  and  ignominious 
Treaty  of  Utrecht;  and  subsequently  denounced  it  in  the  most 
energetic  terms : — "  I  cannot  remove  my  finger  from  the  original 
of  our  misfortunes^  *  the  cessation  of  arms.*  We  were  then 
told,  that  if  a  blow  had  been  struck,  it  would  have  ruined  the 
peace.  Would  to  God  it  had  ruined  this  peace !"  The  breach 
which  had  already  begun  between ',  Oxford^d  Bolingbroke, 
and  the  determination  with  which  the  latter  pushedhis  schemes 
for  defeating  the  Hano.ver  succession,  and  for  the  establishment 
of  high-church  and  jacobite  ascendancy,  produced  the  intro- 
duction, in  the  session  of  1714,  of  the  noted  Schism  Bill,  the 
effect  of  which,  had  it  come  into  active  operation,  would  have 
been  to  subject  all  classes  of  dissenters  to  the  most  inquisitorial 
and  exasperating  persecution.  Of  this  odious  measure  Lord 
Cowper  was  among  the  foremost  adversaries ;  and  signed  the 
spirited  protest  against  its  passing,  which  remains  on  the  Lords' 
journals.  On  the  very  day  on  which  its  operation  was  to  have 
begun,  the  designs  of  its  authors  became  at  once  abortive,  and 
the  whole  fabric  of  their  power  was  rent  asunder,  by  the  queen*s 
unexpected  death. 

The  posture  of  affidrs  was  now  altogether  changed:  the 
Whigs  were  again  in  the  full  blaze  of  triumph;  and  Cowper^ 
who  had  been  long  in  correspondence  with  the  Elector,  and 
immediately  on  the  passing  of  the  Act  of  Security  in  1706  had 
written  to  assure  him  of  his  zeal  for  his  person  and  devotion 
to  his  service,  was  nominated  one  of  the  Lords  Justices  for 
the  administration  of  the  government  until  the  coming  of  the 
new  sovereign ;  nor  had  four-and-twenty  hours  elapsed  after  his 
arrival  at  St.  James's,  when  the  great  seal  was  demanded  from 
Lord  Haxcourt,  with  circumstances  almost  of  personal  indignity, 
and  forthwith  delivered  to  Cowper,  who  (21st  September  1714,) 
was  declared  a  second  time  Lord  Chancellor;  and  almost  imme- 
diately afterwards  was  honoured  with  the  appointment  of  Lord 
Lieutenant  of  his  native  county.  He  retained  the  seals  until, 
in  the  spring  of  1718,  after  the  breach  between  the  parties  of 
-Walpole  and  Townshend  on  the  one  hand,  and  Stanhope  and 
Sunderland  on  the  other,  and  the  elevation  of  the  latter  to  the 
:head  of  the  government,  finding  the  conduct  of  affiiirs  taking  a 
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course  more  and  more  alien  from  his  principles,  and  bis  posf-' 
tion  in  the  cabinet  daily  more  unsatisfactory  to  him,  be  fioally 
resigned  bis  high  office,  again  to  combat,  for  the  short  re^ 
mainder  of  his  life,  in  the  ranks  of  opposition.  The  king  ac« 
cepted  bis  resignation  with  reluctance,  and  testified  his  sense 
of  his  merits  by  advancing  him  (March  18,  1718),  to  the  dig- 
nities of  a  Viscount  and  Earl,  by  the  titles  of  Viscount  Ford- 
wich,  of  Fordwich  in  Kent,  and  Earl  Cowper.  The  preamble 
to  his  patent  was, drawn  up,  in  terms  of  the  most  glowing  eu* 
logy^  by  Hughes  the  poet,  on  whom  he  had  conferred,  unsoli- 
cited, an  office  of  considerable  emolument  in  the  Court  of 
Chancery,  and  who  was  the  only  one  of  his  dependents  whom 
he  expressly  recommended  to  the  patronage  of  his  successor. 
Lord  Parker.^ 

We  have  already  touched  on  the  most  prominent  of  Lord 
Cowper's  judicial  merits.  His  legal  knowledge  was  undoubt- 
edly extensive  and  various.  The  equity  and  common  law  de- 
partments of  practice  did  not  at  that  time  &11  so  exclusively 
into  the  hands  of  distinct  classes  in  the  profession,  as  to  render 
it,  as  at  present,  a  matter  of  necessity  that  an  individual  of  even 
high  eminence  in  the  latter  must  have  much  to  learn  when  he 
came  to  administer  the  former.  The  principles  of  our  equi- 
table jurisprudence,  moreover,  were  tiien  comparatively  in  their 
infimcy;  not,  as  now,  defined  by  a  long  series  of  judicial  de- 
terminations, and  circumscribed  within  a  system  of  rules  and  a 
course  of  practice  little  less  precise  than  those  which  regulate 
the  administration  of  the  other  branches  of  our  municipal  law. 
An  intimate  familiarity  with  precedents  and  practice  was  then, 
therefore,  of  less  immediate  importance  in  the  formation  of  an 
equity  judge;  but  as  cases  of  the  first  impression  arose  almost 
daily,  it  was  perhaps  even  more  necessary  than  now  that  a 
mind  deeply  conversant  with  principles,  and  capable  at  the 
same  time  of  applying  them  with  a  discriminating  precision, 

*  Hughes  appears  to  have  been  a  great  favourite  with  the  Covirper  family.  Two 
copies  of  encomiastic  verses  to  his  memory  are  prefixed  to  his  poems,  which  bear 
the  signatures  of  Judith  and  William  Cowper,  the  Chancellor's  niece  and  nephew. 
Among  his  poems  are  two  panegyrical  odes  to  Lord  Cowper,  in  one  of  which,  in 
imitation  of  Horace  (Carm.  ii.  20)  he  imagines  himself  transformed  out  of  his 
unpoctical  human  shape  by  his  patron's  favour  and  friendship,  and  soaring  as  a  swan. 
A  few  days  before  his  death,  he  dedicated  to  him  his  well-known  tragedy  of  the 
Siege  of  Damascus. 
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should  preside  in  the  Court  of  Chancery.  In  these  respecta 
it  is  impossible,  undoubtedly,  to  claim  for  Lord  Cowper  a 
place  in  the  same  rank  with  a  Hardwicke  or  a  Nottingham ; 
but  the  fact  that  scarcely  any  of  liis  decrees  were  reversed  on 
Hppeal  (although  some  of  them  are  recorded  to  have  been  un- 
satisfactory to  ^'  that  great  man,  Mr.  Vernon,"  who  appears  to 
have  been  the  oracle  of  the  chancery  bar  in  those  days)  is  a 
testimony  to  the  soundness  of  his  judicial  determinations,  the 
more  unquestionable  that  from  the  comparatively  shdrt  period 
for  which  held  the  seals  on  both  occasions,  an  appeal  from  his 
judgment  to  the  House  of  Lords  was  not  necessarily,  as  in 
Isbme  later  cases,  in  efiect  a  rehearing  bf  the  cause  before  th^ 
same  judge.  His  decisions  are  contained  in  the  reports  of 
Vernon  and  Peere  Williams,  and  the  Precedents  in  Chancery; 
the  third  volume  also  of  the  collection  entitled  Reports  in 
Chancery  comprises  a  few  of  the  most  iniportant  cases  heard 
before  him  during  his  first  chancellorship.  *  Valuable  as  these 
reports  are  to  the  lawyer — rtiore  valuable  perhdps  than  the 
bulky  volumes  of  bur  day,  whereih  everythingj  gObd^  badj 
and  indifiei-eht,  that  is  made  matter  of  question  or  experiment 
in  Westiiiinster  Hall  (at  least  before  the  courts  of  common 
law)  is  noted  down  t^ith  the  satne  prolit  flddity — it  is  in  vain 
to  Idok  tb  then!  for  any  thing  like  a  ftithful  representation  of 
the  language  or  style  of  elocution  of  the  judge  whose  decisions 
thtey  rfecordi  The  last  thentionfed  volume  only  pretends  td 
give,  in  one  or  two  instatices,  (particularly  ih  the  great  case  of 
Orby  V.  Mohun,)  a  verbigitim  report  Of  the  judgments ;  which 
appear  hoWever  to  be  distiuguished,  ih  a  literary  point  of 
View,  more  by  a  certain  quaihthiSss  of  dietion  thah  any  thing 
else— which,  if  it  be  not  in  truth  the  property  rather  of  the  re^ 
jporter  thah  of  thfe  judge,  would  seetti  to  have  been  imbibed 
from  a  recent  and  laborious  perusal  of  the  erudite  pedahtries 
of  Lord  Coke. 

His  personal  demeanour  on  the  bench  was  marked  at  once 
.by  dignity  and  courtesy.  In  illustration  of  the  latter,  We  find 
•related  by  several  collectors  of  anecdotes  a  story  of  his  con- 
siderate kindness  towards  Richard  Cromwell,  the  former  Pro-^ 
tector,  who,  in  the  year  1705,  was  compelled  to  apply  to  the 
.Court  of  Chancery  against  a  daughter  who  disputed  with  him 
the  title  to  a  manor  he  inherited  from  his  mother^  and  on 
whom  the  counsel  opposed  to  him  had  been  making  some 
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unworthy  personal  reflections.  It  is  doubtfiil^  perhaps,  whether 
the  story  does  not  in  truth  belong  to  a  later  period,  and  to  a 
descendant  of  the  Cromwells  instead  of  the  Protector  Richard*^ 
Miss  Hawkins,  however,  in  her  Memoirs,  tells  it  of  Cowper  in 
the  following  circumstantial  manner,  on  the  alleged  authority 
(derived  through  Charles  Yorke)  of  Lord  Hardwicke,  who  is 
stated  to  have  been  in  court  at  the  time — that  however  could 
scarcely  be  the  case  in  1705,  for  he  was  not  then  fifteen, 
"  The  counsel  made  very  free  and  unhandsome  use  of  his 
(CremweU's)  name,  which  oflending  the  good  feeling  of  the 
Chancellor,  who  knew  Cromwell  must  be  in  court,  and  at  that 
time  a  very  old  man,  he  looked  round  and  said,  *  Is  Mr.  Crotn* 
well  in  court?'  On  his  being  pointed  out  to  him  in  the  crowd, 
he  very  benignly  said,  *  Mr.  Cromwell,  I  fear  you  are  very  in-^ 
conveniently  placed  where  you  are;  pray  come  and  take  a  seat 
on  the  bench  by  me/  Of  course  no  more  hard  speeches  were 
uttered  against  him*  Bulstrode  Whitelocke,  then  at  the  bar, 
sidd  to  Mr.  Yorke,  *  This  day  so  many  years  I. saw  my  father 
oarry  the  great  seal  before  that  man  Q,t  Westminster  HalK'  " 

Lord  Cowper  presided  in  1716  as  Lord  High  Steward  on 
the  trials  of  Lord  Derwentwater  and  the  other  peers  implicated 
in  the  noi^them  rebellion,  and  in  the  following  year  on  the  im- 
peachment of  the  Earl  of  Oxford.  His  speech  in  passing 
sentence  on  the  rebel  lords  who  had  pleaded  guilty  has  been 
commended,  we  think,  beyond  its  merits.  The  phrases  are 
Well  chosen,  the  sentences  well  rounded;  but  the  whole  com^ 
position  is  cold,  rhetorical,  and  unimpassioned»  It  may  be 
doubted,  indeed,  whether  either  his  powers  of  mind  or  tem« 
perament  qualified  him  for  the  forcible  expression  of  the  deeper 
and  knore  passionate  emotions,  whether  of  anger  or  pity*  It 
was  in  pefitis^sitm — clothed  in  all  the  garniture  of  a  symmetrical 
and  graceftd  eloquence— that  his  triumphs  as  an  orator  were 
achieved;  the  regions  of  pathos  and  invective  lay  equally 
beyond  him. 

The  secret  ^  Lord  Oxford's  easy  escape  fit>m  the  perils  of 
his  impeachment  is  now  pretty  well  understood  to  have  lain, 
not  in  the  disputes  between  the  two  houses  on  points  of  form 
which  were  apparently  the  proximate  cause  of  his  acquittal, 
but  in  ihe  fears  of  Marlborough,  of  whose  secret  correspondence 

^  See  Law  Mag.  vol.  iii.  p,  99,  note. 
f2 
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with  the  court  of  St.  Germains  he  threatened  to  produce  the 
proofs  upon  his  trial.  The  Chancellor's  demeanour  towards 
his  old  opponent  was  liberal  and  courteous.  Within  a  year  or 
two  afterwards — such  are  the  changes  and  chances  of  political 
alliances — we  find  them  sitting  upon  the  same  opposition 
bench,  voting  together  in  the  same  minorities,  and  joined  in 
the  same  protests. 

The  only  measures  of  importance  upon  which  Lord  Cowper 
is  recorded  in  the  parliamentary  reports  as  a  speaker  during  his 
last  occupation  of  office,  are  the  Septennial  Bill  in  1716,  and 
the  Mutiny  Bill  a  few  weeks  before  his  resignation.  He  is  stated 
to  have  addressed  the  House  at  considerable  length  on  both,  but 
the  merest  fragments  are  preserved  of  his  speeches.  After  his 
retirement  from  office  he  appears  much  more  frequently  and 
prominently  in  debate.  It  is  impossible  within  our  limits  even 
to  refer  to  all  the  occasions  on  which  he  is  mentioned  as  having 
spoken  at  length.  He  supported  the  "  Bill  for  strengthening 
the  Protestant  interest,"  so  far  as  it  went  to  the  repeal  of  the 
Schism  Act,  which  he  had  so  strenuously  opposed  in  the  last 
reign,  but  had  not  so  far  emancipated  his  understanding  from 
the  trammels  of  orthodox  alarms,  as  to  assent  to  the  repeal  of 
the  sacramental  test — a  consummation,  indeed,  to  which  it  took 
another  century  to  reconcile  the  fears  and  consciences  of  the 
legislature. 

In  the  year  1720,  the  splendid  bubble  of  the  South  Sea 
scheme  threw  all  ranks  of  the  community  into  a  delirium  of 
greedy  expectation.  Lord  Cowper  was  among  the  few  who 
escaped  the  infection,  and  distinguished  himself  by  an  uncom- 
promising opposition  to  the  project,  which  he  described  as 
"  like  the  Trojan  horse,  ushered  in  and  received  with  great, 
pomp  and  acclamations  of  joy,  but  contrived  for  treachery  and 
destruction;"  and  truly  predicted  that  a  contract  which  put 
such  enormous  profits  into  the  pockets  of  a  few  interested  indi-- 
viduals,  could  not  prove  otherwise  than  prejudicial  to  the  com- 
munity. In  a  few  months  the  bubble  burst,  and  almost  universal 
ruin  and  bankruptcy  ensued.  In  the  course  of  the  inquiry 
which  followed  into  the  conduct  of  the  company,  an  incident 
occurred  which  showed  the  respect  and  influence  Lord  Cowper's 
character  and  talents  commanded  in  the  House  of  Peers.  It 
was  apprehended  that  Knight,  the  treasurer,  who  had  been  the 
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negotiator  of  most  of  the  fraudulen);  and  corrupt  practices  by 
which  the  passing  of  the  South  Sea  Act  had  been  secured,  was 
on  the  point  of  absconding  out  of  the  kingdom,  and  it  was 
proposed  to  Lord  Sunderland  to  prevent  his  escape  by  an  imme- 
diate apprehension,  without  waiting  for  any  parliamentary  resolu- 
tion against  him.  Sunderland,  who  had  the  best  reasons  in  the 
world  for  not  desiring  to  push  matters  to  extremities  against 
inferior  delinquents,  affected  to  acquiesce,  but  said,  before  anjf 
motion  was  made  for  the  purpose,  the  Earl  Cowper  should  be 
consulted,  "  for  without  his  joining  in  with  it  there  was  no  like- 
lihood of  its  passing,  and  then  Knight  would  be  alarmed  to  no 
purpose.  The  other  lord  (who  had  made  the  proposal  to 
Sunderland)  applied  to  Earl  Cowper,  who  seemed  very  averse 
to  the  taking  any  such  step,  till,  upon  Knight's  further  exami- 
nation, the  House  should  come  to  a  resolution  particularly  with 
regard  to  him.  Upon  which  the  matter  dropped;  and  it  was 
suspected  that  the  Earl  of  Sunderland,  knowing  th6  larl 
Cowper's  sentiments,  referred  that  other  peer  to  him  on  purpose 
to  prevent  the  motion's  being  then  made."  Knight  speedily 
received  a  hint  of  his  danger,  and  the  same  night  was  on  his 
way  to  France. 

On  the  opening  of  the  session  of  1721-2,  the  immense  navy 
debt,  the  commercial  treaty  with  Spain  which  had  just  been 
concluded,  and  the  measures  necessary  to  guard  against  the 
introduction  of  the  plague  from  France,  where  it  had  been 
raging  to  a  dreadful  extent  during  the  summer,  formed  the 
principal  topics  of  the  royal  speech.  On  all  of  them  warm 
debates  arose,  in  which  Lord  Cowper  was  a  frequent  speaker 
and  protester — ^for  a  protest  was  then  the  certain  pendant  to  a 
debate — and  arraigned  in  severe  terms  the  extravagance  and 
mismanagement  of  the  government.  In  reference  to  the  lastj 
he  moved  the  introduction  of  a  bill  for  repealing  the  provi- 
sions of  a  statute  passed  in  the  preceding  session,  which! 
authorised  the  forcible  removal  of  persons  infected  with  the 
plague,  or  even  of  healthy  persons  out  of  an  infected  family,  to 
a  lazaretto,  ai^d  the  drawing  lines  of  entrenchment  round  in- 
fected places.  The  protest  which  he  drew  up  on  the  rejection 
of  this  bill  is  remarkable  for  the  sensible  and  temperate  views 
it  expresses  on  the  subject  of  contagion  and  quaiantinei  and 
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which  have  since  been  amply  confirmed  by  experience  and 
scientific  inquiry. 

Lord  Cowper's  conduct  and  principles  did  not  entirely 
exempt  him  firom  the  imputation  levelled  against  so  many 
eminent  persons  of  that  time,  of  being  secretly  favourable  to 
the  interests  of  the  Pretender.  On  the  discovery  of  the 
Jacobite  conspiracy  in  1722,  Christopher  Layer,  the  barrister, 
who  was  first  brought  to  trial,  and  made  strenuous  efforts  to 
save  himself  by  successive  disclosures,  and  by  impeaching 
almost  every  body  whom  he  considered  most  obnoxious  to  the 
tninistry,  declared  in  one  of  his  examinations  before  the  secret 
committee  of  the  House  of  Commons,  that  he  had  been  told 
by  his  confederate^  Plunket,  of  the  existence  of  a  Jacobite  club, 
called  in  Plunket's  letters  Burford's  club,  of  which  Lord  Orrery 
was  chairman,  and  which  met  monthly  at  the  several  members' 
houses  in  turn;  and  that  among  its  members  were  Lord  Cowper 
and  several  other  lords  and  commoners  whom  he  named-^some 
of  them  of  undoubted  Jacobite  principles;  and  (in  another 
examination)  that  Lord  Orrery  had  assured  him  (Layer)  that  Lord 
Cowper  had  told  him  200  Tories  ind  90  Grumbletonians  (a  cant 
term  by  which  the  Whigs  were  designated  among  the  Jacobite 
party)  would  try  their  last  efforts  in  the  House  of  Comipons. 
One  of  Plunket's  letters  also,  preserved  in  Macpherson's  eol^ 
lection  of  original  papers^  insinuates  that  '^  Cowper,  the  late 
Cbaacellor,  if  he  could  get  off  handsomely  from  the  Whigs, 
would  join  with  the  Princess  Anne  in  all  h^  measuires."  That 
this  accusaition,  which  rested  altogether  on  the  assertions  of 
this  L*ish  Jesuit  and  spy,  was  as  unfounded  as  it  was  maliciosAs, 
it  is  impossible  to  doubt.  Lord  Cowper  expressed  the  strongest 
indignation  at  the  charge,  and  declared,  *^  that  lifter  having,  oa 
so  many  occasions  and  in  the  most  difficult  times,  given  un-^ 
doubted  proofs  of  his  hearty  zeal  and  ai&ction  for  the  Protes- 
tant succession,  and  of  his  attachment  to  his  majesty's  person 
and  government,  he  had  just  reason  to  be  ofifended  to  see  his 
tome  bandied  jabcmt  in  a  list  of  a  <2himerical  club  of  disafi^ted 
{persons,  printed  in  a  parliamentary  reporti  on  the  bare  hesu^say 
of  an  infamous  person,  notoriously  guilty  of  gross  prevarica- 
tioxu"  He  e\en  dropped  a  hint  that  the  lies  of  the  confessions 
were  enough  to  give  an  air  of  fictio^a  to  the  whole  conspiracy^ 
and  concluded  by  a  motion  for  summoning  Plunket  to  the  bar 
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of  the  House  for  examination  on  the  subject.  Lord  Townshend, 
the  Secretary  of  State,  while  he  expressed  the  fullest  conviction 
of  the  utter  felsehood  of  the  imputation,  vented  also  his  surprise 
**  that  a  noble  peer,  whose  abilities  and  merit  had  justly  so 
great  weight  in  that  illustrious  assembly,  should  upon  a  trivial 
circumstance  ridicule  as  a  fiction  a  horrid  and  execrable  con- 
spiracy, supported  by  so  many  proofs  ias  amounted  to  a  demon- 
stration." The  government,  however,  refused  to  assent  to 
Plunket's  examination  at  the  bar,  and  Lord  Cowper  thought  it 
necessary  to  circulate  a  solemn  declaration  of  his  innocencej 
(which  was  published  in  the  Ifistorical  Register  for  1723,) 
affinpiffg  his  entir^  ignprance  of  the  existence  of  the  supposed 
club,  an4  even  of  the  persQfis  of  many  of  its  alleged  members* 
He  was  notf  however,  ^terred  by  the  promulgation  of  these 
calumnies  from  opposing,  in  the  most  uncompromising  manner^ 
all  the  arbitrary  proceedings  of  the  government  in  the  prosecu- 
tion of  the  conspirators.  He  had  already  ineffectually  resisted 
the  suspension  of  the  Habeas  Corpus  Act,  at  least  for  a  longer 
period  than  six  months,  and  now  waged  an  unremitting,  though 
equally  fruitless,  war  against  the  Bills  of  Pains  and  Penalties, 
by  which  the  government  determined  to  punish  Atterbury  and 
his  co-conspirators,  on  evidence  of  the  most  ultra-legal  and  in- 
cqaclusive  character.  His  speech  on  the  third  reading  of  the 
bill  against  Atterbury  is  by  far  the  piost  perfect  and  interesting 
specimen  which  has  been  preserved  to  us  of  his  parliamentary 
eloquence;  at  once  masterly  in  argument,  admirable  in  illus- 
tration, rich  and  copious  in  diction  and  ornament.  Our  limits 
allow  space  for  only  one  or  two  passages.  He  happily  ridi- 
culed the  absurd  distinction  between  legal  and  moral  evidence, 
and  the  position  of  the  Solicitor  General,  Sir  Clement  Wearg, 
that  no  evidence  was,  strictly  speaking,  legal,  but  what  was 
mathematical: — 

<<  Legal  evidence  is  nothing  else  but  such  real  and  jcertain  pixKif 
as  ought  in  natural  justice  and  equity  to  be  received;  and  therefore 
the  09di  xif  one  credible  witness,  beix^  certaia  and  aufficieat  to  induce 
a  helief  of  the  thipgs  he  swears,  is  legal  evidence^  and  yet  so  tender 
is  our  law,  so  great  a  degree  of  certainty  does  it  require,  that  as  it 
now  stands,  two  positive  witnesses  are  required  to  convict  a  man  of 

high  treason WiU  any  one  pretend  to  say  that  the  oral  evi- 

dfiiice  of  vitnesaes  cfm  he  caUed  mathematipal  2    But  the  gentleman 
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goes  00,  and  says,  that  the  evidence  for  this  bill  is  legal  in  the 
ordinary  sense  of  the  word,  [it  consisted  mainly  of  hearsay  and 
comparison,  of  handwriting] :  on  the  contrary,  I  beg  leave  to  affirm 
t^iat  it  is  not  legal  in  any  sense  whatsoever.     No  act  of  parliament 
has  made  it  legal,  nor  can  it  in  natural  justice  or  equity  be  called  so, 
for  want  of  sufficient  certainty.  ......  The  wisdom  and  goodness  of 

our  law  appear  in  nothing  more  remarkably,  than  in  the  perspicuity, 
certainty  and  clearness  of  the  evidence  it  requires  to  fix  a  crime  upon 
any  man,  whereby  his  life,  his  liberty,  or  his  property  may  be  con- 
cerned. Herein  we  glory  and  pride  ourselves,  and  are  justly  the 
envy  of  all  our  neighbour  nations.  Our  law  in  such  cases  requires 
evidence  so  clear  and  convincing,  that  every  bystander,  the  instant 
he  hears  it,  shall  be  satisfied  of  the  truth  of  it.  It  admits  of  no 
surmises,  innuendoes,  forced  consequenqes,  or  harsh  conclusions,  nor 
any  thing  else  to  be  offered  as  evidence  but  what  is  real  and  sub« 
stantial,  according  to  the  rules  of  natural  justice  and  equity.  •  •  »  *  • 
The  distinctions  that  have  been  made,  and  the  instances  that  have 
been  produced,  show  only  what  legal  evidence  is  sufficient  for  con- 
viction and  what  not;  and  if  that  were  the  question  now  before  your 
lordships,  it  would  deserve  another  consideration.  The  question 
now  is,  whether  any  evidence  at  all  has  been  offered  to  your  lord- 
ships to  fix  treason  upon  the  Bishop  of  Rochester?  That  there  is 
no  legal  evidence  it  is  agreed  on  all  hands ;  and  I  hope  I  have  suffi- 
ciently satisfied  your  lordships,  that  if  it  be  not  legal  it  is  not  real 
evidence,  nor  such  as  in  natural  justice  and  equity  ought  to  be  re- 
ceived, and  therefore  no  evidence  at  all." 

The  peroration  is  striking: — 

'*  My  lords,  I  have  now  done;  and  if  on  this  occasion  I  have  tried 
your  patience,  or  discovered  a  warmth  unbecoming  me,  your  lord- 
ships will  impute  it  to  the  concern  I  am  under,  lest,  if  this  bill  should 
pass,  it  should  become  a  dangerous  precedent  to  after  ages.  My 
2eal  as  an  Englishman  for  the  good  of  my  country  obliges  me  to  set 
my  face  against  oppression  in  eVery  shape ;  and  wherever  I  think  I 
meet  with  it — no  matter  whether  one  man  or  five  hundred  be  the 
Oppressors— ^I  shall  be  sure  to  oppose  it  with  all  my  might.  For 
vain  will  be  the  boast  of  the  excellency  of  our  constitution ;  in  vain 
shall  we  talk  of  our  liberty  and  property  secured  to  us  by  laws,  if  a 
precedent  shall  be  established  to  strip  us  of  both,  where  both  law 
and  evidence  confessedly  are  wanting. 

**  My  lords,  upon  the  whole  matter,  I  take  this  bill  to  be  dero-* 
gatory  to  the  dignity  of  the  parliament  in  general,  to  the  dignity  of 
this  house  in  particular;  I  take  the  pains  and  penalties  in  it  to  be 
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either  much  greater  or  much  less  than  the  bishop  deserves ;  I  take 
eveiy  individual  branch  of  the  charge  against  him  to  be  unsupported 
by  any  evidence  whatsoever ;  I  think  there  are  no  grounds  for  any 
private  opinion  of  the  bishop's  guilt  but  what  arises  from  private 
prejudice  only;  I  think  private  prejudice  has  nothing  to  do  with 
judicial  proceedings;  I  am  therefore  for  throwing  out  this  bill/' 

With  this  honourable  display  of  principle  and  public  spirit^ 
his  distinguished  career  was  closed.  His  health  had  been  long 
delicate,  and  had  for  years  been  partially  sustained  only  by  a 
strict  adherence  to  regimen  in  exercise  and  diet*  Immediately 
on  the  prorogation  of  parliament,  within  a  fortnight  after  the 
passing  of  the  Bill  of  Pains  and  Penalties,  he  retired^  over-» 
wrought  with  the  exertions  of  the  session,  to  his  house  in 
Hertfordshire,  in  the  hope  of  recruiting  his  shattered  health  by 
the  enjoyment  of  quiet  and  fresh  air.  But  his  constitution  was 
enfeebled  beyond  recovery;  his  strength  daily  declined,  until, 
entirely  worn  out,  on  the  10th  of  October  1723,  he  breathed 
his  last,  and  was  buried  on  the  19th  of  the  same  month  in  the 
parish  church  of  Hertingfordbury.  That  church,  which  con* 
tains  splendid  monuments  to  his  brother  and  other  less  eminent 
members  of  his  family,  has  not  even  a  tablet  to  record  the 
talents  and  virtues  of  the  distinguished  founder  of  their 
nobility. 

He  departed  not  however  unhonoured  or  unsung*  A  few 
days  after  his  death,  the  Duke  of  Wharton  devoted  the  fortieth 
number  of  his  True  Briton  to  an  elaborate  panegyric^  in  the 
true  style  of  a  French  fimeral  ihge,  upon  every  part  of  his 
character  and  conduct,  public  and  private;  of  which  if  but  the 
half  was  deserved^  he  must  indeed  have  been  a  rare  specimen 
of  the  union  of  all  excellence  and  talent.  We  transcribe  that 
portion  of  it  which  celebrates  his  excellencies  as  a  judge: — 
**  The  dignity  of  this  weighty  office  sat  easy  and  graceful 
upon  him.  In  his  person  and  countenance  there  was  plainly 
to  be  seen  a  fine  exterior  figure  of  that  inward  worth,  which 
every  body  experienced  whom  their  own  wants  pressed,  and 
his  affiibility  moved,  to  approach  him.  No  sooner  was  he 
mounted  on  the  bench,  but  all  honest  men  found  with  pleasure 
that  righteousness  and  truth  were  the  only  pleaders  that  could 
be  prevalent  before  him*  Every  poor  and  just  nian,  though 
almost  sunk  by  the  weight  of  oppression^  entered  the  Court  of 
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Chancery  with  an  air  of  confidence,  because  he  knew,  as  sure 
as  he  c^me  there,  so  sure  he  should  be  eased  of  hu  burthen, 
and  depart  with  a  light  and  comforted  heart.     The  party  that 
was  cast,  never  went  away  without  a  fiiU  and  plenary  conviction 
of  his  having  been  in  the  wrong;  and  if  any  person  appeared 
guilty  of  injustice,  the  Chancellor  laid  it  open  in  such  a  manner 
that  he  radier  excite4  in  the  person  a  compuneticMi  and  remorse 
&r  his  crime  than  any  indignation  at  the  discovery  •  •  •  •  •  The 
delay  of  the  law,  whish  used  to  be  numbered  aa  one  of  its 
greatest  grievances,  was  by  him  turned  into  desgatoh ;  and  he 
made  his  own  labours  the  greater,  to  give  ease  to  Qth» 
people.'^ '  This  is  tohrabiy  warmly  coloured;  but  the  tsfms  in 
which  his  oratorical  powers  are  lauded  are  sjdll  more  pfBst&* 
cendant: — ^'  As  great  as  all  his  other  t§ient»  were  in  him,  ihey 
would  never  hiure  had  any  thing  like  thai  £brce  and  efficacy  which 
they  evier  carried  along  with  them,  if  he  bad  not  been  blessed 
with  llie  gift  of  eloquence.     It  was  the  orator  that  lighted  up 
die  most  shining  parts  both  of  the  statesman  and  judge.     His 
discourse  might  not  improperly  be  compared  to  lightning:  it 
was  divinely  beautifiil,  and  yet  powerfully  strong;  it  gilded  md^ 
adorned  whatsoever  it  touched  upon,  but  strud^  down  every 
thing  that  o{^sed  it ....  .  When  he  grew  silent,  oratory  was 
struck  dumb.     But  silent  he  can  never  be !     No !  all  ibe  jase- 
m<Nrable  si/sis  of  his  illustrious  li&  still  speak,  and  speak  aloud, 
this  one  great  toith — Tfaait  whoever  would  be  a  fine  gentleman, 
a  judge,  a  scholar,  xht  a  staiesman;  ^bai  whoever  would  be  a 
great  man  while  he  lives,  aj^  be  esteemed  so  when  he  i»  d.ead, 
must  nec^sarily  become,  in  the  first  plftqe,  a  jgood  man/'    Bui 
prose,  even  so  glowing,  was  insuffidei^  for  the  due  celebration 
of  his  fame.    The  age  of  elegy  was  not  yei  past;  and  Ambrose 
Philips  (a  staunch  Whig)  sung  his  praises  in  a  regular  ode  of 
strophes  and  antistri^es,  of  i^hich  the  opening  stanza  may 
he  a  sap^pie  sufficient  to  satisfy  the  taste  of  our  readers: — 

"  Wake  the  British  harp  again 
To  a  sad  melodious  strain ; 
Wake  the  harp,  whose  every  string, 
When  Halifax  resigned  his  breath, 
Accused  in@xoral4e  deat^ : 
For  I  once  m<»e  must  in  afflicMion  sing. 
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One  sopg  of  Borrow  more  bestow, 
The  burthen  of  a  li#art  o'ercharged  with  woe ; 
Yet,  O  my  soul,  if  aught  may  bring  relief. 
Full  many,  grieving,  shall  applaud  thy  grief, 
The  pious  yerse,  that  Cowper  does  deplore, 
Whom  all  the  boasted  powers  of  verse  cannot  restore.** 

Of  Lord  Cowper's  legfil  and  judicial  character  and  qualifr^- 
tions  we  have  already  spoken.    With  regard  to  hia  mmU  and 
fitiUngs  as  an  individual,  the  virtues  of  integrity  and  kind^ 
heartedness  i^pear  to  have  been  denied  him  by  none ;  but  oi 
the  strictness  of  his  morality,  or  the  depth  of  his  religious  im- 
pnessions,  there  is  perhaps  less  reason  to  entertain  the  mnsl 
fiurourable  opini<m«     He  was  a  generous  patron  of  literature 
and  the  fine  arts;  a  hsndaame  collecticm  of  pictures,  formed 
by  his  taste,  stil}  adorns  Ae  seal:  of  his  noble  descendants  in 
H^^rtferdshire.    But  of  his  scholastic  acquirements,  indepen- 
dently of  the  learning  of  his  F<>fession«  Swift  did  not  perhaps 
give  a  very  unjust  report^  when  be  designated  him  ''  a  piece  of 
a  scholar."    One  of  the  most  amusing  anecdotists  of  those 
times  (Dr.  King)  indeed  affirms,  tha4;  for  a  century  and  a  half 
this  country  had  boasted  but  two  Chancellors  who  could  he  called 
really  learned  men — ^meaning,  we  presume.  Bacon  and  Sx>mers ; 
and  informs  us  that  Lord  HardMricke  even  learned  Latin  after 
he  arrived  at  the  woolsack — which  however  we  take  to  be  a 
slight  exaggeration.^    Nor  were  Lord  Cowper's  powers  of  in- 
tellect, perhaps,  of  the  highest  order,  or  his  grasp  of  mind  to 
be  at  all  compared  vrith  that  of  a  Mansfield  or  a  Tfaurlow.     But 
whatever  were  his  merits  or  defects  in  other  points,  in  one 
capacity — as  a  consummate  master  /oi  the  eiiternal  part  at  least 
of  the  art  of  oratory,  he  had  sioarcely  a  rival  in  his  own  time> 
and  has  had  probably  few  superiors  sinoe.     The  .elegance  of  his 
diction,  the  charm  of  his  elocution,  the  graces  ot  his  manner,  set 
off  as  they  were  by  the  advantages  of  an  animated  and  pleasing 
countenance,  and  handsome  person,  atoned  for  the  want  of 
strength,  and  not  unfi*equently  perhaps  cast  a  veil  over  the 
scantiness  ^tf  argument.    Of  the  &rst,  the  mutilated  x^nains  in 
the  Parliamentary  History  pijesent  us  m'lA  a  fiiittt  resetnbhince; 
of  ^  latter  we  can  know  nothing  hut  by  die  Ee|Ku*ts  of  his 
fifti^n^piyaweg.   By  them  ^hey  were  9il  loudly  ceL^ated.    Tba 
^  See  lii&MiLm^  llax4vHi(^»  aatf»  voL  Ai«  p.  7S. 
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paneg3rric  pronounced  by  Ben  Jonson  upon  Bacon  was  applied 
to  him — that  **  he  commanded  when  hfe  spoke,  and  had  his 
judges  angry  or  pleased  at  his  devotion.  No  man  had  their 
afiections  more  in  his  power;  and  the  fear  of  every  man  that 
heard  him  was  lest  he  should  come  to  an  end."  **  The  Lord 
Chancellor  Cowper*s  strength  as  an  orator,"  says  Chesterfield, 
**  lay  by  no  means  in  his  reasonings,  for  he  often  hazarded 
very  weak  ones.  But  such  was  the  purity  and  elegancy  of  his 
style,  such  the  propriety  and  charms  of  his  elocution,  and  such 
the  gracefulness  of  his  action,  that  he  never  spoke  without 
universal  applause ;  the  ears  and  the  eyes  gave  him  up  the  hearts 
and  the  understandings  of  the  audience."  Duke  Wharton'^ 
rhapsodical  encomiums  we  have  already  quoted.  The  poets 
also  took  up  the  praises  of  his  eloquence.  Pope,  when  in 
imitation  of  Horace's  "  Frater  erat  Romae  consult!  rhetor,"  &ci 
he  introduces  his  two  brother  Serjeants  bandying  compliments, 
makes  Cowper  their  model  of  a  graceful  speaker: — 

"  *Twas  *  Sir,  your  wit* — and  *  Sir,  your  eloquence* — 
*  Yours,  Cowper's  manner'- — and  *  yours,  Talbot*s  sense.*  ** 

Sir  Charles  Hanbury  Williams,  (or  rather  the  uncertain  author 
of  a  lively  poem  printed  among  his  works,  for  it  is  wrongly  at- 
tributed to  him,)  offering  Sir  Hans  Sloane  divers  rarities  to 
enrich  his  museum,  enumerates  amongst  them 

'^  Some  strains  of  eloquence,  which  hung, 
In  ancient  times,  on  Tully*s  tongue ; 
But  which  conceal'd  and  lost  bad  lain, 
Till  Cowper  found  them  out  again.*' 

Ambrose  Philips  soars  a  higher  flight; — 

**  Hear  him  speaking,  and  you  heaf 
Music  tuneful  to  the  ear ; 
Lips  with  thymy  language  sweet, 
Distilling  on  the  hearer's  mind 
The  balm  of  wisdom,  speech  refined. 
Celestial  gifls!" 

These  testimonies — others  might  be  added — sufficiently  attest 
the  estimation  in  which  he  was  held  as  an  accomplished  orator. 
The  few  specimens  that  remain  of  his  written  style,  although 
pure  and  harmonious,  certainly  would  not  of  themselves  have 
prepared  us  to  ei^pect  such  high  commendation.    A  few  of  his 
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familiar  letters  are  preserved  in  the  correspondence  of  Hughes 
the  poet — they  are  easy  and  agreeable,  and  strongly  display  the 
writer  in  the  light  of  an  amiable  and  kind-hearted  friend,  but 
can  make  little  or  no  pretension  to  merit  as  compositions. 

As  a  public  man,  Lord  Cowper's  character  may  fairly  claim 
the  praise  of  an  honourable  and  independent  consistency, 
superior  to  the  temptations  of  power  and  gain,  although 
falling'  short  undoubtedly  of  that  higher  principle  of  public 
conduct  which  soars  above  the  connections  and  views  of  party 
— a  principle  admirable  in  theory,  but  the  most  difficult  in  the 
world  to  maintain  sted£sistly  in  practice;  and  the  more  so  be- 
cause its  own  good  purposes  are  unattainable  from  the  want  of 
that  strength  of  union  which  party  only  can  exert.  Cowper 
was,  m  truth,  from  first  to  last  "  a  staunch  Whig:*'  conde- 
scending to  no  mean  compliances  to  secure  his  own  personal 
aggrandizement,  but  not  equally  above  engaging  in  the  tra-- 
easseries^  of  political  strategics,  for  the  advancement  of  the 
party  whose  general  principles  and  policy  he  no  doubt  con- 
scientiously believed  the  most  conducive  to  the  welfare  of  his 
country. 

After  the  lapse  of  a  century,  it  is  in  vain  to  seek  for  details  of 
the  private  life  even  of  an  individual  of  the  most  eminent  pulK 
lie  station  and  character^  unless  they  have  been  treasured  up 
by  some  gossiping  kinsman  or  intimate,  or  preserved  in  the 
form  of  autobiography,  or  at  least  in  fiuniliar  correspondence. 
Of  Lord  Cowper's  *we  know  almost  nothing.  He  is  repre- 
sented to  us  as  a  lively  and  agreeable  companion — a  bon 
ffivani,  until  the  failm*e  of  his  health  compelled  him  to  absti* 
nence — goodnatured,  generous,  and  hospitable:  but  of  the 
scenes-  or  circumstances  in  whieh  these  qualities  were  called 
into  exercise,  little  or  nothing  can  be  traced.  Although  he 
kept  a  diary  for  some  years,  it  records  little  besides  political 
matters: — it  still  remains  in  manuscript  only,  in  the  collection 
of  the  Earl  of  Hardwicke. 

By  his  long  and  profitable  career  at  the  bar,  and  his 
various  official  emoluments,  he  realized,  in  addition  to  his 
patrimonial  estate,  an  ample  fortune,  out  of  which  he  pur- 
chased the  manor  of  Hertingfordbury,  and  built  upon  it, 
at  a  spot  called  Colne  Green,  a  handsome  house,  which  was 
pulled  down  in  1801,  when  the  present  more  stately  mansion 
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of  PansaJiger  wtts  erected^  At  Colne  Green  were  to  be  seen 
(when  Dr»  Kippis's  eoUaboraieur  in  the  publication  of  the 
Biogi^phia^  worthy  Dr.  Towers,  went  down  to  collect  infor- 
mation about  the  family  in  1789,)  the  purses  which  had  con- 
tained the  seals  during  the  several  jrears  of  Lord  Cowper's 
chancellorship,  which  however  were  too  few  to  be  applied  to 
the  thrifty  purpose  to  which  good  Lady  Hardwicke  devoted 
her  lord*6-^the  hanging  of  the  state  apai^tment*  Among  th^ 
pictures,  there  were  three  different  portraits  of  the  Chancellor 
by  Kneller^  which  no  doubt  are  still  {nreserved  at  Pansanger. 

Lord  Cowper  was  twice  (avowedly)  married;  first,  to  Judith^ 
daughter  and  heiress  of  Sir  Robert  Booth,  of  London,  who 
died  in  April  1705,  and  by  whom  he  had  one  child  only^  a 
soti,  who  scarcely  attained  boyhood:  secondly,  to  Mary^ 
daughter  of  John  Clavering,  Esq«,  of  Chopwell  in  the  county 
of  Durham,  who  survived  him  a  few  months.  By  her  he  had 
two  sons  and  tvro  daughters;  the  foriper  were  William,  his 
successor  in  the  title,  and  Spencer,  who  entered  the  church 
and  became  Dean  of  Durham,  The  Chancellor's  younger 
brother,  Spencer,  wasv  not  prevented  by  the  heavy  charge 
alleged  against  him  in  early  life  from  attaining  rank  and  repute 
both  in  his  profession  and  in  parliament.  On  his  brother^s 
elevation  to  the  woolsack,  he  succeeded  him  in  the  representation 
of  Beeralston,  and  sat  afterwards  for  Truro ;  adhered  with  equal 
inflexibility  to  the  Whig  party,  was  a  frequent  and  successftil 
speaker,  and  one  of  the  managers  in  the  impeachments  of 
Sacheverdl^  and  of  the  rebel  lords  in  1716.  On  the  accession 
of  George  L,  he  was  appointed  Attorney^^General  to  the  Prince 
of  Wales;  in  1717,  Chief  Justice  of  Chester;  and  in  1727,  a 
Judge  of  the  Common  Pleaiai)  retaining  also,  by  the  especial 
faVoUr  of  the  Crown,  his  former  office  until  his  death  in  De>- 
Member  1738*  His  second  son,  John,  became  the  fadier  of 
another  William  Cowper,  of  even  greater  celebrity  than  he 
whose  career  we  have  been  recording — the  pofet  of  the  Task. 
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ART.  III.— LAW  OF  HOMICIDE.— THE  SPA-FIELDS  VERDICT. 


It  has  beto  a  favourite  topic  of  reproach  against  the  English 
people,  that  whilst  they  boast  the  superior  excellence  of  their 
lawS|  the  greater  part  of  them  are  as  ignorant  of  their  nature, 
as  the  most  ill  governed  nation  in  Europe.  This  fact,  and  it 
at  least  has  been  a  fact^  is  variously  accounted  for  bj  philoso^ 
phers  and  jurists.  Some  theorists  in  education  would  ascribe 
it  to  the  neglect  of  all  useful  learning  in  our  system  of  in- 
structing youth  I  sbme  theorists  in  code-making,  to  the  confu- 
sion and  uncertainty  inseparable  from  all  unwritten  judge- 
made  law,  which  put  a  moderate  knowledge  of  its  details 
quite  beyotid  the  reach  of  ordinary  sense  and  application  $  and 
some  theorists  in  morals,  to  the  natural  selfishness  of  lawyers, 
who,  from  motives  of  personal  intel*est,  throw  darkness  and 
|)erplexity  arbUnd  their  science  in  order  that  they  may  remain 
its  sole  interpreters  and  teachers.  Yet  the  most  bittet  of  these 
erities  never  ventured  to  affirm^  that  some  portions  of  English 
law  are  not  easy  to  be  Understood  as  well  as  excellent* 
Those  portions,  as  might  naturally  be  expected,  ate  such  as 
derive  their  origin  from  the  good  sense  and  good  feeling  of 
the  old  English  character.  Accordingly  the  law  for  the  pro-* 
tection  of  pro|>erty  and  life  very  early  attained  in  this  country 
a  rectitude  and  certainty  unknown  to  continental  nationsi  but 
consistent  with  the  sentiments  of  a  circumspect  and  moral 
people.  Our  civil  law,  drawn  from  the  dark  and  turbid 
sources  of  Norman  feodalism,  might  preserve  much  of  its  ori* 
ginal  barbarity  among  better  men  and  times,  but  our  criminal 
law,  though  ever  too  harsh  in  its  punishments,  soon  acquired 
a  simplicity  and  equity  in  its  principles  and  procedure  suit- 
able to  a  nation  the  most  free  and  virtuous  of  the  middle  ages. 
Had  we  to  select  a  branch  therefrom  more  eminently  than 
the  rest  deserving  our  commendation  and  respect^  it  would  be 
that  relating  to  homicide.  Clear,  just,  and  reasonable  in  its 
nature,  plain  and  concise  in  its  details,  it  is  to  be  found  in  or* 
dinary  books,  explained  in  ordinary  language,  intelligible  to 
ordinary  understandings.  It  is  a  law  that  he  who  runs  may 
read,  he  who  reads  must  comprehend,  and  he  who  compre- 
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hends  must  approve,  accordant  as  it  is  with  humanity,  religion 
and  good  sense.  At  least  so  thought  some  of  the  best  and 
wisest  of  mankind,  themselves  neither  lawyers  nor  courtiers, 
but  the  declared  unsparing  foes  of  our  gross  legal  and  poli- 
tical abuses,  but  so  it  seems  did  not  think  a  Spa-fields  jury, 
a  portion  of  the  liberal  press,  or  certain  luminaries,  some  law-^ 
yers  too,  of  the  House  of  Commons. 

The'  late  verdict  in  the  case  of  Robert  CuUey  the  police- 
man, from  whatever  cause  we  suppose  it  to  proceed,  is 
fraught  with  matter  for  wonder  and  alarm.  Was  it  ignorance- 
of  the  law  ?  It  is  hard  and  distressing  to  believe  that  such 
ignorance  could  exist  among  any  class  of  Englishmen,  much 
less,  among  that  respectable  class  from  which  coroner's  juries 
are  taken,  in  this  age  of  general  education;  an  ignorance 
which  half  an  hour's  reading,  not  of  black-letier  volumes,  but 
of  books  easy  to  understand  and  procure,  Blackstone  or  Burn, 
must  remove.  Was  it  disapproval  of  the  law  ?  Then  is  the 
case  only  the  more  distressing,  for  it  indicates  either  a  general 
disregard  for  the  sanctity  of  human  life, — the  worst  evidence  of 
moral  depravity,  or  a  particular  animosity  against  the  agents 
of  established  power  as  such,  the  surest  warning  that  that 
power  is  in  danger  of  a  violent  subversion.  The  true  position 
of  the  jury  was  probably  between  these  two,  but  it  is  much  to 
be  regretted  that  the  coroner  was  unable,  or  unwilling,  so  to  ex- 
plain the  law  of  homicide,  as  to  leave  them  altogether  without 
the  excuse  of  ignorance  for  their  misconduct. 

It  will  be  the  object  of  this  article  to  shew,  first,  that  the 
verdict  of  *^  justifiable  homicide"  had  no  shadow  of  legality 
to  support  it;  secondly,  to  suggest  what  verdict  might  le- 
gally have  been  substituted  for  it ;  and  lastly,  to  make  some 
remarks  on  the  subsequent  proceedings  of  the  Court  of  King^s 
Bench  in  quashing  it.  In  pursuing  this  course  we  have  no 
hope  of  presenting  to  the  reader  many  novelties,  excepting, 
perhaps,  on  the  last  point,  but  it  seems  no  unfavorable  op- 
portunity for  arranging  in  a  clear  and  concise  form  the  law 
on  the  subject  of  homicide,  or  at  least  of  homicide  with  design ; 
homicide  by  misadventure  only  being  quite  beside  our  pre- 
sent purpose. 

And  for  this  it  is  necessary  to  lay  down  one  elementary  prin- 
ciple, which,  plain  and  notorious  though  \t  be|  we  might  sup- 
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pose  the  pacties  to  the  verdict  and  some  of  the  commentators 
on  it,  had  never  heard  of  before.  We  shall  not  do  it  in  lan- 
guage of  our  own,  but  in  that  of  three  distinguished  author- 
ities as  showing  how  clear  and  how  unanimous  their  opinion 
on  this  principle  is.  And  first,  what  says  Mr.  Justice 
Forster,  the  author  of  the  admirable  **  Discourse  on  Homi- 
cide," containing  almost  every  thing  of  value  hitherto  esta- 
blished on  the  subject? 

.  "  In  every  charge  of  murder,  the  fact  of  the  killing  being 
first  proved,  all  the  ciretimstances  of  accident,  necessity  or  in- 
firmity are  to  be  satisfactorily  proved  by  the  prisoner,  unless 
they  arise  out  of  the  evidence  produced  against  him,  for  the 
law  presumeth  the  fact  to  be  founded  in  malice  until  the  con- 
trary appeareth.'*7-F.  C.  L.,  255. 
«    The  following  are  Blackstone's  remarks. 

'^  We  may  take  it  for  a  general  rule  that  all  homicide  is 
malicious  and  of  course  amounts  to  murder,  unless  when  justi* 
fied  by  the  command  and  permission  of  the  law,  excused  on 
the  account  of  accident  or  self-preservation,  or  alleviated  into 
manslaughter,  by  being  either  the  involuntary  consequence  of 
some  act,  not  strictly  lawful,  or  if  voluntary,  occasioned  by 
some  sudden  and  sufficiently  violent  provocation.  And  all 
these  circumstances  of  justification,  excuse,  or  alleviation,  it  is 
incumb^ent  upon  the  prisoner  to  make  out  to  the  satisfaction 
of  the  Court  and  jury ;  the  latter  of  whom  are  to  decide 
whether  the  circumstances  alleged  are  proved  to  have  actually 
existed ;  the  former  how  far  they  extend  to  take  away  or  miti- 
gate the  guih.  For  all  homicide  is  presumed  to  be  malicious, 
«ntil  the  contrary  appeareth  upon  evidence.'* — Bl.  Com.  vol. 

iv.p.  aoj. 

The  implication  of  malice  arises  in  every  instance  of  homi- 
cide, amounting,  in  point  of  law,  to  murder,  and  the  fact  of 
the  killing  being  first  proved,  all  the  circumstances  of  accident, 
necessity  or  infirpiity  are  to  be  satisfactorily  proved  by  the 
prisoner,  unless  they  arise  out  of  the  evidence  produced 
against  him." — East  P.  C.  vol.  i.  p.  224;. 

The  spirit  of  these  passages  may  be  thus  briefly  rendered. 
If  A.  kill  B.,  it  lies  on  A.  to  show  that  his  act  is  less  than  mur- 
derr  This  presumption,  that  all  homicide  is  murder,  has 
been  supposed  by  some  a  presumption  contrary  to  that  gene- 

VOL.  x.  G 
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ral  rale  /at  law,  which  assmnes  all  m^n  to  be  innocent  nntil 
proved  guilty.  But  this  ariaefl  firdm  a  confusion  of  ideas. 
No  such  .genaral  rule  exists,  if  by  the  words  ^^  proved  guilty/' 
Wie  understand  a  moral  certainty  of  guilt  to  be  meant,  for  such 
iDoral  certainty  is  in  most  criminal  oases  not  attainable* 
The  law  cmly  presumes  innocence  until  circnmstanees  are 
fiibown  from  which  guilt  may  be  probably  inferred,  but  then^ 
not  in  homicide  alone,  but  in  all  cases,  it  ealls  upcm  the  person 
ittfilicaled  to  explaini  those  circumstances  in  some  way.  Thua 
Oiie  having  ati^en  goods  in  poasessien,  is  presimied  from  cir^ 
eumsiianceB  to  have  received  them  with  a  guilty  knowledge^ 
ualefs  other  drcumsttoaees  show  a  probability  of  his  inno^ 
oeme*  Thus  too  a  atraager  found  in  a  dwelling  at  night  is 
presumed  to  have  entered  with  a  felonious  intaition,  unless 
able  to  account  for  his  pvesenee  there  eonsisteiilly  with  in- 
po^ni^e.  And  so,  when  man  meddles  with  so  sacred  a  thing 
a^  the  life  of  his  neighbour,  he  is  presumed  to  have  dmie  it 
without  justification  or  excuse,  for  such  is  the  moral  probabi« 
lity  unlOM  the  contrary  be  shown.  Besides,  to  presume  in. 
poeenee  in  such  a  caae  must  involve  anotfaec  preaumption 
f6ial}y.oppO0ed  to  the  rule  of  Jaw  above  mentioned,  a.presump* 
tion,  namely,  of  the.  guilt  of  the  person  slain,  for  nothing,  as 
we  shall  ^esently  see,  but  a  very  high  degree  of  criminality 
jfi  the  latter*  could  make  his  killing  less  than  murder,  and-so 
§,  {Hrefiumption  on  no  evidence  whatever  would  be  preferred  to.  a 
prenumption  on  auch  strong  evidence  as  the  act  of  slaying 
itaelf  affords, 

Saeh  th#n  being  the  general  principle,  its  application  i« 
faty  to  the  late  inquest.  For  although  the  rule  laid  down  es- 
pecially refers  to  juries  having  prisoners  in  charge,  yet  it  is 
.filmn  tl^tt  coroners'  juries  also  must  be  guided  by  die  general 
Tules  of  law  toward,  the  conclusions  to  which  they  come.  Nor 
does  it  inake.  any  dififeranee  that  the  individual  perpetrator  of 
4b?  act  remains  undiscovered,  except  indeed  that  there  is  less 
.chanc?  in  such  a  case  of  circumstances  transpiring  which  may 
remove  the  presumption  of  murder*  .  And  accordingly  it  is  a 
matter  of  every  day  experience  for  coroners'  juries  holding 
inquest  on,  a  body  slain^  wli^re  the  circumstances,  of  death  are 
altogether  hid|  to  return  a  yerdict  of  wilful  murder  against 
some  person  or  persons  unknoinrn.    And  such  ought  to.  have 
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the  late  verdict  in  Spa^fields,  unless  there  was  evidence 
before  die  jury  making  it  probable  at  least  that  the  author  of 
Culley's  death  had  some  excuse  more  or  less  for  his  actt 
What  that  excuse  must  have  been  to  support  a  finding  of  jus« 
tifiable  homicide  is  the  point  we  have  first  to  consider. 

Hawkins,  in  his  analysis  of  criminal  law,  the  philosophic 
arrangement  of  which  modem  writers  would  do  well  to  imi* 
tate,  has  l^d  down  the  following  distinctions  for  the  sake  of 
clearness: — 1st  That  homicide  against  the  life  of  anothet 
either  amounts  to  felony  or  it  does  not  Sd.  That  which  does 
not  Is  either  justifiable  or  excusable,  that  which  does  is  eitb^ 
manslaughter  or  murder.^  As  no  subsequent  writer  has  ques* 
tioned  the  propriety  of  this  arrangement,  we  will  adopt  it  here, 
and  considering  each  of  the  four  in  its  order,  endeavour  to 
ascertain  under  which  the  recent  occurrence  in  Sparfields 
arranges  itself. 

Justifiable  homici(fe  is  considered  by  Forster,  Blackstone^ 
and  other  great  authorities,  as  of  three  sorts  only.  It  may 
proceed  firom  unavoidable  niecessity;  it  may  be  committed  by 
officers  or  others  for  the  advancement  of  public  justice;  or  it 
may  occur  in  the  prevention  of  some  atrocious  crime.  In  the 
last  instance  it  is  not  intended  to  affirm  that  all  crime,  or  even 
an  crime  aniounting  to  felony,  may  lawfiiUy  be  so  prevented, 
but  only  certain  felonies  of  a  very  high  and  atrocious  nature, 
afifecGng  person,  and  in  some  few  cases  property.  Robbery, 
murder,  rape,  arson  and  burglary,  are  the  examples  given  by 
Forster.  No  one  will  pretend  that  the  slaying  of  CuUey  the 
policeman  was  a  measure  of  prevention  of  this  kind.  Neither 
was  it  in  promotion  of  the  public  justice  by  an  officer  or  other 
person  called  on  to  assist  in  enforcing  the  execution  of  the 
law,  in  which  case  if  the  party  killing  can  show  that  it  was 
impossible  otherwise  to  put  the  law  in  force,  he  has  been  held 
entitled  to  exemption  firom  all  punishment  for  that  reason.  If 
then  it  was  justifiable  homicide  at  all,  it  was  so  on  the  ground 
of  unavoidable  necessity,  and  our  inquiry  becomes  limited  to 
Ais,  whether  it  was  a  necessary  act  of  self-preservation.  To 
constitute  such,  two  things  are  requisite,  first,  that  the  person 
killing  has  no  other  means  of  saving  his  own  life,  and  secondly, 
that  he  finds  himself  in  so  alarming  a  situation,  witiiout  feult 

»  1  Hawk.  P.  C.  c.  ttviu. 
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or  misconduct  of  his  own.    For  greater  accuracy  we  quote  the 
e^act  words  of  two  eminent  lawyers  writing  on  this  point 
'   "  Regularly  it  is  necessary  that  the  person  that  kills  and  in 
his  own  defence  fly  as  far  as  he  may  to  avoid  the  violence  of 
the  assault  before  he  turn  on  his  assailant" 

^'  If  A.  assaults  B.  so  fiercely  that  B.  cannot  save  his.  life  if 
he  gives  back,  or  if  in  the  assault  B.  falls  to  the  ground;  where- 
by he  cannot  fly,  in  such  case  if  B.  kills  A.  it  is  se  defendendo." 
Hale's  P.  C.  v.  i.  pp.  481,  482. 

^^  In  no  case  can  a  man  justify  the  killing  of  another  under 
pretence  of  necessity,  unless  he  were  wholly  without  any  fault 
imputable  by  law  in  bringing  that  necessity  upon  himself." 
East's  P.  C.  V.  i.  p.  235. 

'^  In  no  case  can  he  substantiate  such  excuse  if  he  kill  his 
adversary  even  after  retreat,  unless  there  were  reasonable 
ground  to  apprehend  he  would  otherwise  have  been  killed 
himself."  lb.  285.  And  he  quotes  iii  illustration  the  case  of 
Nailor,  tried  at  the  Old  Bailey,  1704. 

It  will  be  immediately  perceived,  that  supposing  the  meeting 
in  Spa-Fields  to  have  had  any  the  slightest  taint  of  illega^^ 
lity  about  it,  a  verdict  of  justifiable  homicide  was  incorrect, 
because  the'person  unknown  who  killed  CuUey  was  not  there 
entirely,  without  fault  But  without  resorting  to  this  hypothesis, 
we  may  content  ourselves  with  the  inquiry  whether  there  was 
any  evidence  to  show  that  the  killing  was  in  self-defence, 
flight  being  impossible  and  life  in  all  probability  not  other* 
wise  to  be  preserved.  Now  there  was  much  testimony  to 
the  violence  and  brutality  of  the  police,  to  their  ferocious  and 
unprovoked  assaults  on  unresisting  people,  to  severe  hurts 
and  bruises  inflicted  by  their  staves,  and  to  the'  impossibility 
of  escaping  from  their  attack,  all  avenues  of  flight  being 
stopped.  Admitting  for  the  sake  of  argument,  that  the  jury 
were  quite  right  in  believing  that  every  tittle  of  this  evidence 
Was  true,  and  in  their  opinion  that  the  meeting  was  legal,  and 
the  conduct  of  the  police  therefore  in  all  respects  illegal,  still 
no  case  is  made  out  to  justify  the  homicide  in  self-defence« 
The  circumstances  may  be  very  strong,  very  extenuatory  of 
^he  slayer's  guilt,  but  they  do  not  amount^  or  indeed  approx- 
imate, to  proof  that  the  act  was  one  of  unavoidable  necessity. 
There  being  no  evidence  of  violence  on  the  part  of  Culley 
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.individually,  it  would  be  a  somewhat  outrageous  assumption, 
that  because  he  acted  in  concert  with  a  body  engaged  in  the 
unlawful  purpose  of  dispersing  an  innocent  assembly,  he  was 
therefore  a  probable  participator  in  the  outrageous  conduct 
of  some  members  of  that  body,  and  so  might  be  justifiably 
slain,  because  other  policemen  so  acted  that  they  might  have 
been  justifiably  slain,  but  even  such  an  assumption  would  be 
insufficient  to  support  this  verdict,  for  we  maintain  that  there 
.was  no  proof  that  any  officer  whatsoever  made  use  of  that 
degree  of  violence,  which  would  have  justified  killing  him- 
luider  reasonable  apprehension  of  immediate  death. 

But  some  will  argue,  and  not  without  semblance  of  reason — 
It  may  be  admitted  that  a  subtle  legal  distinction  exists  between 
homicide  justifiable  and  excusable,  and  the  jury  not  under- 
standing this,  may  have  committed  a  verbal  inaccuracy^  but 
still  they  viewed  the  main  question  correctiy,  and  the  dis- 
tinction which  they  intended  to  draw  was  in  accordance  with 
justice  and  common  sense;  they  wished  only  to  express  their 
opinion,  that  the  circumstances  under  which  the  homicide 
occurred,  deprived  it  of  its  felonious  complexion,  and  although 
they  might  perhaps  more  propeirly  have  employed  the  word 
excusable,  their  meaning  was,  that  it  neither  amounted  to 
murder  nor  manslaughter.  To  meet  these  remarks  fairly  we 
must  again  recur  to  our  authorities. 

Excusable  homicide,  as  the  very  name  denotes,  implies  some 
delinquency,  however  slight,  in  the  perpetrator.  It  is  of  two 
kinds.  That  by  misadventure  or  accident  being  quite  beside 
our  present  purpose,  it  is  sufficient  to  name  only.  The  other^ 
like  one  form  of  justifiable  homicide,  occurs  in  self-defence^ 
but  differs  fi*om  it  in  some  particulars,  of  which  the  chief  is 
this»  that  entire  blamelessness  does  not  seem  to  be  required 
of  the  party  slaying,  in  all  the  circumstances  which  led  to  the 
homicide.  Thus  if  one  be  engaged  in  an  illegal  act,  but 
not  of  such  a  nature  as  to  justify  the  killing  him,  and  he  be 
so  violenUy  assaulted  that  for  the  preservation  of  his.  own 
life  he  kills  the  assailant,  such  a  homicide  would  be  excusable, 
although  it  arose  in  the  first  place  from  the  misconduct  of  the 
slayer.  If  therefore,  CuUey  the  policeman  so  attacked  the 
person  unknown,  that  the  latter  was  compelled  to  kill  him  in 
self  preservation,  the  act,  even  if  the  meeting  was  illegal,  and 
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the  police  therefore  justified  in  dispersing  it  with  no  unneces- 
sary violence,  could  be  no  more  than  excusable  homicide. 
Or  to  take  the  instance  quoted  in  the  books.  "  A.  being  as- 
saulted by  B.  retumeth  the  blow,  and  a  fight  ensueth.  A. 
before  a  mortal  wound  given,  declineth  any  finrther  conflict, 
and  retreateth  as  far  as  he  can  with  safety,  and  then  in  his 
own  defence  killeth  B.;  this  is  excusable  setf-defehce;  though 
saith  Stanford,  A.  had  given  several  blows  not  mortal  before 
his  retreat."^.  And  this  likewise  shows  that  there  is  no  ab- 
solute necessity  for  the  slayer's  being  altogether  without  mis- 
conduct in  the  transaction,  for  as  no  one  is  legally  justified 
in  engaging  in  a  personal  conflict,  so  here,  as  before,  the  party 
is  not  entirely  blameless.  But  all  authorities  lay  down  that 
the  rule  is  as  inflexible  with  regard  to  excusable  as  justifiable 
homicide,  that  the  killing  shall  take  place  under  die  fear  of 
immediate  death.  Thus  Forster  says :  "  He  who  in  the  case 
of  a  mutual  conflict  would  excuse  himself  upon  the  foot  of 
self-defence  must  show,  that  before  a  mortal  stroke  given  he 
had  declined  any  fiirther  combat,  and  retreated  as  far  as  he 
could  with  safety:  and  also  that  he  killed  his  adversary 
through  mere  necessity,  and  to  avoid  immediate  death.  If  he 
fidleth  in  either  of  these  circumstances  he  will  incur  the 
penalties  of  manslaughter.***  And  Blackstone  says,  "  to  ex- 
cuse homicide  by  the  plea  of  self-defence,  it  must  appear  that 
the  slayer  had  no  other  possible  (or  at  least  probable)  means  of 
escaping  from  his  assailant' 

If  the  law  be  so,  and  we  no  where  find  any  authority  to  the 
contrary,  our  previous  argument  applies  equally  to  the  present 
case,  and  the  necessity  of  killing  in  self  defence  not  appearing 
from  the  evidence,  a  verdict  of  excusable  homicide  could  not 
be  sustained,  although  such  verdict  would  make  the  legality  or 
illegality  of  the  meeting  an  immaterial  question,  while  that 
really  given  requires  the  assumption  of  its  innocence. 

To  discuss  properly  the  topic  of  manslaughter  a  wider  field 
of  inquiry  must  be  traversed,  for  the  legality  or  illegality  of 
the  meeting  itself  becomes  now  a  question  of  most  serious  im- 
port. As  it  is  one  of  considerable  difllculty,  and  likely  ere 
long  to  undergo  the  decision  of  a  very  high  tribunal,  it  would 

*  Foist.  C.  C.  S77.  *  lb.  «  Bl.  Com.  v.  4.  p.  184. 
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be  presumptuoiui  to  hazard  on  it  a  decided  sentence  here.  We 
have  however  a  strong  opinion  that  considering  the  purposes 
for  which  the  assembly  was  summoned,  it  cannot  be  considered 
otherwise  than  seditious.  The  placards  were  addressed  to  the 
Members  of  the  Political  Unions,  inviting  them  to  meet  at  A 
designated  place,  preparatory  to  forming  a  national  convention^ 
This  could  be  only  taken  to  mean  that  they  were  to  consult  as 
to  the  best  means  by  which  such  a  convention  could  be  es-^ 
tablished.  If  that  then  were  illegal,  so  also  must  the  meeting 
be.  It  has  been  said  that  convention  is  a  word  of  very  du- 
Inous  import,  and  that  even  supposing  it  to  indicate  an  alter- 
ation in  the  form  of  government,  the  conveners  might  intend 
no  more  than  to  petition  to  parliament  to  effect  the  necessary 
changes.  But  as  the  great  instrument  of  working  the  greatest 
of  ittodem  revoluti<ms  was  called  a  national  convention,  we 
most  in  common  sense  infer  that  they  designed  to  frame  son^e 
instrument  to  work  some  revolution,  if  indeed  such  very  igno- 
rant and  misguided  men  could  be  said  to  desi^  any  thing  at 
all.  It  is  scarcely  necessary  to  add,  that  the  usual  mode  of 
overturning  a  government  is  not  by  requesting  it  to  overturn 
itself.  Insignificant  and  despicable,  therefore,  as  this  meeting 
was,  it  might  be  fairly  held  to  be  of  a  seditious  nature,  and  the 
authorities  acted  lawfully,  whether  wisely  or  not,  in  su{^ess« 
ing  it.  But  we  own  our  inabiliiy  to  perceive  how  the  illegality 
of  the  assembly  was  heightened  by  the  unsigned  proclamation 
warning  all  good  citizens  against  being  present.  It  might  be 
very  benevolent  in  Lord  Melbourne,  or  any  other  anonymous 
placardist,  to  advise  the  public  to  stay  away^  but  we  do  not  see 
how  this  augm«:ited  the  guilt  of  those  who  attended*  As  l<Mr 
the  argument  of  Mr.  Lamb,  that  the  puMic  might  have  fdit  as- 
sured that  the  {proclamation  was  official,  though  it  bore  no  sig- 
nature, because  it  was  printed  by  the  king's  printer,  whose 
name  it  is  a  high  ofStnee  to  counterfeit,  we  cannot  sufficiently 
admm  its  subtlety.  Common  understandings  might  suppose 
that  if  a  London  populace  were  so  versed  in  the  law  of  copy- 
right as  to  draw  this  inference,  they  might  also  know  aiough 
about  Ae  law  of  sedition  to  stay  away  from  such  a  meeting 
mthout  warning.  They  went  however,  and  in  so  doing  com- 
mitted, we  fear,  a  ptmii^able  oflfence.  Nevertheless,  to  avoid 
pK^gkig  this,  we  will  consider  whether  a  verdict  of  meoi-* 
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slaughter  in  Culley's  case  would  have  been,  proper,  on  the  hy-. 
pothesis  that  the  meeting  was  illegal,  and  on  that  that  it  was 
legal  also. 

*^  Manslaughter, "  says  Hale,  ^^  is  the  unlaw&l  killing  of  another 
without  malice  either  express  or  implied."^     It  is  either  volun- . 
tary  or  involuntary,  but  with  the  latter  we  have  nothing  to  do 
here.    The  cases  of  manslaughter  where  not  accidental,  which, 
most  frequently  occur,  are  those  where  death  ensueth  on  a 
sudden  affray  and  in  heat  of  blood  upon  some  provocation  given 
or  conceived.     This  provocation  must,  in  a  case  of  stabbing  at . 
least,  amount  to  a  blow,  for  no  words  of  reproach,  no  actions  or 
gestures  without  an  assault  on  the  person  are  sufficient  to  free 
the  party  killing  from  the  guilt  of  murder,. where  he  maketh  use 
of  a  deadly  weapon,  but  it  is  otherwise  if  the  blow  or  weapon 
were  not  likely  to  occasion  death,  or  where  a  fight  with  equal 
arms  commences.^    There  is  a  case  in  the  books  strikingly 
illustrative  of  these  distinctions.     We  quote  it  in  the  words  of 
Mr.  Justice  Forster. 

"  There  being  an  affray  in  the  street,  one  Stedman,  a  foot 
soldier,  ran  hastily  towards  the  combatants — A  woman  seeing 
him  run  in  that  manner  cried  out  jou  will  not  murder  the  man 
will  you?     Stedman  replied,  what  is  that  to  you,  you  bitch? 
The  woman  thereupon  gave  him  a  box  on  the  ear,  and  Stedman . 
struck  her  on  the  breast  with  the  pummel  of  his  sword.     The 
woman  then  fled,  and  Stedman  pursuing  her  stabbed  her  in  the , 
back*     Holt  was  at  first  of. opinion  that  this  was  murder,  a 
single  box  on  the  ear  from  a  woman  not  being  a  sufficient  pro- 
vocation to  kill  in  this  manner,  after  he  had  given  her  a  blow 
in  return  for  the  box  on  the  ear.    And  it  was  proposed  to^have 
the  matter  found  special.     But  it  afterwards  appearing  in  the 
progress  of  the  trial,  that  the  woman  struck  the  soldier  in  the . 
face  with  an  iron  patten,  and  drew  a  great  deal  of  blood,  it  was 
held  clearly  to  be  no  more  than  manslaughter."^ 

An  extraordinary  provocation  then  being  necessary  to  reduce 
the  offence  of  slaying  to  manslaughter,  the  Spa-fields  jury 
could  not  properly  return  such  a  verdict,  supposing  that  the 
meeting  was.  illegal.  For  in  that  case,  the  policemen  were 
lawfiilly  engaged  in  endeavouring  to  disperse  the  mob,  and 
there  being  no  evidence  that  the  individual  Culley  used  unne-, 
cessary  violence  in  so  doing,  whatever  might  be  the  conduct 

»  1  Hale,  P.  C.  466.  «  Forst.  C.  C.  290.  »  ib.  292, 
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of  others,  he  could  not  by  any  possibility  be  inferred  a  partici- 
pator in  their  excesses,  because  he  was  associated  with  them 
in  effecting  a  lawful  purpose.  The  proof  of  great  provocation 
being  therefore  altogether  wanting,  the  slaying  must  primft 
facie  amount  to  murder.  Doubtless  had  the  perpetrator  of  the 
act  been  secured  and  brought  to  trial,  he  might  have  succeeded 
in  showing  that  Culley  in  person  first  violently  assaulted  him, 
and  the  jury  then  might  have  been  justified  in  finding  a  verdict 
of  manslaughter  on  the  evidence  produced  by  him,  but  none 
such  was  presented  to  the  minds  of  the  coroner's  jury. 

But  if  the  assembly  was  legal  the  case  stands  differently. 
The  act  of  dispersion  being  then  from  the  beginning  improper, 
and  also  proved  to  have  been  accompanied  by  excessive  fe- 
rocity and  violence,  a  conclusion  might  be  drawn  as  to  the 
probability  of  Cully's  participating  in  the  outrageous  mode  of 
executing,  as  well  as  in  the  execution  of  the  illegal  inter- 
ruption, and  a  coroner's  jury  might  by  possibility  have  been 
right  in  returning  a  verdict  of  manslaughter.  That  they 
would  have  been  right,.we  are  very  far  firom  affirming,  for  even 
then  it  would  have  been  a  very  strong  and  strange  assumption, 
and  seemingly  contrary  to  some  legal  principles,  thus  by 
implication  to  charge  Culley  with  the  most  outrageous  pro- 
ceedings of  his  fellows,  in  the  absence  of  all  direct  evidence 
agaunst  him.  Besides  it  ought  further  to  have  been  made, 
matter  of  grave  consideration,  how  far  the  circumstance  of  the 
slayer's  being  armed  with  a  deadly  weapon  was  important, 
as  indicating  an  evil  intention,  previously  conceived,  of  putting 
to  death  any  person  who  should  interfere  with  the  bearer's 
proceedings,  which  evil  intention  is  the  very  test  and  cha- 
racteristic of  the  crime  of  murder.  It  must  be  admitted,  how- 
ever,  that  the  fatal  instrument  might  have  been  brought  with 
the  design  of  using  it  in  the  event  of  a  deadly  attack  only  from 
persons  similarly  armed,  and  that  its  dreadfiil  misapplication 
arose  on  the  heat  of  the  moment.  On  the  whole  we  think 
it  may  be  granted,  that  the  Jury  might  have  returned  a  verdict 
of  manslaughter,  at  least,  without  breach  of  their  oaths  tO; 
decide  according  to  the  evidence,  although  the  imlawfiil  nature 
of  the  assembly,  the  absence  of  all  direct  testimony  concerning 
Culley,  and  the  description  of  weapon  employed,  might  all  tend 
to  make  a  different  verdict  the  right  one. 


90  Lam  ofs  UomMde.^ 

We  began  this  argument  by  showing  that  the  law  presomes 
every  slftying  of  a  human  l>eing  to  be  murder  unless  the 
contrary  iqppear  from,  the  circumstanoes*  It  is  therefore  un* 
necessary  here  to  enter  into  definitions  or  examples  of  that 
<H*iipe.  Sufficient  lor  our  present  purpose  is  the  f%ct,  that  all. 
homicide  not  justifiable  or  excusable,  or  of  the  lighter  .cast 
of  felony  termed  manslai^htar,  is  of  necessity  murder.  la 
analysing  the  former  three,  we  have  in  fitct  given  a  negative 
description  of  the  last,  and  shall  therefore  forbear  a  positive 
one,  as  needless  waste  of  words.  It  will  be  seen  that  we 
have  also  saved  some  time  and  trouble,  by  assuming  through- 
out that  all  the  testimony  adduced  at  the  late  inqti^st  to  prove 
the  general  misconduct  of  the  police  was  accurate^  notwith- 
standing the  manifest  inconsistency  and  &lsehood,  and  the 
intemperate  and  mali^^oant  spirit  with  which  many  parts  of  it 
were  given.  The  jury  had  however  the  misfortune  to  believe 
it,  and  are  rather  to  be  pitied  than  binned  on  that  account. 
By  taking,  the  larutfa  of  the  whole  for  granted,  the  question  has 
been  raised  in  the  most  favourable  mode  for  them. 

It  now  remains  to  consider  the  subsequent  proceedings  <^ 
the  Court  of  King's  Bench  in  relation  to  this  verdict,  which 
was  returned  on  Monday  May  20th,  and  was  to  the  followii^ 
effect.  ^^  We  find  a^  verdict  of  ^  justifiable  homicide*  on  these 
grounds,  that  no  riot  act  was  read,  nor  any  proclamation 
requiring  the  people  to  disperse,  that  the  govermn^it  did 
not  take  the  proper  {N:ecautiQns  to  prevent  the  people  from 
assembling,  and  that  the  conduct  of  the  police  was  ferocious, 
brutal,  and  unprovoked  by  the  peo^e.''  On  May  S9th  a 
certiorari  to  remove  it  into  the  Court  of  King's  Bench  was 
granted  on  modon  by  the  SolicitcH*  General,  and  on  May  30th 
it  was,  also  on  his  motion,  quashed. 

Some  difficulty  seemed  to  be  felt  both  on  the  part  of  the 
Court  and.  the  mover  on  this  occasion.  In  making  his  first 
application,  Sir  John  Campbell  is  reported  to  have  said,  tJiat 
he  believed  the  crown  was  virtute  officii  entitled  to  a  certiorari^ 
a  phrase  we  do  not  quite  understand,  but  that  he  had  tjiought  it 
better,  to  move  for  it  in  this  public  way.  The  Lord  Chief  Justice 
felt  a  difficulty  as  to  whom  the  ruk  should  be  served  upon^ 
the  coroner  not  being  charged  with  any  misconduct.  On  the 
subsequent  quashing  of  the  Inquest  the  Court  seaned  eakBX^ 
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raised  by  doubts,  as  to  the  extent  of  their  jurisdiction  for  questi- 
oning apparent  error  only,  or  further  the  merits  of  the  verdict^ 
although  they  must  be  taken  to  have  quashed  it  on  the  former 
ground  alone.  Perhaps  these  uncertainties,  and  the  lack 
of  precedents  to  produce  on  the  part  of  the  Solicitor  General, 
may  have -serred  to  confirm  some  persons  in  the  belief  that 
the  Court  of  King's  Bench  exceeded  its  powers  in  this  act. 
So  at  least  it  has  been  gravely  asserted  by  members  of  the 
House  of  Commons,  some  of  them  lawyers  too.  Mr.  Godson 
in  particular  said>  or  was  supposed  to  say,  that  as  a  lawyer 
he  did  not  hesitate  to  declare,  that  no  legal  power  could  quash 
a  verdict  of  this  nature.  There  are  nevertheless  abundant 
precedents  of  such  proceedings  in  the  books,  and  as  the  right 
has  been  so  seriously  questioned,  we  shall  take  leave  to  quote 
the  most  remarkable. 

1.  Barcley's  case,  g  Sid.  101,  A.  D.  1658.  The  inquisition 
finding  a  suicide  felo  de  se  was  quashed,  for  the  coroner's 
refusing  to  hear  witnesses  on  the  part  of  the  administrator, 
to  show  the  insanity  of  the  party,  or  as  the  old  law  French 
has  it.  Pur  ceo  que  le  Coroner  n'ad  allow  Counsel  pur 
Tadministrat  le  Court  ne  vole  suffer  I'lnquisition  destre  File. 

2.  Anon.  3  Salk.  101,  reported  as  Rex  v.  Parker>  2  Lev. 
140..g7Caj*.  II.  A  case  precisely  in  point.  The  inquisition 
found  that  W.  R.  felonic^  seipsum  in  rivum  misit  et  seipsum 
emergii,  et  sic  seipsum  murdravit.  Emergo  meaning  to  emerge 
only,  and  being  an  evident  blunder  for  immergo,  it  was  moved 
to  quash  the  finding,  on  the  ground  of  defect  on  the  face  of 
it,  as  the  conclusion  was  not  warranted  by  the  premises, 

3.  Rex  V.  Bond,  1  Str.  22.  A  motion  was  granted  to  stay 
the  filing  of  an  inquisition  taken  super  visum  corporis  dug  up 
after  five  years,  when  by  the  coroner's  advice  and  direction 
a  verdict  of  felo  de  se  was  found.  The  ground  of  complaint 
was  the  misconduct  of  the  coroner. 

4.  Rexv*  Aldenham,  2  Lev.  152.  27  Car.  II.  An  inqui- 
sition was  quashed  for  the  want  of  the  word  murdravit,  that  being 
held  essential  to  a  finding  intended  to  be  one  of  wilful  milder. 

5.  Anon.  12  Mod.  112.  8  W.  III.  An  inquisition  was 
quashed  on  motion,  the  ground  of  complaint  being  uncertainty, 
as  the  ver<Uct  commenced  by  stating  Nos  certe  credimus  that 
the  caude  t)f  death  was  so  and  bo,  instead  of  affirming  it 
absolutely. 
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6.  Rex  V.  Stukeley,  12  Mod.  493.  This  was  an  infonnation 
against  the  coroner,  for  his  misconduct  in  taking  some  of  the 
jury  off  the  inquisition,  after  they  had  been  sworn>  and  pro* 
ceedings  had  commenced,  and  substituting  others  in  their 
places.     The  Court  quashed  the  iiiiquisition. 

7.  Regina  v.  Clerk,  1  Salk.  377,  reported  also  7  Mod.  16, 
1  Ann.  An  inquisition  being  removed  into  the  Court  of  King's 
Bench  was  quashed,  because  the  nature  of  the  wound  was 
not  fully  set  forth,  nor  the  name  of  the  person  that  died  of  it 

8.  The  King  v.  Evett,  6  B.  and  C.  247.  The  inquisition 
omitted  to  state  the  place  where  the  death  happened,  or  where 
the  body  was  found;  the  names  of  the  jurors  were  not  inserted 
in  the  body  of  the  inquisition,  and  it  was  subscribed  by  them 
with  the  initials  only  of  their  Christian  names.  It  was  quash- 
ed for  these  defects. 

9.  The  King  v.  Deputy  Steward  and  Coroner  of  London, 
Appendix  to  Jarvis  on  Coroners,  p.  408.  The  inquisition 
having  been  removed  by  certiorari,  there  was  a  motion  to 
quash  it  on  the  ground  of  uncertainty.  This  was  the  melan- 
choly case  of  the  persons  killed  by  the  falling  of  the  Bruns- 
wick theatre,  and  the  object  of  the  application  was  to  escape 
the  payment  of  a  heavy  deodand  on  the  materials.  The 
uncertainty  alleged,  was  the  not  stating  distinctly  what  part 
of  the  materials  caused  the  death,  or  the  precise  value  of 
them.  The  objection  was  allowed,  and  the  inquisition 
quashed  accordingly. 

Here  are  surely  sufficient  examples  of  quashing  inquisitions, 
two  for  misconduct  of  the  coroner,  but  the  rest  for  defects 
on  the  face  of  them.  In  one  of  these  the  defect  stated,  was 
drawing  a  conclusion  not  warranted  by  the  premises.  And 
this  is  precisely  the  case  with  the  verdict  of  Spa-fields.  The 
omission  to  read  the  riot  act,  or  call  on  the  people  to  disperse ; 
the  neglect  to  take  precautions  to  prevent  the  meeting;  the 
ferocious  misconduct  of  the  police,  were  not  each  or  all  of 
them  ^premises  from  which  such  a  conclusion  as  ^^  justifiable 
homicide"  could  be  drawn.  The  Court  of  King's  Bench  had 
therefore  full  power,  and  did  right  to  quash  the  verdict  for  its 
patent  incorrectness.  Had  the  jury  contented  themselves 
with  their  strange  inference,  without  giving  any  reasons  for 
it,  the  question  had  been  very  different.    In  their  contest  with 
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the  coroner  to  place  those  reasons  on  record,  they  showed  at 
once  their  honesty  and  ignorance.  Had  they  in  accordance 
with  his  wishes  omitted  to  explain  their  motives,  the  Court 
above  must  have  let  their  verdict  stand,  or  assumed  to  itself 
the  somewhat  dangerous  right  of  retrying  the  question  on  its 
merits,  a  right  which  there  is  little  or  no  precedent  for,  and 
which  it  seems  more  constitutional  that  they  should  not  possess. 
But  as  the  matter  stands,  they  cannot  be  considered  as  having 
at  all  claimed  to  themselves  this  power,  and  have  done  no 
more  than  had  been  done  before  in  repeated  instances,  with- 
out the  propriety  of  the  act  being  questioned  or  impugned. 

It  is  remarkable  as  this  inquest  has  provoked  so  much  dis- 
cussion, that  so  little  has  been  said  by  any  party  as  to  the  ne« 
cessity  of  having  a  new  one.  Yet  it  is  not  absolutely  clear 
that  such  ought  not  to  take  place  as  matter  of  course.  Indeed 
there  is  some  authority  in  support  of  such  a  notion.  In  Rex 
&  Regina  v.  Bunney,  1  Salk.  190,  it  is  stated  that  ^Mf  a 
coroner's  inquisition  be  quashed,  he  must  take  a  new  one, 
super  visum  corporis,  for  when  an  inquisition  is  quashed,  'tis, 
as  if  no  inquisition  had  been  taken."  And  in  Regina  v.  Clerk 
above  quoted,  it  appears  that  after  the  body  had  lain  seven 
months,  the  coroner  took  it  up  again  and  had  another  inquisi- 
tion found.  Holt,  C.  J.  seems  in  some  degree  to  have  ad- 
mitted his  right  to  do  this  under  certain  circumstances,  for  he 
said  '^  The  body  might  be  dug  up  again,  but  not  at  such  a 
distance  of  time,  for  it  was  a  nuisance  and  might  infect  people. 
In  Barcley's  case  there  was  the  leave  of  the  court  for  that  pur- 
pose." At  last  it  was  agreed  to  traverse  this  second  inquisi- 
tion and  try  it  at  the  assizes.  The  better  opinion,  however, 
seems  to  be,  that  the  leave  or  direction  of  the  Court  of  King's 
Bench  is  requisite  for  the  holding  of  a  second  inquisition.  At 
least  there  are  many  precedents  for  the  court's  so  directing. 
This  new  investigation  may  be  before  the  justices  of  the  dis- 
trict instead  of  the  coroner,  as  in  Rex  v.  Aldenham  above 
quoted,  indeed  in  case  of  the  coroner's  misconduct  having 
vitiated  the  first  inquest,  it  has  always  been  so.  One  thing  is 
absolutely  indispensable,  that  the  second  inquisition,  like  the 
first,  should  be  super  visum  corporis,^  and  that  the  body  of 
course  should  not  be  so  far  decomposed  as  to  repder  the  cause 

1  Re2  V.  Stiikeley,  12  Mod.  493'. 
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of  death  "unasdertainable.  The  progreiiis  of  hatural  corruption 
must'  therefore  'render  flirther  inquiry  impossible^  unless  very 
speedily  insisted  on. 

Hawkins,  no  insignificant  authority,  has  made  a  difference 
with  regard  to  the  holding  of  the  new  inquisition  dependent 
on  the  cause  of  quashing  the  old  one*  He  sa)rs  that  "  where 
the  coroner's  inquisition  is  quashed  for  defect  of  form  only^  he 
may  and  ought  to  take  a  new  one."^  But  we  have  been  unable 
to  find  any  precedents  in  support  of  this  distinction. 

We  cannot  conclude  without  a  few  remarks  on  the  recent 
discussion  in  the  House  of  Commons.  We  can  fully  under- 
stand and  sympathize  with  the  sentiments  of  certain  honour- 
able gentlemen^  when  the  rights^  of  the  public  are  violated  by 
power,  or  their  persons  insulted  by  its  minions,. and  we  are 
not  surprised  that  those  who  believe  the  evidence  on  the  late 
inquest  should  evince  a  strong  feeling  of  indignation.  They 
are  quite  right  with  such  a  b^ief,  as  the  fiiendd  and  champions 
of  the  people,  to  call  the  attention  of  their  representatives  to 
the  matter^  and  to  express,  in  the  severest  language,  their  dis- 
gust at  the  police  who  perpetrated,  and  the  government  who 
sanctioned,  such  atrocities.  But  while  we  giye  them  every 
credit  for  sincerity  and  rectitude  of  purpose,  it  is  very  difiicult 
to  understand  how  any  degree  of  zeal  could  stimulate  persons 
not  utterly  blinded  by  party  spirit  to  such  assertions  as  have 
been  made  on  this  occasion.  To  hear  educated  men,  whose 
business  it  is  to  make  the  law,  and  many  of  them  to  assist  in 
its  administration,  gravely  asserting  that  the  Spa-fields  verdict 
was  in  accordance  with  that  law,  and  its  reversal  in  opposition 
to  it,  is  a  somewhat  heavy  tax  on  our  powers  of  endurance,  and 
has  some  tendency  to  excite  a  stronger  feeling  than  astonish*^ 
ment.  Having  looked  with  some  attention  through  the  speedi^s 
delivered  in  support  of  these  propositions,  we  are  unable  td 
extract  from  them  any  thing  lik^  an  arguinent,  though  there  is 
good- store  of  abuse  and  declamation.  One  remark,  attributed 
to  M^srs.  O'Connell  and  Godson,  might,  it  must  be  admitted^ 
under  other'circumstances,  have  b^en  material.  Those  gentle^' 
men  objected  that'  the  misconduct,  if  there  was  such^  was  on 
the  part  6f  the  coroner  and  not  the  jury,  inasmuch  as  the 
headii^  put  by  the  former  to  thcf  inquisition  that  ^'  Cully  was 

»  Hawk.  P.  C.  vol  ii.^.  9,  s.  63. 
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there  lit  tbe  peace  6f  God  and  the  King,  and  'slain  in  tlie  exe- 
cution of  his  duty,"  was  quite  inconsistent  with  the  .verdict  itseli^ 
and  must  haye  been  done  without  the  knowledge  of  the  jury. 
Had  the  Court  of  King  Bench  quashed  the  inquisition  on 
that  ground,  this  observiM;ion  would  have  been  highly  perti<- 
nent,  but  it  does  not  ^.ppear  that  their  attention  was  at  all 
dhrected  to  it:  on  the  contrary,  th^y  decided  entirely  on  the 
inconsistency  between  the  reasons  and  the  conclusions  of  the 
jwy. 

The  advocates  of  the  verdict,  if  they  showed  a  lack  of  know*- 
ledge  and  judgment^  displayed  abundant  animation  and  fervour, 
whilst  the  drfence  of  government  was,  as  its  defences  but  too 
often  are,  languid,  confused  and  inefficient.  Some  arguments 
were  brought  forward  surprising  even  for  the  House  of  Com- 
mons, where,  judging  frcnn  the  quantity  produced,  it  might  be 
supposed  that  there  existed  some  extraordinary  premium  upon 
ncmsense.  It  was  seriously  insisted  that  no  hardship  could 
possibly  attach*  to  the  quashing  of  this  verdict,  as  it  was  a  thing 
of  every-day  occurrence  for  a  superior  tribunal  to  overrule  the 
decisions  of  the  courts  at  Westminster,  and  those  in  turn  of 
juries  and  magistrates.  Now  if  there  be  in  English  law  a  prin- 
ciple more  established  than  that  which  subjects  the  decisions 
of  juries  at  Nisi  Prius  to  the  revision  of  the  courts  in  bank,  it 
is  the  principle  which  forbids  such  interference  in  all  criminal 
cases.  Those  who  can  perceive  any  analogy  between  the  re- 
versal of  a  civil  verdict,  founded  as  that  is  almost  always  upon 
mistakes  in  law,  and  the  reversal  of  a  criminal  verdict,  which 
is  &>  finding  of  facts  alone,  might  as  well  go  on  to  contend  thai 
the  jury  who  try  an  action  of  assumpsit  would  have  no  right  to 
complain  of  being  forbidden  to  assess  the  damages,  because 
the  jury,  M[ho  try  a  case  of  murder,  are  forbidden  to  ordain  the 
punishment.  It  is  not  by  such  argiunents  that  the  late  proceeds 
ing  in  the  King's:  Bench  is  to  be  defended,  but  simply  by  the 
fact,  that  as  the  supritoe  court  of  criminal  justice  it  is  bound  to 
take  cognizance,  not  of  the  opinions  formed  upon  evidence  by 
inferior  tribunals,  for  that  would  be  to  interfere  with  a  most 
important  bulwark  of .  English  liberty,  but  with  their .  miscon- 
duct in  discharge  of  their  duty,  or  with  their  blunders  in  the 
manner  of  discharging  it,  which  latter  was. the  case  of*- the 
Spa-fields  jury. 
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We  have  endeavoured  throughout  to  discuss  this  question 
fairly.  Without  political  bias  or  purpose^  it  is  no  part  of  our 
business  to  contend  that  the  police  did  not  act  with  unpro- 
voked brutality,  or  that  the  jury  and  their  vindicators  were 
not  in  intention  honest.  We  affirm  only  that  the  verdict  of 
Justifiable  Homicide  was  beyond  all  doubt  contrary  to  law, 
and  the  Court  of  King's  Bench  beyond  all  doubt  empowered 
to  quash  it.  But  we  must  add,  that  it  is  much  to  be  regretted 
that  the  jury  were  not  better  instructed -by  the  coroner  as  to 
the  principles  of  the  law  respecting  homicide,  and  that  their 
defenders  in  the  House  of  Commons,  who  cannot  plead  equal 
want  of  knowledge,  should  have  spoken  of  their  errors  in  lan- 
guage of  justification  instead  of  palliation  and  excuse.  Such 
is  not  the  way  to  serve  the  cause  of  truth  or  liberty.  If  the 
law  be  bad,  which  we  do  not  for  a  moment  admit,  let  it  be 
altered  with  all  speed,  but  while  it  endures,  let  not  those  who 
violate  or  mistake  it,  be  taught  to  fancy  themselves  the  martyrs 
of  persecution  instead  of  the  victims  of  their  own  ignorance. 

S. 


ART.  IV.— ON  THE  VESTING  OF  ESTATES. 


We  beg  to  refer  our  readers  to  an  article  on  this  subject  in 
our  fourth  volume,  p.  61.  We  here  propose  to  review  the  prin- 
ciple of  the  cases  there  collected  and  stated,  and  to  lay  down 
some  general  rules  which  the  practitioner  may  safely  and  con* 
veniently  carry  about  with  him*  If  land  be  devised  to  A.  for 
a  chattel  interest,  as  during  the  minority  of  B.  or  till  B.  attains 
twenty-one,  for  the  benefit  of  B.  or  for  a  stranger,  and  when 
£•  attains  twenty-one,  i.  e.  when  the  chattel  interest  deter- 
mines, then  to  B.  in  fee,  the  remainder  vests  absolutely  in  B. 
on  the  death  of  testator;  ^  and  in  case  of  his,  B.'s  death,  after 

>  BorastoD*8  case,  3  Rep.  19.  Manfield  v.  Dugard,  1  Eq.  Ca.  Ab.  195.  S.  C. 
Gilb.  Eq.  Rep.  36.  Taylor  v.  Biddall,  2  Mod.  289.  Denn  v.  Satterthwaite,  1 
W.  Bl.  519.  Goodright  v.  Parker,  1  Mau.  &  Sel.  692.  Stanley  v.  Stanley,  16  Ves. 
506.  Warier  v.  Hutchinson,  5  Moore,  143.  S.  C.  ^  Brod.  &  Bing.  249 ;  and  1 
Barn.  &  Cres.  721 .    Doe  v.  Lea,  3  T.  R.  41. 
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the  testator,  and  before  tweiity-on^;  the  lands  descend  to 'his 
heir  at  law.  * 

And  the  result .  is  the  same  if  the  remainder  after  the  chat- 
tel interest  be  given  to  two  or  more  as  tenants  in  common, 
instead  of  one  person.  -  And  on  the  death  of  any  such  tenant 
in  common  during  the  lifetime  of  testator  his  share  lapses  to 
the  testator's  heir;^  and  on  the  death  of  any  such  tenant  in 
.common  after  the  testator,  but  during  the  existence  of  the 
•chattel  interest,  his  estate  descends  to  his  heir  at  law.  ^ 

All  the  oases  just  cited  may  be  explained  and  justified  by  aa 
observaticm  of  Sir  Edward  Coke's  in  Boraston's  case,  the  pa- 
rent of  the  class,  that  in  them  the  adverbs  when  and  then  refer 
to  a  thing  which  must  of  necessity  happen,  i  e.  the  determina- 
tion of  the  previous  chattel  interest,  and  that  they  only  demon- 
strate the  time  when  the  remainder  shall  vest  in  possession, 
,and  do  not  prevent  its  vesting  on  the  death  of  testator. 

We  now  enunciate  a  proposition  which  depends  upon  rea- 
soning  very  different  from  that  which  supports  the  cases  Just 
cited.  If  land  be  devised  to  A.  for  life,  and  after  his  decease 
to  B.  in  fee  if  he  shall  attain  the  age  of  twenty-one  years,  and 
in  case  he  should  die  under  that  age,  then  over,^  or,  if  after  A.'s 
life  estate  the  devise  is  to  his  children  as  tenants  in  common 
Mt  or  wlten  and  as  they  shall  respectively  attain  the  age  of 
.twenty-one  years,  and  in  case  A.  should  die  without  children, 
or  such  children  should  die  under  twenty-one,  then  over,^  the 
remainder,  on  either  supposition,  vests  on  the  death  of  testa- 
.tor,  subject,  of  course,  to  the  executory  devise  over. 

Now  upon  what  ground  did  the  Court  in  Bromfield  v.  Crow- 
.der,  upon  which  case  the  subsequent  ones  professedly  depend, 

'  Manfield  v.  Dugard,  Denn  v.  Satterthwaite,  Goodright  v.  Parker,  Taylor  v. 
'  Biddall,  Doe  v.  Lea,  supra. 

'  Goodtitle  v.  Whitby,  1  Burr.  228.  Doe  v.  Underdown,  WiUes,293,  301.   Ed- 
wards V.  Symonds,  6  Taunt.  213. 
3  Doe  V.  Underdown,  supra. 

*  Willes,  301.  Edwards  v.  Symonds,  supra.    In  this  case  it  was  given  to  the  sur- 
vivoiB  and  survivor,  but  the  survivorship  was  referred  to  the  testator's  death. 

*  Bromfield  v.  Crowder,  1  N.  R.  313,  confirmed  by  the  Master  of  the  Rolb,  then 
.by  the  Lord  Chancellor,  and  afterwards  by  the  House  of  Lords,  see  5  Dow,  O.  S* 

215. 

«  Doe  v.  Lowell,  1  Man.  &  Sel.  327,  affirmed  Dom.  Proc.  6  Dow,  O.  S.  202. 
'  Farmer  v.  Francis,  2  Bing.  151.    S.  C.  2  Sim.  &  St.  505.    Machin  v.  Reynolds, 
3  Brod.  &  Bing,  131.    S.  C.  6  Moore,  455. 

VOL,  X.  H 


08  On  the  Vesting  o/Estaiei. 

hold  that  &  remainder  after,  a  lifb  estate  was  a  vested  ^tate, 
though  limited  if  the  remainder-man  attain  twenty-one?  We 
finA  no  reason  given  except  by  Sir  James  Mansfield,  C.  J. 
In  the  case  before  him,  Bromfield  v.  Crowder,  the  tenant  for 
life  died,  leaving  the  remainder-man  B.  an  infant,  and  conse^ 
quently  if  B.'s  estate  had  been  held  to  be  a  contingent  remain^ 
der  dependent  on  his  attaining  twenty-one,  it  would  have  failed 
altogether.  The  Chief  Justice  said,  "  thiis  is  an  immediate 
devise  to  B;  to  take  place  on  the  death  of  the  tenant  for  life.** 
**'If  so,"  arguing  on  this  assumption,  he  continued,  "  we  must 
either  break  in  upon  the  terms  of  the  will,  or  give  them  eflect. 
In  the  latter  case,  there  is  an  end  of  all  argument  about  the 
Word  *  if.*  **  The  learned  judge  thus  disposed  of  the  trouble- 
some if;  "  it  cannot  stand  consistently  with  the  intention  Of 
the  testator,**  which,  as  he  observed,  is  the  guide  in  the  con- 
struction of  wills.  In  conclusion,  he  said,  "  no  doubt  the 
general  meaning  of  the  word  *  If*  implies  a  condition  prece- 
dent unless  it  be  controlled  by  other  words ;  but  in  this  case, 
there  i$  a  variance  between  the  expression  and  the  meaning/* 

The  result  of  this  reasoning,  and  it  is  the  only  reasoning  we 
can  find  in  any  of  the  lastly  cited  cases  in  support  of  their 
proposition,  seems  to  be,  that  the  conditional  words  (/*,  when, 
&c.  shall  not  make  a  devise  contingent  unless  the  contingency 
appears  to  have  been  contemplated  by  the  testator.  It  must 
be  admitted,  that  rejecting  the  "  expression,**  and  adopting  the 
*'  meaning,**  of  the  testator  as  the  ground  of  decision  is  rather 
a  dangerous  expedienti  and  cases  decided  on  such  a  ground 
cannot  serve  as  precedents  unless  we  have  before  us  almost  the 
same  wills  as  those  decided  upon.  The  present  Master  of  the 
Rolls,  Sir  J.  Leach,  in  arguing  in  the  House  of  Lords  aga^lst 
the  decision  in  Bromfield  v.  Crowder,  saw  the  matter  in  the 
same  Ught;  -*'  the  Court  below/'  he  said,  ^'  decided  on  conjec- 
ture and  made  a  wiser  will ;  but  courts  of  justice  cannot  pro- 
perly make  wills  for  the  parties."  ^ 

So,  if  the  devise  be  immediatei  without  any  preceding  life 
estate  ,*  as  if  land  be  devised  to  J.  M.  when  he  attains  twenty- 
one  years,  to  hold  to  him,  his  heirs  and  assigns  for  ever :  but 
in  case  he  should  die  under  twenty-one,  then  over.  Here  it 
was  contended  that  the  estate  of  J.  M.  was  contingent,  but  the 

>  6  Dow,  O.  S.  209. 
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Court  of  King's  Bench  thought  themsdvBS  bound  y>y  ike  pre^ 
ceding  authorities,  and  decided  that  it  vested  on  the  death  of 
testatori  though  J*  M.  was  then  under  tw6nty-one*^  This  deci-< 
aion  confinns  the  view  we  have  taken  of  the  {principle  ot  the 
above  cited  cases,  that  a  devise  will  not  be  deemed  contingent 
merely  because  the  testator  qualifies  it  with  some  conditimil 
eifcpressions  delating  to  the  attainment  of  a  certain  age  by  thto 
devisee* 

We  may  observe,  that  Mr.  Jarman,  in  his  edition  of  PowelFs 
Devises,  accounts  for  these  decisions  we  have  Jiist  stated  by 
their  being  followed  by  k  limitation  over  in  case  of  thi^  death 
of  the  devisee  under  die  age  mentioned,'  but  we  cannot  find 
that  this  reason  has  been  used  by  any  of  the  judges,  and  we 
confess  we  cannot  see  its  force  \  to  use  the  words  of  Sir  Wil-< 
liam  Grant,  when  this  argument  was  applied  to  show  that  the 
devise  was  contingent^  "  it  is  sufficient  to  say^  that  the  event 
upon  which  an  estate  is  given  over  cannot  determine  what  it 
the  event  upon  which  it  is  to  vest**  ^ 

In  Doe  V.  Nowell  the  devise  was  to  J.  R.  for  life,  and  after 
his  decease  '^  to  and  among  his  children  equally  at  the  age  of 
twenty*one  and  their  heirs  as  tenants  in  common,  but  if  only 
one  child  shall  live  to  attain  that  age,  to  him  or  her  and 
his  or  her  heirs  at  his  or  her  age  of  twenty-one  years  ;**  and 
in  case  J.  R.  should  die  without  children,  or  such  children 
should  die  before  twenty-one,  then  testator  devised  the  pro* 
perty  over*  J.  R.  had  four  children,  who  all  survived  him, 
and  we  have  seen  that  they  were  held  to  take  vested  estates 
on  their  birth,  and  this  on  the  authority  of  Bromfield  v. 
Crowder^  because  it  could  not  be  the  intention  of  the  testator 
that  if  Ji  R.  died  leaving  all  or  any  of  his  children  under 
twenty«onei  that  their  estates  should  fail.  This  decision  seems 
at  first  sight  to  strike  '*  at  the  age  of  twenty-one,'*  out  of  the 
devise ;  but  circumstances  may  be  supposed  when  these  words 
would  have  efiect.  For  instance,  if  J.  R.  had  died  leaving  all 
his  children  him  surviving,  but  two  or  more  of  them  under 
twenty-4)ne,  and  then  one  of  the  minors  died,  to  whom  would 
his  share  go  ?  Of  course,  if  the  shares  of  the  children  vested 
in  them  on  their  birth  or  at  the  death  of  testator  for  all  pur- 

\  Doe  V.  Mom,  14  Uti,  601.  '  Vol.  ii.  p*  231.  9  le  Ves.  p.  506. 
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poses,  the  share  of  the  deceased  minor  would  descend  to.his  heir 
^t  lawy  and  thus  the  eldest  surviving  son  would  take  two  shares 
instead  of  oije.  But  would  not  this  be  contrary  to  the  ex- 
pressed intention  of  the  testator,  that  the  children  who  attained 
twenty-one  should  take  equally?  And  further,  suppose. the 
eldest  son  of  J,  R.  had  died  under  twenty-one,  leaving  issue,  and 
then  another  child  of  J..R.  had  died  under  twenty-one,  with- 
out issue,  the  share  of  such  child  would  descend  to  the  issue 
of  the  eldest  son,  but  what  if  a  third  child  should  die  under 
twenty-one  without  issue,  leaving  only  one  child  of  J.  R.  to 
attain  twenty-one,  would  not  such  only  surviving  child  he  en- 
titled, under  the. express  words  of  the  will  to  all  the  premises, 
and.so  it  would  be  necessary  that  the  shares  which  had  pre- 
viously descended  to  the  issue  of  the  eldest  son  should  be 
devested  and  revert.  Thus,  if  one  child  only  attained  twenty- 
one,  he  would  take  the  whole,  but  if  two  attained  that  age, 
each  might  only  take  one  fourth  of  the  premises.  But  this  is 
plainly  against  the  intention  of  the  testator,  who  wished  to 
benefit  all  his  children  who  attained  twenty-one  .equally,  and 
did. not  regard  the  issue  of  those  who  might  die  under  twenty- 
one;  for  he  expressly, says,  if  three  of  the  children  of  J.  R. 
die  under  twenty-one,  the  surviyors  shall  take  ,all.  To  make, 
then,  the  decision  that  the  children  took  vested  estates  on  their 
birth  consistent  with  the  expressed  intention  of  the  testator, 
we  must  hold  further,  that  the  shares  of  the  children  were 
subject  to  be  devested  on  their  deaths  under  twenty-one  in 
favour  of  the  survivors  equally,  and  thus  the  insertion  of  the 
condition  of  attaining  that  age  appears  useful.  We  are  not 
aware  of  any  decision  on  this  point,  but  the  opinion  we  have 
expressed  seems  to  have  been  that  of  Sir  Samuel  Romilly.^ 

We  shall  only  observe,  in  conclusion,  that  if  the  age  of  a 
devisee  or  any  other  circumstance  be  part  of  the  expression  by 
which  he  is  described  and  with  which  he  must  be  identified, 
he  can  take  no  estate  till  such  age  or  circumstance  be  fulfilled. 
Thus  a  testator  directed  that  "  the  son  of  his  daughter  who 
should  first  attain  the  age  of  twenty-one  years,  should,  on 
attaining  such  age,  change  his  name  for  that  of  Elwes,  and  he 
then  devised  '^  to  the  said  son  (i.  e.  the  son  who  should  first 
attain,  &c.)  of  his  daughter,  on  his  attaining  the  age  of  twenty- 

?  See  bis  argument  in  Doe  v.  Nowell,  5  Dow,  O.  S.  220. 
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one  years,  and  changing  his  name  to  Elwes,  all  his  freehold 
lands  and  hereditaments,  to  hold  to  him,  his  heirs,  and  assigns 
for  ever."  The  House  of  Lords,  reversing  the  certificate  of 
the  Court  of  King's  Bench  confirmed  by  Vice-Chancellor 
Leach,  decided  that  no  son  of  the  daughter  could  take  a  vested 
estate  till  he  attained  twenty*one  and  assumed  the  name  of 
Elwes.^ 

We  will  add  to  the  foregoing  observations  an  opinion  lately 
^ven  by  a  conveyancer,  which  embraces  many  of  the  points  to 
which  we  have  adverted,  and  it  may. be  usefiil  as  an  example* 
A  testator  seised  of  two  estates,  which  we  will  denoioinate  X 
and  Y,  made  his  will,  the  substance  of  which  is  shown  in  the 
opinion  we  transcribe. 

1st.  As  to  the  premises  marked  X. 

These,  together  with  those  marked  Y,  are  devised  unto 
and  to  the  use  of  trustees  in  fee  in  trust  for  testator's  wife, 
Jane  Morpeth,  for  life,  and  after  her  decease  for  Robert  Mor^ 
peth  (testator's  eldest  son  and  heir)  for  life,  and  after  his 
decease  for  ^  all  and  every  child  and  children  of  his  said  son 
Robert  Morpeth,  in  equal  shares,  their  respective  heirs  and 
assigns,  as  and  when  they  should  attain  the  age  of  twenty-one 
years,'*  with  a  devise  over  in  case  of  the  death  of  all  such  chil- 
dren under  twenty-one.  Robert  Morpeth  having  survived 
Jane  Morpeth,  his  mother,  is  dead,  having  had  seven  children, 
all  living  at  the  death  of  testator  or  born  subsequently,  two  of 
these  children  are  since  dead  under  twenty-one,  and  two  arie 
still  minors.  Upon  these  facts,  I  am  of  opinion,  that  the  seven 
children  of  Robert  Morpeth  took  vested  estates  or  interests  in 
the  premises  marked  X,  as  tenants  in  common  in  fee  upon  the 
death  of  testator,  or  upon  their  births  after  his  death;  this  I 
think'  is  clear,  as  well  on  the  authority  of  Doe  v.'Nowell,  1 
Maule  &  Sel.  327,  affirmed  in  the  House  of  Lords  by  Lord 
Eldon,  and  Farmer  v.  Francis,  2  Bing.  151,  confirmed  by 
Leach,  V.  C,  2  Sim.  &  St.  505,  as  on  the  ground,  that  it  was 
not  contemplated  or  intended  by  the  testator  that  there  should 
be  any  interval  between  the  determination  of  the  life  estates 
and  the  estates  given  to  the  children.  But  two  of  the  daugh- 
ters of  Robert  Morpeth  having  died  since  the  testator  under 

/  Daffield  v.  Duffield,  1  Dow,  N.  S.  268.    S.C.  3  Barb.  &  C.  705;   1  Sim.  k 
St.  239. ' 
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age,  the  further  question  arises  whether  the  shares  descend  to 
their  eldest  lurother  as  their  heir  at  law,  or  whether  such 
shares  were  detested  and  devolved  upon  the  surviving  chil« 
dren  as  tenants  in  common ;  and,  I  think>  but  for  this  I  can 
find  no  express  authority^  that  the  latter  is  the  better  conclu- 
sion. It  was  clearly  the  intention  of  the  testator  that  all  the 
children  of  Robert  Morpeth  who  attained  twenty-one  should 
take  equal  shares,  and  I  think  the  words  of  the  will  are  quite 
sufficient  to  d!ectuate  this.  It  is  true,  that  in  case  these 
daughters  or  either  of  them  had  died  under  twenty-^ne  leaving 
issue,  ihis  construction  would  have  deprived  the  issue  of  their 
parents'  share,  hut  it  is  sufficient  to  say,  that  the  testator  either 
did  not  regard  or  forgot  to  provide  for  such  a  case,  for  if  all 
the  children  had  died  under  twenty-one,  though  all  or  same  of 
them  had  Ih^  issue^  it  is  clear  the  devise  over  '^uld  have 
taken  effect  Upon  the  whole,  then,  I  am  of  opinion,  that 
George  Elder  and  Frances  his  wife,  formerly  Frances  Morpeth, 
one  of  the  daughters  of  Robert  Morpeth,  and  who  hath  a^ 
tained  twenty<-one,  are  in  right  of  the  said  Frances  ^ititled  to 
one  undivided  fifth  part  of  the  premises  marked  X,  for  an 
estate  of  inheritance  in. fee-simple  in  possession,  and  may  by 
the  death  of  the  two  minors  or  either  of  them  under  age,  be- 
come entitled  to  a  further  share. 

<'  Next  as  to  the  premises  marked  Y. 

'^  These,  after  the  death  of  testator's  wife  and  of  his  daugh- 
ter Jane  without  children,  (who  died  in  his,  testator's  lifetime, 
unmarried,)  are  devised  in  trust  for  all  and  every  the  child  and 
children  of  teatator^s  sons  Robert  and  John  Morpeth,  tibeir 
respective  heirs  and  assigns,  as  and  when  they  should  attain 
the  age  of  twenty^one  years,  in  equal  shares  as  tenants  in 
common,  but  there  is  no  further  limitation  except  the  residuary 
devbe  of  real  and  personal  estate  upon  an  absolute  trust  to  sell 
to  pay  debts,  and  to  divide  the  residue  between  testator's  Ihree 
children.  John  Morpeth,  it  appears,  is  dead,  having  had  five 
diilden,  all  living,  I  assume,  at  the  death  of  testator,  or  born 
subsequently  before  the  death  of  testator's  widow,  or  before  the 
eldest  child  of  Robert  Morpeth  attained  twenty-one  years^ 
whichever  of  those  events  last  happened :  two  of  these  iSve 
children  are  since  dead  under  twenty-oue,  and  the  oth^r  three 
are  living  but  all  minors.    Thus  there  have  been  in  all  tmlfc 
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children  of  Robert  and  John  Morpeth,  and  I  am  of  opuiion, 
for  the  reasons  stated  above,  that  these  children,  on  the  death 
of  testator,  or  their  respective  births,  took  vested  estates  oit 
interests  in  the  premises  marked  Y,  as  tenants  in  common  in 
fee,  8ubje(^  to  be  devested  on  their  dying  under  twenty-one, 
and,  as  four  of  these  twelve  children  are  dead  under  twenty- 
one,  Geoi^e  Elder  and  Frances  his  vidfe,  in  her  right,  are 
entitled  to  one  eighth  share  of  these  premises  for  an  estate  of 
inheritance  in  fee^imple  in  possession,  and  may  by  the  death 
of  the  five  minors,  or  any  of  them  under  twenty-one,  become 
entitled  to  a  forther  share. 

As  I  think  the  trustees  take  the  legal  estate  in  fee  under  the 
will,  they  are  entitled  to  receive  the  rents  in  trust  for  the  chiU 
dien  of  Robert  and  John  Morpeth;  and  each  of  the  five  chit 
dren  of  Robert  Morpeth  is  entitled  to  an  equal  fifth  part  of  the 
rents  of  the  premises  marked  X;  and  on  the  death  of  the  tes- 
tator's widow,  the  children  for  the  time  being  of  Robert  and 
John  Morpeth  become  entitied  to  the  rents  of  the  premises 
nuoked  Y,  in  equal  shares. 

W. 
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A  VERY  important  and  highly  beneficial  statute,  relative  to 
prescription  and  eustom,  has  recently  come  into  force ;  but  it 
does  not  a^>ear  to  have  attracted  that  attentive  consideration, 
which  the  nature  of  its  provisions  demands.  Our  present 
object  is  shortly,  and  in  a  familiar  manner,  to  point  out  the 
defects  which  this  enactment  was  meant  to  remedy,  and  the 
way  in  which  the  legislature  has  proposed  to  obviate  those 
defects;,  adverting,  at  the  same  time,  to  some  matters  of  prac- 
tical interest,  collateral  to  the  mcun  subject  and  nearly  affect- 
ing it. 

Prescription  is  one  means  by  which  property  may  be 
aequired,  and  signifies  immemorial  or  long  exercise  of  any 
lights  of  property.  Such,  at  least,  is  the  general  signification 
of  this  term;  but  its  technical  meaning  in  the  English  law  i^ 
much  more  narrow,  being  restricted  both  as  regards  the  kind 
qf  property^  in  retfpeot  ef  which  a  elalm  is  set  up,  and  the! 
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nature  of  the  claim  itself.    Thus,  incorporeul  hereditaments 
only  can  be  claimed  by  prescription;  that  is  to  say,  rights  to 
be  exercised  through  or  over  the  soil,  but  implying  not  the 
ownership  of  the  soil  itself.     Such  are  rights  of  way,  or  to 
the  flow  of  watery  over  my  neighbour's  park,  or  to  have  the 
spouts  of  my  roof  projecting  over  his  land,  or  emptying  them- 
selves into  his  gutters.    To  corporeal  hereditaments^  such  as 
mansions  or  fields,  the  law  does  not,  in  terms,  recognize. any 
right  derived  from  long  enjoyment;  although  the  statutes  of 
UmitcUionSi  barring  any  complaint  of  usurpation  after  certain 
periods,  indirectly  establish  such  a  right.     For  what  matters 
it  to  a  man  in  possession  of  estates,  whether  the  law  declares 
affirmatively  his  right,  or  only  silences  all  who. would  impeach 
it?     Bui  further,  it  is  not  the  immemorial  or  long  enjoyment 
of  every  kind  of  right  to  incorporeal  hereditaments,  that  the 
English  law  denominaes  prescription;  but  the  right  must  have 
been  exercised  in  respect  of,  or  as  incident  to,  the  persons  of 
the  possessors,  being  proprietors  of  other  hereditaments,  as 
by  A.  B.  and  his  ancestors,  or  predecessors,  owners  of  Black- 
acre.     Custom  differs  from  prescription,  but  as  respects,  the 
nature  of  the  claim;  which  must  be  of  a  right  as  incident  to 
the  claimant,  not  in  his  personal  and  proprietary,  but  in  his 
local  or  inhabitative,  character.    Thus  the  fitting  instance  of  a 
claim  by  custom,  given  by   Mr.  Justice  Blackstone  in  his 
Commentaries,  is  a  claim  to  dance  on  a  certain  close,  as  being 
the  right  of  the  inhabitants  of  the  parish  of  Dale.^ 

Prescription  and  custom,  it  has  been  seen,  are  (or  more 
correctly  were)  each  of  them  an  immemorial  exercise  of  cer- 
tain rights;  and  the  question  therefore  arises,  what,  in  the 
English  law,  is  meant  by  immemorial?  The  word  '^  immemo- 
rial," and  the  phrase  ''  time  whereof  the  memory  of  man  run- 
neth not  to  the  contrary,"  are  in  law  synonymous:  but  yet  the 
period  of  prescription,  or  legal  memory,  was  long  ago  fixed; 
and  it  did  not  follow,  that  because  the  commencement  of  a 
man's  usurpation  could  be  shown,  and  so  be  brought  within 
memory,  therefore  his  claim  by  prescription  or  custom  should 
be  defeated.  Time  immemorial  meant  from  the  reign  of 
Richard  I. ;  a  sufficiently  long  period  of  more  than  six  centu- 
ries.   For  the  purpose  of  defeating  a  claim  by  prescription  or 

^  See  3  Bl.  Comm.  363|  264*  > 
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custom  made  out  prima  facie,  by  evidence  of  the  beginning 
of  the  enjoyment,  a  man  must  therefore  have  shown  such  be- 
ginning to  have  been,  at  some  time  since  that  very  remote  era; 
and  if  he  had  done  so,  his  resistance  would  have  been  success- 
ful. A  prima  facie  case  of  immemorial  enjoyment  was  made 
out  by  proof,  that  the  party  claiming,  or  those  from  or  under 
whom  he  claimed,  or  being  in  like  circumstances  as  himself, 
had,  without  interruption,  exercised  the  right  in  dispute  for 
twenty  years;  and  after  such  proof  given,  it  lay  upon  the 
opposite  party  to  rebut  the  presumption  so  raised. 

It  would  doubtless  have  been  highly  inconvenient,  Jf  our- 
municipal  law  had  adopted  the  ethical  maxim,  that  no  right 
can  be  founded  on  an  injury;  and  if  enjoyment  from  the  re- 
motest periods  had  been  held  to  confer  no  title,  provided  it 
could  be  proved  to  have  begun  in  usurpation.     This  inconve- 
^  nience  results  from  the  very  nature  of  things,  in  which  human 
testimony^  and  even  documentary  evidence,  are  so  precarious 
and  decaying,  that  the  investigation  of  facts,  after  a  compara- 
tively short  period,  tends  rather  to  an  accidental  than  to  a 
certain,  or  well  founded,  conclusion.     The  quieting  of  suits, 
the  relief  of  the  holders  of  property  from  eternal  apprehen- 
sions, and  the  discouragement  of  visionary  crusades  against 
existing  arrangements,  as  they  have  recommended  and  brought 
about  our  various  statutes  of  limitations,,  so  must,  at  all  times, 
have  urged  the  propriety  of  rendering  prescriptions  and  cus- 
toms, in  process  of  years,  indefeasible.     At  the  same  time, 
nothing  could  well  have  been  more  absurd,  than  to  fix  the 
time  of  legal  memory  at  any  given  epoch ;  for,  allowing  the 
era  to  be  just  and  proper  when  first  adopted,  the  very. suppo- 
sition implies,  that  immediately  afterwards  it  becomes  unjust 
and  improper,  and  grows  more  and  more  so  each  succeeding 
day.     In  fact,  through  the  adoption  of  such  a  rule,  it  happens 
in  course  of  time,  that  titles  would  have  been  about  as  secure, 
akhough  no  prescriptive  rights  had  been  acknowledged.     For 
of  what  advantage  can  it  be  to  the  claimant  of  an  easement, 
that  his  adversary  ^  is  forbidden  to  carry  his  evidence  fiirther 
back  than  650  y^ars  ago?    As  well,  for  all  practical  purposes, 
might  he  be  restricted  to  the  Janding  of  Julius  Caesar  in  Bri- 
tain, or  the  peopling  of  the  island.    And  yet,  until  the  2%  & 
3.  Wm.  4.  c.  ?!•  came  into  operation,  the  period  of  prescrip- 
tion continued  to  be  from  the  reign  of  Richard  I. 
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The  evil  that  might  have  been  apiH*ehended  from  the  pxe- 
valenee  of  such  a  rule  had,  indeed,  been  considerably  miti- 
gated by  an  exercise  of  that  sort  of  ingenuityi  unhappily  too 
characteristic  of  our  lawyers  of  a  former  school,  which  delights 
tortuously  to  e?|ide  the  force  of  a  bad  law,  but  &il8  to  suggest 
the  more  umple  and  easy  expedient  of  promoting  its  repeal. 
The  method  of  evasion  was  this — ^Afler  an  incorporeal  here- 
ditament had  been  enjoyed  twenty  years,  the  law  sanctioned 
the  presumption,  that  a  grant  of  the  right  claimed  had  been 
made,  and  that  the  deed  or  evidence  of  that  grant  (for  a  grant 
of  such  property  must  have  been  by  deed)  had  been  destroyed 
by  accident  This  was  called  presumption  of  a  non^xisting 
grant :  and  it  was  the  practice  to  add  to  the  plea  of  right  by 
prescription,  one  of  enjoyment  under  such  a  grant,  showing 
the  date  of  the  supposed  instrument,  the  parties'  names,  and 
other  essential  particulars,  with  as  much  form  as  though  the 
deed  had  been  produced  to  the  Court.^  This  iact  of  a  twenty- 
years'  enjoyment,  it  is  to  be  observed,  was  not  conclusive  in 
law,  but  only  authorized  the  judge  to  submit  to  a  jury  the 
question  of  grant  or  no  grant;  and  that  question  it  was  their 
province,  under  judicial  direction,  to  decide.^  It  is  clear, 
therefore,  that  this  admitted  doctrine  of  presumption  did  not 
wholly  shift  the  period  of  prescription,  from  the  twelfth  cen- 
tury to  twenty  years  before  the  bringing  c£  the  action.  Still 
its  operation  was  highly  beneficial.  Thus  a  plea  of  non- 
existing  grant  would  not  necessarily  have  been  defeated,  as  a 
plea  of  prescription  must  have  been,  by  mere  proof,  that  at 
some  period  more  than  twenty  years  agOj  the  claimant  either 
had  not,  or  could  not  have,  enjoyed  the  right  claimed ;  for 
either  of  those  facts  would  have  been  perfectly  compatible 
with  the  presumption  of  a  subsequent  grant.  To  rebut  the 
presumption,  indeed,  it  would  not  only  have  been  necessary 
to  prove  the  commencement  of  the  enjoyment,  but  further  to 
show  something  in  the  manner  of  the  commencement,  pre- 
cluding the  notion  of  a  grant:  and  to  have  efi^ted  this  after 
a  long  enjoyment,  very  clear  and  decisive  evidence  would  have 
been  requisite.    A  direct  and  complete  amendment  of  the  law 

>  Hendy  and  others  v,  StephensQn  and  others,  10  £ast>  55. 
*  %  Wms.  Stttmd.  175,  note. 
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was,  however,  loudly  called  for ;  and  it  has  at  length  been 
efl^ted  by  the  statute  before  referred  to. 

The  object  of  that  act  («  &  8  Wm.  4,  c.  71,)  is  clearly  ex* 
pressed  in  the  preamble,  which  recites  the  meaning  of  the 
expression  **  time  immemorial  ;**  and  that  in  c^equence  <^  the 
title  to  matters  that  have  been  long  enjoyed^  sometimes  de- 
feated, by  showing  the  commencement  of  such  enjoyment.** 
The  substance  of  the  statute  is  comprized  in  the  first  three 
sections;  the  others  being  but  ancillary  to  those  going  before. 
We  shall,  therefore,  attempt,  in  the  first  plaee,  to  give  the 
aubstanee  of  those  early  sections  under  one  view,  and  then 
briefly  advert  to  the  remaining  sections  in  the  order  in  which 
they  occur. 

The  first,  second  and  third  sections  of  the  statute  have  a 
fourfold  effect.     1.  They  describe  the  kinds  of  property;  and 
8,  the  nature  of  the  claimd  to  such  property,  to  which  they  re- 
late.   S.  They  provide  that  after  certain  periods  of  uninter- 
rupted enjoyment,  such  claims  shall  not  be  defeated  in  one 
particular  way;  and  4,  periods  are  fixed,  after  which  there 
shall  be  bui  one  method  of  defeating  such  claims.    The  kinds 
of  property  referred  to  are  rights  of  common,  and  other  profit 
or  benefit  to  be  taken  or  enjoyed  from  or  upon  land  (except 
the  matters  afterwards  specially  provided  for,  and  except 
tithes  J  rent  and  services) ;  ways  and  other  easements ;  water- 
courses and  the  use  of  water,  enjoyed  or  derived  upon,  over, 
or  from  any  land  or  water;  and  lastly,  the  access  and  use  of 
light  to  and  for  any  dwelling-house,  workshop,  or  other  build- 
ing: sdl  which  species  of  property  are  strictly  incorporeah 
The  nature  ^  the  claim  to  any  of  these  descriptions  of  pro- 
perty (except  the  access  and  use  of  light),  for  which  provision 
is  made,  is  thus  declared  by  the  statute,  viz.  ^'  claim  which 
may  be  lawfiilly  made  at  the  common  law"  (f .  e.  lawftil  claim), 
^'  by  custom,  prescription  or  grant.'*    By  grant,  thus  used,  a 
non-existing  grant  must  be  understood;  for  if  a  grant  m  esse 
were  forthcoming,  the  grantee  would  have  nothing  to  fear 
from  proof  of  the  time  at  which  his  enjoyment  commenced. 
We  have  already  explained,  what  sort  of  interest  in  incorpo- 
real herditaments  is  claimable  by  custom^  prescription,  or  non- 
existing  grant.    The  nature  of  the  claim  to  light  is  not  de- 
ified by  the  act  i  there  being,  in  fact,  but  one  kind  of  claim. 


108  Prescription  and  Custom. 

The  act^^we  have  stated^  mentions  two  classes  of  periods; 
one,  after  which  a  claim  may  be  defeated  in  any  way  but  one; 
the  other^  after  which  but  one  method  of  rebuttal  is  open. 
The  former  class  of  periods^  with  reference  to  rights  of  com- 
mon/ and  oth^  profit  or  benefit  taken  and  enjoyed  from  or 
upon  land  {p^t^  prendre^  as  it  is.  usually  cdled)  is  thirty 
•years;  as  relates  to  a  way  or  other  easement,  and  watercourse, 
and  the  use  of  water,  twenty  years :  and  the  one  way  in  which, 
after  uninterrupted  enjoyment  during  these  respective  periods, 
claims  to  such  property  shall  not  be  defeated,  is  showing  the 
commencement  of  the  enjoyment — a  method  of  disproof  which 
constituted  the  evil  of  the  former  law  of  prescription,  as  shown 
above.  The  latter  class  of  periods  is  made  by  doubling  the 
former  spaces,  being  sixty  years  where  the  former  is  thirty, 
andybr^y  where  that  is  twenty:  and  the  one  way,  in'  which 
alone,  after  enjoyment  shall  have  been  had  during  these 
longer  periods  of  time,  claims  founded  thereupon  shall  be 
liable  to  be  defeated,  is-  proof,  that  the  thing  claimed  was 
taken  and  enjoyed,  or  enjoyed,  by  some  *'  consent  or  agree- 
ment expressly  given  or  made,  for  that  purpose,  by  deed  or 
writing.^'  With  reference  to  light,  but  one  period  is  pro- 
vided; and  when  the  access  and  use  thereof  shall  have  been 
enjoyed  twenty  years  without  interruption,  the  claim  shall  be 
deemed  absolute,  unless  some  such  consent  or  agreement,  as 
we  have  just  mentioned,  shall  appear  to  have  been  the  founda- 
tion of  the  enjoyment. 

It  will  be  observed  that,  in  the  first  place,  the  present  sta- 
tute gets  rid  of  the  great  inconvenience  attendant  upon  the 
former  law  of  prescription;  namely,  the  danger  of  titles 
claimed  through  long  enjoyment  being  overthrown  by  proof  of 
the  time  (however  remote,  if  since  the  reign  of  Richard  I.) 
when  tire  enjoyment  commenced:  for  after  twenty  years'  in 
most  cases,  and  thirty  years'  in  others,  uninterrupted  enjoy- 
ment, this  method  of  disproof  is  totally  abolished.  At  the 
same  time,  no  length  of  enjoyment  shall  be  sufEcient  to  ex- 
clude the  evidence  of  a  deed  or  writing,  to  show  the  com- 
mencement of  the  enjoyment,  and,  by  the  import  of  its  terms, 
to  rebut  the  presumption  of  a  grant  in  perpetuum.  And  this 
is  most  fitting:  for  otherwise  the; owner  of  land  could  not 
grant  any  incorporeal  right  over  his  soili  for  lives  or:  a  long 
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term  of  years,  without  incurring  the  danger,  of  an  involuntai;y 
and  perpetuul  alienation.  Considering  also  the  difficulty  of 
authenticating  old  documents,  and.  the  probability,  if  any  deed 
or  consent  were  made,  that  it  would  be  in  the  possession  of 
those  who  have  enjoyed  under  it,  this  exception  cannot  cause 
any  just  apprehension  to  claimants.  ^«# 

The  remaining  sections  of  the  statute,  as  before  observed, 
are  in  aid  and  explanation  of  those  which  precede  them;  ^nd 
they  provide  for  the  working  of  the  bill.  We  will  take  tbegi 
in  order.  The  fourth  section  declares  how  the  periods  shall 
be  computed;  and  what  shall  amount  to  an  iuterruptian:  the 
enjoyment  previously  spoken  of  being  an  uninterrupted  enjoy- 
ment. The  time  of  the  commencement  of  the  suit,  in  which 
the  claim  shall  be  brought  in  question,  is  that,  from  which  the 
computations  backwards  must  respectively  be  made:  and  no- 
thing shall  be  deemed  an  interruption,  unless  the  matter  shall 
have  been  acquiesced  in,  for  one  year  after  notice  to  the  party 
interrupted,  as  well  of  the  matter  itself  as  of  the  person  making 
or  authorizing  it. 

Theji/th  section  relates  entirely  to  the  pkadings  in  actions 
in  which  claims  of  the  nature  alluded  to  may  be  brought  in 
question.  It  provides,  first,  for  cases,  in  which  such  claims 
might  formerly  have  been  stated  generally^  as  in  actions  on 
the  case  for  disturbance  of  the  enjoyment  of  an  incorporeal 
hereditament;^  and  secondly,  for  those  in  which  special  alle- 
gations must  have  been  made,  as  in  actions  o{  trespass,  brought 
by  the  owner  of  the  land  against  the  person  laying  claim  to 
an  incorporeal  hereditament  over  the  land:^  and  lastly,  dictates 
the  method  of  pleading,  in  answer  to  allegations  .  of  claims 
made  in  cases  of  the  latter  description.  In  the  two  former 
instances,  the  old  law  is  virtually  continued:  general  allega- 
tions of  title  are  still  sufficient,  in  cases  in  which  they  would 
have  been  so  previously;  and,  in  support,, or  rebuttal, jof  such 

^  In  actioDs  on  the  ca«e,  brought  for  the  disturbance  or  interruption  of  an  incor- 
poreal right,  it  was  sufficient  for  the  plaintiff  to  aver,  that  he  was  possessed  of  cer- 
lain  premises,  and  being  so  possessed/ was  entitled  to  exercise  such  and  such  rights ; 
without  shewing  how  he  became  entitled.    See  2  Chit.  PL  799.  a. 

'  If  the  owner  of  land  had  brought  trespass  against  one  who  had  come  upon  his 
land,  supposing  himself  entitled  to  an  easement  ihere  (e,  g.  a  right  of  way)  the  de- 
fendant, in  answer,  must  have  set  forth  his  justification  specially :  as,  supposing 
that  he  claimed  by  prescription ,  that  he  had  enjoyed  "from  time  whereof*  &c.  3 
Chit.  PI.  1109,  &c. 
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aliegationSj  the  statute  is  made  evidence :  special  aUegatlons 
must  also  be  madei  as  before^  though  the  form  of  them  is 
altered  $  it  being  sufficient,  instead  of  a  right  from  time  im« 
memorial,  to  allege  an  enjoyment  as  of  right  by  the  oeeupiert 
of  the  tenement,  in  respect  of  which  the  claim  is  made,  during  | 

such  of  the  h^lmn^  mentioned  periods  as  may  be  applicable, 
and  without  claiming  in  the  name  or  right  of  the  owner  of  the 
fee.  Under  the  Ibrmer  law,  all  rights  by  prescription  or  cus- 
tom must  have  been  claimed,  in  pleading,  as  pertaining  to  the 
owner  of  the  fee:  for  it  could  not  have  been  supposed,  that 
any  estate,  less  than  the  fee,  had  existed  (so  as  to  have  ah  in*- 
corporeal  hereditament  annexed  to  it)  from  time  immemorial  t 
but  it  will  now  be  sufficient  to  aver,  that  the  occupiers  of  the 
premises  have,  for  a  given  length  of  time,  enjoyed  the  right. 
This  last  provision,  as  to  the  form  of  pleading  title  specially, 
is  not  in  imperative  terms :  the  words  are,  '^  it  shall  be  suffi- 
cient to  allege,"  &c.  It  would  therefore  seem,  that  a  plea  of 
enjoyment  from  time  immemorial  would  not  be  bad  upon  the 
face  of  it :  though  it  may  be  a  grave  question  whether,  after 
such  a  ple&i  the  defendant  would  not  be  liable  to  all  the  old 
methods  of  defeat.  Such  a  plea  would  be  larger  than  requi- 
site: but,  being  of  indivisible  matte'^,  and  not  capable  of  en- 
tire rejection,  according  to  the  ordinary  rule  the  party  pleading 
should  be  held  to  strict  proof  of  it.^  In  answer  to  such  special 
allegations  of  title  as  the  statute  suggests,  the  fifth  section  last- 
ly provides,  that,  if  the  opposite  party  shall  intend  to  rely  on 
any  provisoi  exception,  incapacity,  disability,  contract,  agree- 
ment, or  other  matter  thereinbefore  mentioned,  or  on  any  cause 
or  matter  of  fact  or  law  not  inconsistent  with  the  simple  fact 
of  enjoyment,  the  same  shall  be  specially  pleaded.  We  have 
restricted  the  application  of  this  last  clause  'of  the  fifth  section 
to  those  cases  only  in  which  the  right  is  alleged  specially:  for, 
although  the  terms  of  the  clause  are  somewhat  general  {'*  and 
if  the  dther  party  shall  intend,  *'  Bic.)  yet  the  context  seems  to 
prove,  that  it  was  intended  to  bear  this  limited  application  only. 
Thus,  in  the  first  clause  of  the  section,  it  is  said  ^^  if  the  same"  i 
(i.  e.  the  general  allegation  of  title  above  alluded  to)  '^  shall  be 
denied,  all  and  every  the  matters  in  this  act  mentioned  and 
provided,  which  shall  be  applicable  to  the  case,  shall  be  ad- 

>  Leake's  Case^  Dyer,  365. 
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noissible  in  etidence^  to  sustaiiii  or  re&ttli  such  allegation.** 
Now  the  general  allegation  of  title  (the  propriety  of  which  the 
act  merely  continues)  was  formerly  denied  hy  the  general  issue 
of '^ not  guilty:'*  and  it  must  be^  therefore,  presumed  that  it  is 
this  form  of  denial,  and  not  any  newly  invented  special  traverse, 
in  rebuttal,  or  support,  of  which  the  provisions  of  the  act  shall 
be  evidence.  Indeed^  upon  any  other  supposition  the  clause 
of  the  act  just  cited  is  nugatory:  for  if  the  provisoes,  &c.  in  the 
act  contained,  and  not  being  inconsistent  with  actual  enjoy- 
ment, were  specially  allegedy  then,  of  course,  and  without  any 
aid  from  this  provision,  the  matters  referred  to  would  be  ad- 
ifiissible  in  evidence. 

The  eixth  section  prevents  any  presumption  being  made  in 
fitvour  of  a  claim,  in  any  of  the  cases  mentioned  in  the  act, 
upon  proof  of  enjoyment  for  a  less  period  of  time  than  for  such 
period,  mentioned  in  the  act,  as  may  be  applicable  to  the  case 
and  the  nature  Of  the  claim.     In  framing  this  provision,  the 
legislature  may  have  had  in  view  the  method  by  which,  as  be- 
fore shewn,  the  courts  avoided,  to  a  great  extent,  the  then  law 
of  prescription,  hj  presuming  grants,  after. a  period  of  time 
much  shorter  than  that,  after  which  alone  a  prescriptive  claim 
was  maintainable.    It  is,  in  fact,  enacted,  that  unless  a  title  to 
the  kinds  of  property  mentioned  in  the  act  be  sustainable, 
under  its  provisions,  on  the  ground  of  uninterrupted  enjoy- 
ment, such  title  shall  not  be  acknowledged  under  any  judicial 
doctrine  of  presumption.    Thus,  where  claims,  by  length  of 
enjoyment,  would  be  liable  to  be  defeated  in  any  way  but  one, 
or  in  but  one  way  (ai  before  shown),  claims  to  the  same  rights, 
made  on  the  score  of  any  presumption  whatsoever  (as,  for  in- 
stance, presumption  of  a  grant)  will  be  equally,  and  in  the 
iame  manner,  open  to  rebuttal.    The  plea  of  non^existing 
grant  is,  by  the  operation  of  this  section,  rendered  utterly 
useless:  presumption  (upon  which  that  plea  is  founded)  and 
prescription  bdng  put,  as  relates  to  the  time  requisite  to  sup- 
port each,  precisely  upon  the  same  footing.    The  plea  will 
still,  of  course,  be  good  in  law,  and  upon  the  face  of  it  j  though, 
if  pleaded  in  support  of  a  claim  to  projit  a  prendre  (mentioned 
in  the  first  section  of  the  act)  no  evidence  of  a  less  than  thirty^ 
years' enjoyment  will  be  receivable  in  support  of  the  plea: 
that  beiing  the  shortest  enjoyment,  which  can  give  a  title,  on 
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the  score  of  enjoyment^  to  property  .of  that  description.  In 
other. cases^  a  twenty-yeaxs*  enjoyment  wilt  be  evidence:  and 
an  evidence  not  liable  to  be  rebutted  by  proof  of  the  com- 
mencement of  the  enjoyment. 

The  seventh  section  excludes  from  any  computation  all 

periods  of  infancy^  idiotcy^  lunacy,  coverture  and  tenancy  for 

.  life^  on  the  parts  of  persons  otherwise  capable  of  resisting 

claims:  and  also  the  period  of  the  pendency  of  any  suit  duly 

prosecuted  until  abatement  by  death :  except  only  in  cases 

wlierein  the  rights  or  claim^  is  declared  to  be  absolute  or  in- 

defeasible,  i.  e.  except  where  the  claim  is  liable  to  be  defeated 

in  but  one  way,  namely,  by  proof  of  a  consent  or  agreement  by 

.deed  or  writing.     It  is  not  clear,  why  the  period  of  a  tenancy 

for  life  is  thus  excluded;  why,  in  fact,  a  person,  '^  otherwise 

capable  of  resisting  any  claim, '' should  be  considered  to  bein- 

.  capable,  because  he  is  a  tenant  for  life.    And,  unless  a  case 

.can  be  supposed,  in  which  a  man*s  being  tenant  for  life  would 

incapacitate  him  for  prosecuting  an  action,  to  try  the  right  to 

:an  easement,  &c.  the  words  '^tenant  for  life/' employed  in 

.this  section,  would  seem  to  be  inoperative. 

The  eighth  section  is  expressly  in  favour  of  reversioners 
.after  tenancies  for  life,  or  for  years  exceeding  three  years  from 
the  granting  of  the  term:  but  is  applicable  in  the  cases  otways, 
.water-bourses  or  the  use  of  water  only,  being  claimed*     In 
these  cases,  the  time  of  enjoyment,  during  the  continuance  of 
.the  term,  shall  be  excluded  in  the  computation  of  the/orty 
years  (i.  e.  the  period  after  which  the. claim  is  previously  de- 
.clared  to  be  absolute,  and  indefeasible  except  in  one  way); 
provided  the  claim  shall  be  resisted  within  three  years  next 
after  the  determination  of  the  term,  by  any  person  entitled  to 
.a  reversion  expectant  on  the  determination  thereof.     This  ex- 
clusion, it  will  be  observed,  extends  only  to  the  computation 
of  forty,  and  not  of  the  twenty,  years.     It  is  apprehended, 
that,  where  twenty  years  only  shall  have  elapsed,  the  claim, 
being  liable  to  any  method  of  defeat  but  one,  will  be  rebutted 
by  .the  reversioner's  proving  the  existence  of  the  term  for  life 
or  years. 

The  act  does  not  extend  to  Scotland  or  Ireland:  and  came 
into  operation  on  the  first  day  of  last  Michaelmas  Term.^ 
W.  A. 

>  See  Sections  9  &  10. 
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Du  Sifsttme  Penitentiare  aux  Etats-unis,  et  de  son  Applica- 
tion en  France:  Suivi  cCun  Appendice  sur  les  Colonies 
Finales  el  rfe  Notes  Statistiqties.  Par  MM.  G.  de  Beau- 
mont et  A.  de  Tocqueville,  Avocats  d  la  Cour  Royale  de 
Paris^  Membres  de  la  Society  Historique  de  Penndylvanie. 
Paris.    1833.    8vo. 

We  read  in  ancient  history  of  the  journey  of  Lycurgus  to 
Crete,  in  order  to  learn  by  actual  observation  the  good  laws, 
which  he  proposed  to  transfer  to  his  own  country;  and  of 
the  legislative  mission  of  the  Romans  to  Athens  at  the  time 
of  the  enactment  of  the  Laws  of  the  Twelve  Tables.  In 
modem  times,  however,  governments  have  usually  been  satis- 
fied with  obtaining  information  about  the  institutions  of 
foreign  states  from  the  writers  of  the  respective  countries ; 
although  the  notions  derived  from  such  sources  are  fre- 
quently false,  as  being  distorted  by  party  views,  or  imperfect, 
as  being  addressed  to  persons  already  in  some  measure  ac- 
quainted with  the  subject.  We  cannot,  therefore,  but  ap-. 
plaud  the  enlightened  spirit  which  has  led  the  French 
government  to  send  scientific  missions  to  various  countries 
for  the  sake  of  collecting  information  on  institutions  which 
appeared  susceptible  of  amendment  in  France.  The  results 
of  these  inquiries  have,  in  several  instances,  been  laid  before 
the  public,  as  in  the  works  of  Cottu  on  the  English  Judicial 
System,  of  Dupin  .on  the  trade  and  industry  of  England, 
and  of  Cousin  on  the  National  Education  of  Prussia  and 
other  German  States;  in  addition  to  tliese,  the  book 
Darned  at  the  head  of  this  article  contains  a  report  by 
MM.  de  Beaumont  and  de  Tocqueville  on  the  Penitentiary 
System  of  the  United  States,  founded  on  a  personal  in- 
spection of  all  the  principal  penitentiaries  in  the  Union,  and 
a  carefid  comparison  of  all  the  statistical  data  that  could 
be  procured  on  the  spot.  This  report,  which  is  drawn  up 
with  great  perspicuity  and  a  well  chosen  arrangement,  con- 
tains the  fullest  account  both  of  the  history  and  nature  of  the 
American  penitentiaries  which  exists;   and  wherever  the 

VOL.  X.  I 
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authors  have  had  occasion  to  explain  their  own  views^  the 
opinions  which  they  express  appear  to  be  characterized  by  a 
sound  practical  sense^  equally  removed  from  the  indifference 
of  those  fatalist  politicians  who  seem  to  think  that  crime 
cannot  be  prevented  more  than  plagues  or  tempests^  and 
from  the  unreflecting  benevolence  of  those  pious  persons, 
who  seek  only  to  diminish  the  sufferings  of  convicts,  without 
caring  what  mischief  they  thus  inflict  on  the  community. 
We  esteem  ourselves  therefore  fortunate  in  being  able  to 
give  our  readers  a  general  view  of  the  justly  celebrated  peni- 
(sdntiary  system  recently  adopted  in  some  of  the  United  States, 
limder  the  guidance  of  persons  in  whose  accuracy  and  J«id§- 
inent  we  can  place  such  well-grounded  reliance. 

The  work  of  MM.  de  Beaumont  and  de  TocqueviBe  is 
cBtided  inta  three  parts;  of  which  the  first  contains  a  history 
Ct  the  origin  and  progress  of  the  penitentiaries  ki  the  United 
States ;  an  account  of  the  nature  of  their  different  principles, 
the  mode  of  their  administration;  and  the  means  employed 
in  them  for  preserving  the  necessary  discipline;  an  examin»* 
tion  of  their  effects  in  reforming  eonvicts  and  preventing 
crimes;  and  a  statement  of  their  cost,  as  compared  with 
that  of  the  ancient  prisons.  The  second  part  treats  of  tlie 
defeats  of  the  French  prisons,  and  the  applicability  of  the 
American  system  to  France.  The  third  part  relates  to 
Houses  of  Refuge,  which  are  in^itutions  partly  of  a  penal 
and  partly  of  a  charitable  nature,  established  in  some  of  thtf 
United  States,  for  the  maintenance  and  education  of  children, 
either  abandoned  by  their  parents  or  likely  on  any  grounds 
ta  fan  into  vicious  habits.  The  authors  likewise  examine 
how  far  this  system  admits  of  imitation  in  France.  An  Ap- 
pendix contains  a  discussion  of  the  question  of  penal  trans- 
portation, both  on  general  grounds  and  as  regards  the  actual 
drcufnstances  of  France,  in  which  country  this  mode  of 
punishment  has  become  popular,  just  at  the  time  that  its 
impolicy  appears  to  be  generally  admitted  in  this  country. 
At  the  end  are  added  numerous  and  detailed  notes,  not 
only  on  the  statistics  of  crime  in  the  United  States  and 
other  countries,  but  also  on  pauperism,  home  colonies,  and 
other  subjects  connected  with  the  subject  of  legal  punish- 
rtients,  though  not  strictly  belonging  to  it.    We  propose  now 
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to  fffe  such  Bn  account  a»  our  limitt  will  pennift  of  the  prk^ 
cipal  contents  of  this  work,  with  the  exception  of  that  part 
which  relates  to  Houses  of  Refuge;  a  subject  to  which  we 
hope  to  recur  at  some  future  period  in  treating  the  question 
of  a  iransitian-puniekment,  or  a  means  of  providing  for  dis« 
charged  convicts ;  which  is  the  principal  difficulty  connected 
with  the  penitentiary  system,  and  a  difficulty  which  penal 
transportation  has  been  considered  to  have  effectually  re« 
moved ;  ^ugh  the  remedy  is»  in  our  opinion,  tax  more  per* 
nicious  than  the  evil  which  it  has  been  supposed  to  relieve.* 
The  first  attempt  to  improve  the  old  prisons  in  the  United 
States  arose  from  the  influence  of  the  Quakers  in  Pennsyl- 
vania, and  before  the  end  of  the  last  century  the  punishment 
of  death  had  been  in  almost  all  cases  abolished  by  the  laws 
of  that  state,  and  solitary  imprisonment  without  labour  sub* 
Btituted  in  its  place  for  all  serious  offences.  But  in  the  prison 
at  Phikdelphia,  (called  the  Walnut  Street  Prison,)  as  well 
as  in  others  built  elsewhere  on  its  model,  the  number  of 
■oikary  cells  was  small,  and  reiterved  for  the  worst  offi^nders, 
while  the  mass  of  the  convicts  associated  together  as  in  ordi** 
nary  gaols.  This  system  was  found  both  expensive  and 
ineffiectual,  it  combined  in  fact  the  vices  of  both  systems  of 
imprisonments ;  inasmuch  as  there  was  unrestricted  commu* 
nication  with  its  numerous  trun  of  evils  f<^  one  part  of  the 
convicts,  and  solitary  confinement  without  labour  or  instruc-* 
tion  for  the  other  part.  The  prison  at  Auburn  was  originally 
constructed  on  these  vicious  principles,  as  it  consisted  partly 
of  eeUfl,  each  of  which  was  tenanted  by  iuH>  convicts,  and 
partly  of  rooms,  each  containing  from  eight  to  twelve  per- 
sons. The  failure  of  this  mixed  system  induced  the  legis- 
lature of  New  York  to  give  a  greater  extention  to  the  plan 
of  solitary  confinement,  and  in  1821  a  new  wing  had  been 
added  to  the  Auburn  prison,  containing  81  solitary  celh. 
But  this  experiment  failed  more  signally  than  that  which 
preceded  it,  inasmuch  as  the  entire  seclusion  of  the  convict, 
without  employment  for  the  mind  or  body,  was  found  to 
exceed  the  powers    of  human    endurance.     Five  of  the 

i  S«e  some  remarks  oa  this  ftnbject  in  Law  Magazine,  vol.  ii.  p.  28, 

i2 
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number  died  in  the  first  year;  one  became  mad,,  another  in 
a  fit  of  despair  attempted  to  kill  himself.*     Under  these 
circumstances  the  system  of  complete  seclusion  was  in  1823 
abandoned  at  the  Auburn  penitentiary,  twenty-five  of  the 
solitary  convicts  received  a  free  pardon,  and  the  rest  were 
permitted  to  work  with  the  other  prisoners  during  the  day- 
time.    The  managers  of  this  prison,  thus  forced  to  abandon 
1^  mode  of  solitary  confinement  in  its  severest  form^   yet 
unwilling  to  forego  the  advantages  which  it  manifestly  pos- 
sesses, hit  upon  a  mode  of  making  it  tolerable,  at  the  same 
time  that  they  retained  its  most  important  benefits.    This 
was  done  by  confining  each  prisoner  to  his  cell  by  night,  and 
by  making  them  work,  in  company,  but  in  silence,  by  day. 
A  commission  appointed  in  1824  to  inquu*e  into  the  state  of 
the  Auburn  Penitentiary,  found  this  system  already  at  work ; 
it  seems,  however,  like  the  world  of  Epicurus,  to  have  been 
formed,  as  it  were,  by  a  fortuitous  concourse  of  atoms,  for 
notwithstanding  the  recentness  of  the  event,  it  cannot  be 
ascertained  with  whom  the  idea  originated..    The  fact  seems 
to  be,  that  the  materials  were  in  a  state  ready  for  improve- 
inent;  that  the  pear^  to  use  Bonaparte's  phrase,  fra«  rfp^, 
and  that  somebody  suggested  as  an  expedient  what  was  in 
fact  a  great  and  important  invention — a  solution  of  one  of 
the  most  thorny  problems  in  the  science  of  legislation,  and 
one  which  has  foiled  the  most  inventive  and  sagacious  jurists. 
It  appears  however  certain,  that  to  Mr.  Elam  Lynds  is  due, 
if  not  the  original  conception   of  this  plan,   at  least  the 
earliest  recognition  of  its  value,  and  the  perfection  and  exe- 

*  *'  La  Fayette,  when  he  was  Jately  in  the  United  States,  and  heard  of  the  expe- 
riment of  exclusive  solitary  confinement,  said  it  was  just  a  revival  of  the  practice 
in  the  Bastile  which  had  so  dreadful  an  effect  on  the  poor  prisoners.  "  I  repaired," 
he  said,  "  to  the  scene  on  the  second  day  of  the  demolition,  and  found  that  all  the 
prisoners  had  been  deranged  by  their  solitary  confinement,  except  one;  he  had 
been  a  prisoner  25  years,  and  was  led  forth  during  the  height  of  the  tumultuous 
riot  of  the  people  whilst  engaged  in  tearing  down  the  building.  He  looked 
around  with  amazement,  for  he  had  seen  nobody  in  that  space  of  time,  (i.e,  we 
{Suppose  nobody  except  his  gaolers,)  and  before  night  he  was  so  much  affected,  that 
he-  became  a  confirmed  maniac,  from  which,  situation  he  never  recovered." — ^ 
Stuart's  Three  Years  in  North  America,  vol.  i.  p.  91.  When  the  state  prison  at 
Venice  was  opeiied  by  the  French,  there  were  found  in  it  only  a  few  persons,  none 
of  whom  had  been  confined  for  a  long  tirne,  except  one  old  man,  who  died  on  the  ' 
day  after  his  liberation. 
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cution  of  the  means  by  which  it  was  to  be  put  in  practice. 
It  was  however  soon  found,  that  as  this  system  required 
a  cell  for  each  convict,  the  Auburn  Penitentiary,  which  con- 
tained only  550  cells,  did  not  afford  sufficient  space;  and 
accordingly  in  1825  the  construction  of  a  new  prison  at 
Singsing  was  determined  on.  This  penitentiary  \^as  built 
in  the  following  extraordinary  manner,  (which,  as  the  French 
authors  justly  remark,  nothing  but  the  strongest  evidence 
could  make  credible) :  Mr.  Elam  Lynds,  being  director  of 
the  Auburn  prison,  '^  took  with  him  100  convicts  accus- 
tomed to  obey  him,  led  them  to  the  place  where  the  intended 
prison  was  to  be  built,  and  there,  encamped  on  the  banks  of 
the  Hudson,  without  any  asylum  to  receive  him,  without  walls 
to  enclose  his  dangerous  companions,  he  set  them  to  work, 
making  of  each  a  mason  or  a  carpenter,  and  without  any  other 
means  of  enforcing  obedience  than  the  firmness  of  his  charac- 
ter and  the  energy  of  his  will.  During  several  years  the  con- 
victs, whose  number  was  successively  increased,  worked  in 
this  manner  in  building  their  own  prison;  and  the  penitentiary 
of  Singsing  now  contains  1000  cells,  all  constructed  by  the 
criminals  who  have  been  confined  in  them." — (p.  18.) 

The  state  of  Pensylvania  was  at  this  time  building  a  new 
penitentiary  (at  Cherry-hill),  in  addition  to  that  at  Pittsburgh, 
in  which  the  system  of  absolute  seclusion  by  day  and  night 
without  labour  had  been  adopted.  The  fame  of  the  Auburn 
plan  led  to  the  appointment  of  a  commission  by  the  legisla- 
ture of  Pennsylvania,  who  (in  1827)  reported  in  favour  of  the 
system  followed  in  the  penitentiaries  of  New  York.  This 
recommendation  led  to  much  discussion ;  and  after  many  con- 
tradictory opinions  had  been  advanced,  the  state  of  Penn- 
sylvania ended  by  adopting  a  sort  of  compromise  between 
the  two  methods,  viz.  solitary  confinement  with  labour.  On 
this  system  the  penitentiary  of  Cherry-hill  is  administered. 
But  this  modification  of  the  original  plan  wa^  not  considered 
by  the  other  states  as  an  improvement  on  it;  and  the  Auburn 
system,  having  been  imitated  in  1825  by  the  state  of  Connec- 
ticut, was  afterwards  adopted  by  the  legislatures  of  Massa- 
chusetts, Maryland,  Tennessee,  Kentucky,  Maine,  and  Ver- 
mont. Into  the  other  fifteen  states  the  new  method  has  not 
penetrated;  and  the  old  system  still  prevails,  with  its  various 
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evils  id  confusion  of  crimes.  Ages,  and  sometimes  even  <^ 
sexes;  of  witnesses,  of  debtors,  of  prisoners  committed  for 
tria],  and  of  convicts;  large  mortality,  frequent  escapes,  uile- 
ness  and  unrestrained  intercourse:  in  short,  (as  the  authors 
say)  "  the  assemblage  of  every  form  of  vice  and  immorality.*' 
The  United  Stales  thus  ocmtain  tlie  va*y  best  and  the  very 
worst  prisons:  a  variety  to  which  the  nature  of  a  federal  union, 
combined  with  the  various  degrees  of  enli^tenment,  and  the 
various  interests  of  the  several  states,  would  naturally  be  ex« 
pected  to  give  rise.  With  these  diversities,  however,  we  are 
not  concerned;  our  attention  need  only  be  directed  to  the 
penitendaries  conducted  on  tiiat  improved  system  whidi  is 
only  to  be  found  in  North  America:  for  the  evils  of  a  vicious 
prison  discipline  we  need  not  look  beyond  the  limits  of  our 
own  country. 

Under  oppressive  gov^ernments,  olmoxious  or  powerful  per- 
sons have  sometimes  been  buried  alive  in  dadk  and  secret 
dungeons,  in  order  to  prevent  any  communication  with  their 
friends,  and  so  to  preclude  all  chance  of  escape.  But  in  the 
eyes  of  modern  legislators,  the  chief  object  of  solitude,  as  an 
engine  of  prison  discipline,  is  to  insure  silence^  for  the  sake  of 
preventing  amusement,  corruption,  oppression,  and  the  various 
evils  arising  from  the  free  communication  of  convicts.^  The 
mischievous  effects  of  the  intercourse  of  prisoners,  both  as 
lightening  their  punishment  and  corrupting  their  morals,  is  now 
universally  recognised  in  the  United  States;  n(»*  probably  will 
they  be  denied  by  any  European  jurist.  In  order  to  e^et  a 
partial  diminution  of  the  evils  of  unrestrained  communication, 
the  American  convicts  were  first  divided  into  certain  classes : 
but  this  system,  though  less  bad  than  an  absence  of  ail  elasstfi*- 
cation,  stUl  left  the  great  evils  untouched:  for  the  society  even 
of  a  few  p^sons  is  quite  sufficient  to  take  the  sting  out  of  any 
prison-life,  and  one  vicious  man  will  effectually  prevent  all 
moral  reformation;  as  among  convicts,  the  good  do  not  im*- 
prove  the  bad,  but  the  bad  corrupt  the  good.  Classification 
having  thus  failed,  complete  solitude  was  resorted  to.  But 
after  a  fair  trial  of  solitary  imprisonment  without  occupation, 
the  punishment  was  found  too  painful :  it  destroyed  the  health 
and  produced  premature  death ;  it  destroyed  die  mind,  and 

*  See  Law  Mag.  vol.  ix.  p.  19—124. 
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produced  madness.  In  order  therefore  to  bring  this  infliction 
within  die  limits  of  human  endurance,  the  convicts  have  been 
allowed  to  work;  and  some  literary,  religious,  and  moral  in- 
struction has  been  afforded  to  them.  By  these  nieans  suffi« 
eient  employment  ha>  been  furnished  both  for  the  mind  and 
body,  to  enable  the  convicts  to  endure  the  discipline  of  perpe- 
tual silence,  except  when  broken  by  the  voice  of  the  teacher, 
and  to  be  prohibited  from  all  communication  with  each  other 
and  with  their  friends.  Besides  the  proper  and  direct  end  of 
this  system,  which  consists  in  making  perpetual  silence  ^i- 
durable,  there  are  three  other  incidental  advantages  which  it 
at  the  same  time  ensures.  These  are,  1st.  the  love  of  work  and 
habits  of  indaUry  which  it  creates.  By  no  other  means  would 
it  be  possible  to  make  convicts,  for  the  most  part  accustomed 
to  a  life  of  idleness  and  enjoyment,  look  upon  labour  in  any 
other  light  than  as  an  irksome  and  painful  task,  which  they 
would  unwillingly  begin,  gladly  leave  off,  and  of  which  Uiey 
would  do  as  little  as  possible.  But  when  a  man  is  condemned 
to  perpetual  solitude  or  perpetual  silence,  labour,  so  far  fr<Mn 
being  an  annoyance,  is  a  refuge  and  a  relief  from  the  over- 
whelming misery  of  complete  isolation.  Under  such  circum- 
stances he  is  rather  permitted  to  work  as  a  favour  than  forced 
to  work  as  a  punishment :  and  thus  he  contracts  a  fondness 
f<Hr  labour,  as  alone  making  his  existence  tolerable ;  and  by 
his  voluntary  and  unceasing  application  to  it,  acquires  indus- 
trious habits,  which  no  system  of  slave-labour  could  engender. 
All  the  convicts  of  the  penitentiary  at  Philadelphia,  whose 
statements  are  reported  by  the  French  commissioners,  agree 
as  to  the  comfort  which  they  derive  from  working:  one  man 
states  that  *^  labour  seems  to  him  absolutely  necessary  to  ex** 
istence :  that  he  would  die  without  it.''  Another,  being  asked 
whether  he  is  forced  to  work,  answers  that  *^  labour  is  re- 
garded there  as  a  blessing.  Sunday  is  the  day  in  the  week 
which  seems  the  most  endless,  because  labour  is  forbidden.*' 
Others  say,  that  "  they  have  only  two  pleasures — ^workings 
and  reading  their  Bible."  Another,  who  had  been  confined 
in  the  Walnut-street  prison,  stated  "  that  there  labour  was  a 
punishment  which  they  endeavoured  by  every  means  to  avoids 
whereas  in  the  penitentiary  it  was  a  great  comfort."  The 
«ame  language  is  held  by  all  the  other  convicts  who  are 
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questioned  on  the  subject  (p.  318 — 336):  the  resource  which 
they  find  in  working  is  indeed  evidenced  by  the  fact,  that  in 
the  penitentiaries  conducted  on  the  new  system,  all  the  ex- 
penses are  defrayed  from  the  proceeds  of  the  prisoner  s 
labour,  although  this  labour  is  voluntary  and  not  compulsory. 

2dly.  The  instruction  of  the  convicts  and  the  habits  of 
study  and  love  of  knowledge  which  they  acquire.  The  same 
motive  that  renders  idle  and  dissolute  persons  fond  of  constant 
and  severe  labour,  likewise  makes  ignorant  and  brutal  persons 
eager  to  acquire  or  exercise  the  power  of  reading.  On  Sundays, 
when  there  is  no  labour,  the  literary  instruction  of  the  school- 
master and  the  religious  exhortations  of  the  chaplain,  together 
with  the  reading  of  the  Bible,  are  the  only  means  by  which 
the  convicts  can  escape  from  the  wearisome  vacuity  of  speech- 
less idleness.  The  convicts  at  the  Philadelphia  penitentiary 
all  speak  of  "  labour  and  the  Bible'*  as  being  their  only  con- 
solations ;  and  it  is  to  be  observed,  that  those  actions  which 
are  agreeable  when  they  are  done,  are  afterwards  looked  back 
to  with  pleasure,  and  repeated  in  the  hope  of  their  being  again 
what  they  were  found  to  be  before.  On  the  facilities  of  im- 
parting instruction  to  the  convicts,  and  the  nature  of  that 
instruction,  we  shall  speak  presently  when  we  come  to  the 
different  modifications  of  the  American  penitentiary  system; 
and  we  will  here  only  remark  that  so  far  as  the  reformation 
of  convicts  is  to  be  attained  by  any  method  of  prison  disci- 
pline, it  may  be  expected  from  the  double  operation  of  the 
love  of  industry  and  of  religious  and  moral  instruction  which 
the  system  in  question  cannot  fail  to  produce. 

Sdly.  The  saving  of  exjjense  caused  by  the  large  amount 
of  tite  proceeds  of  the  convicts*  labour •  It  is  obvious  that 
under  a  system  which  affords  the  strongest  stimulus  to  labour, 
a  stimulus  even  stronger  than  the  payment  of  wages,  the  pro- 
duce of  that  labour  must  be  more  valuable  than  under  a 
system  which  afifords  a  weaker  stimulus  to  labour  than  even 
the  allowance  to  paupers  from  the  parish  rate.  A  more  de- 
tailed account  of  the  comparative  expenses  of  the  new  peni- 
tentiaries and  the  common  gaols  will  be  given  lower  down. 

The  principle  of  silence  accompanied  with  labour  is  common 
to  the  two  kinds  of  improved  penitentiaries  established  in  the 
United  States,    But  the  means  whereby  it  is  enforced  differ; 
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the  Philadelphia  system  makes  conversation  physically  impos- 
sible^ by  keeping  the  prisoners  always  confined  in  solitary 
cells;  the  New  York  or  Auburn  system  permits  the  convicts 
to  work;  to  learn  and  to  eat  in  company^  but  uses  the  motive 
of  fear  to  prevent  conversation,  by  threatening  the  infliction 
of  punishment  if  they  break  silence.  The  one  takes  away  the 
power  of  communication ;  the  other  leaves  the  power,  but  fur- 
nishes a  powerful  motive  not  to  use  it.  On  the  merits  of 
these  two  systems  much  difference  of  opinion  has  existed  in 
the  United  States.  Mr.  Livingston  has  urged  that  silence  is 
absolutely  incompatible  with  association,  and  that  any  attempt 
to  prevent  communication  without  perfect  solitude  is  founded 
on  mere  delusion.  This  is  a  question  which  is  to  be  decided 
by  experience  rather  than  by  argument;  and  all  the  persons 
who  have  visited  the  state  prison  at  Auburn  and  the  other 
penitentiaries  administered  on  the  same  principle  agree  in 
bearing  witness  to  the  perfect  silence  of  the  prisoners.  The 
opinion  of  the  natives,  who  have  the  best  means  of  forming  a 
judgment,  is  sufficiently  proved  by  the  fact  that  the  system  of 
labour  in  company  has  been  adopted  by  seven  other  states 
besides  New  York,  whereas  the  Philadelphia  system  has 
not  yet  found  an  imitator.  The  English  travellers  who  have 
visited  and  described  the  Auburn  prison,  viz.  Captain  Basil 
Hall  and  Mr.  Stuart,^  bear  witness  to  the  same  effect.  The 
French  Commissioners  have  the  following  remarks  on  this 
point;  — 

"  Admitted,  as  we  have  been,  into  the  interior  of  these  different 
establishments,  and  going  there  at  all  hours  of  the  day  without  being 
accompanied  by  any  one,  visiting  by  turns  the  cells,  the  workshops, 
the  chapel,  and  the  yards,  we  have  never  been  able  to  discover  a 
convict  uttering  a  single  word ;  and  nevertheless  we  have  sometimes 
devoted  whole  weeks  to  the  observation  of  the  same  prison.  At 
Auburn  the  arrangement  of  the  building,  is  singularly  favourable  to 
the  discovery  of  all  breaches  of  discipline.  Each  of  the  workships 
in  which  the  convicts  labour,  is  surrounded  by  a  gallery  from  which 
a  spectator  can  see  them  without  being  seen.  We  liave  often,  by 
means  of  that  gallery,  watched  the  conduct  of  the  prisoners,  but 

•  •  • 

^  Mr.  Stuart  states,  that  "  it  is  not  an  uncommon  thing  for  a  convict,  when  dis- 
charged, to  state  that  he  did  not  know  the  names  of  his  fellow  convicts,  who  had  for 
months  worked  by  his  side  and  lodged  in  adjoining  cells." — Vol.  i.  p4  98. 
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nerer  olMerved  any  infiraiction  oS  tke  ndes.  There  k,  moreorer,  a 
ftet  which  prove«  better  than  any  other  to  what  an  extent  silence  is 
naijataiaed  by  this  discipline.  At  Siogsiag  the  coavicta  are  emr 
fioyj&i  m  quarrying  stooe  outside  the  penitentiary ;  so  that  900  cri- 
jQQJnaUf  guarded  by  only  30  inspectors,  work  at  liberty  in  die  middle 
of  the  open  country,  without  any  chain  on  their  hands  or  jfeet  It  is 
plain  that  the  lives  of  the  inspectors  would  be  at  the  mercy  of  the 
convicts,  if  they  could  exercise  their  physical  power ;  but  they  want 
the  moral  power  necessary  for  that  purpose.  Why  are  these  900 
convicts  together  less  strong  than  the  30  persons  who  command 
them?  Because  the  inspectors  communicate  freely  with  each  other, 
act  in  concert,  and  have  all  the  power  of  association ;  while  the  con- 
victs, separated  from  one  another  by  silence,  have,  notwithstanding 
tlieir  fMimerical  strength,  all  the  weakness  of  isolation.  Suppose 
that  the  convicts  had  the  least  opportunity  of  communication ;  in  a 
moment  all  order  is  overthrown ;  the  union  of  their  underBtandinga, 
l^roduced  by  apeedi,  has  tau^t  them  the  secret  of  their  power  ;^ 
and  their  first  infraction  o£  the  law  of  silence  destroys  the  entire 
discipline.  Tke  admirable  order  whkk  prevails  ai  Sing&ng,  and  tphich 
silence  alone  could  maintaia^  proves  therefore  that  silence  is  observed 
there:'— ^.  48—50. 

These  remarks^  in  our  opinion,  satisfactorily  establish  that 
silence  can  be  successfully  enforced  without  seclusion,  and  that 
conununication  may,  with  trifling  exceptions,  be  prevented 
among  persons  who  are  in  company.  So  far  as  the  pain  of 
the  two  systems  is  concerned,  (which  is  by  (ax  the  most  im- 
portant consideration,)  there  does  not  appear  to  be  mudi  dif- 
ference ;  probably  most  convicts  would,  if  they  had  the  option, 
prefer  working  in  company,  though  in  silence^  to  perpetual 
confinement  in  the  same  cell,  if  it  was  merely  to  have  the 
pleasure  of  locomotion  and  the  sight  of  the  human  counte- 
nance. But  the  difference  between  the  two  methods  in  this 
respect  is  not  great;  and  after  having  made  some  general 
remarks  on  the  mode  of  governing  the  penitentiaries,  we  shall 
compare  the  two  systems  of  silence  arising  from  inability  to 
speak,  and  silence  arising  from  the  fear  of  punishment,  with 
reference  to  their  tendency  to  reform  and  to  their  economy, 
on  the  assumption  that  in  their  most  important  attribute,  viz< 
their  power  of  inflicting  pain,  their  merits  are  nearly  balanced. 

The  management  of  the  American  penitentiaries,  i«  eyor 
trusted  to  a  superintendent,  or  warden^  who  is  aubject  to  the 
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general  control  of  a  board  of  inspectors^  consisdng  generally 
of  three  persons.  The  inferior  officers  are  under  the  power 
of  the  superintendent.  The  nomination  of  the  superintend- 
ents is  vested  in  high  authorities  of  state,  and  the  selection 
has  hitherto  been  so  successfiil,  that  for  the  most  part  they 
have  been  persons  of  very  superior  character.  **  We  have  been 
much  struck  (say  the  French  Commissioners)  with  the  im- 
portance attached  to  the  choice  of  the  persons  who  are  to 
manage  the  new  establishments.  As  soon  as  the  penitentiary 
system  appeared  in  the  United  States,  the  character  of  the 
persons  employed  underwent  an  immediate  chaage.  None 
but  ordinary  men  were  found  to  be  gaolers  of  a  pri^n: 
whereas  the  most  distinguished  persons  present  themselves  for 
the  sake  of  administering  aipeniteutiari/,  where  there  is  a  moral 
impulse  to  be  given.'*(p*  55.)  Under  the  best  contrived  sys^ 
'tern  of  prison-discipline,  so  much  must  depend  on  the  vi*- 
gilance,  the  good  sense,  and  the  integrity  of  the  chief  ofBcer^ 
that  it  is  difficult  to  over-estimate  the  importance  of  a  proper 
choice  of  individuals,  and  an  efficient  superintendence  by 
competent  authorities. 

When  a  convict  arrives  at  a  penitentiary,  he  is  examined 
by  a  medical  man,  his  hair  is  cut,  and  he  receives  the  prisoor 
dress.  At  Philadelphia,  he  is  at  once  led  to  his  cell,  where 
he  works,  eats,  and  sleeps,  and  which  he  never  quits  durii]^ 
the  term  of  his  confinement.  In  the  penitentiaries  conducted 
on  the  Auburn  system,  after  a  few  days  solitary  imprisonment, 
the  convict  is  led  out  with  the  other  prisoners,  who  under 
their  respective  keepers  are  marched  out  in  a  line  into  the 
yard,  where  they  wash  their  hands  and  face,  and  are  thence 
distributed  into  their  respective  work-shops.  At  Auburn,  all 
the  convicts  assemble  for  their  meals  in  the  same  hall:  at 
Singsing  and  the  other  penitentiaries  on  the  the  same  plan^ 
they  return  to  their  several  cells,  and  each  eats  his  share  in 
solitude.  There  appears  to  be  (as  the  French  authors  re- 
mark) some  risk  in  assembling  so  many  convicts  in  the  same 
spot;  for  although  the  vigilance  of  the  keepers  is  doubtless 
much  increased  by  the  conciousness  that  they  are  treading  09 
a  mine  which  may  at  any  moment  explode,  yet  it  seems  un*- 
wise  to  incur  any  hazard  which  is  not  attended  with  obvious 
and  opn^derable  advantages* 
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"  At  the  close  of  day,  the  labours  cease,  and  all  the  convicts 
return  from  the  workshops  to  their  cells.  All  the  motions  of  the 
convicts  during  the  day  are  carried  on  in  the  deepest  silence,  and 
nothing  is  heard  in  the  prison  but  the  sound  of  footsteps  or  the 
noise  of  working.  But  when  the  day  is  at  an  end,  and  the  convicts 
have  returned  to  their  solitary  cells,  the  silence  which  prevails 
within  the  circuit  of  these  vast  walls,  where  so  many  criminals 
are  confined,  is  like  the  stillness  of  death.  We  have  often 
during  the  night  traversed  those  still  galleries,  glimmering 
with  the  light  of  a  lamp ;  it  seemed  to  us  that  we  were  passing 
through  catacombs  ;  there  were  around  us  a  thousand  living  beings, 
and  yet  it  was  a  solitude.**— p.  60. 

In  these  penitentiaries  it  may  be  said  emphatically  that 
**  one  day  tellcth  another."  Every  thing  is  uniform;  all  wear 
the  same  dress,  rise  at  the  same  hour,  labour  at  the  same 
hours,  eat  the  same  food  at  the  same  hours,  and  return  to 
their  cells  at  the  same  hour.  The  diet  is  wholesome  and  plen- 
tiful, but  coarse.  Nothing  in  addition  to  the  prison  diet  is  . 
allowed  to  the  convicts,  except  in  case  of  sickness.  They 
receive  no  part  of  the  produce  of  their  labour,  nor  are  they 
permitted  to  hold  any  communication  with  their  friends  either 
orally  or  by  letter.  All  intercourse  between  the  prisoners 
being  interdicted,  it  is  perhaps  needless  to  say  that  gambling 
is  strictly  forbidden.  As  the  stimulus  of  fear  is  sufficient  for 
the  maintenance  of  order,  and  the  pain  of  silence  and  idleness 
is  a  sufficient  incentive  to  labour,  no  rewards  are  given  to  the 
convicts  for  good  conduct,  nor  do  they  receive  any  part  of  the 
proceeds  of  their  industry.  Both  these  regulations  appear  to 
us  to  be  beneficial ;  it  is  an  essential  quality  of  a  good  punish- 
ment that  no  act  of  the  convict,  subsequefit  to  the  commission 
of  his  crime,  should  have  any  influence  on  his  lot.  It  is  im- 
portant that  society  should  know  that  a  convict  is  suffering 
pain  because  he  committed  a  certain  offence,  and  that  his  suf- 
ferings will  not  be  alleviated  by  any  extraneous  consideration. 
As  to  allowing  the  prisoners  a  part  of  their  earnings,  it  seems 
to  us  desirable  as  much  as  possible  to  adopt  the  principle  laid 
down  by  Mr.  Livingston,  that  convicts  are  to  be  permitted  to 
labour  as  an  alleviation  of  their  solitude,  and  that  they  are  not 
to  be  considered  as  having  any  claim  on  the  produce  of  their 
industry.  The  French  Commissioners  think  that  "  this  system 
*^  is  of  excessive  severity,"  and  they  ask  "  what  would  be  the 
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inconyenience  of  giving  a  slight  stimulus  to  the  zeal  of  the 
convict,  a  small  recompense  to  his  activity?  Why  should  we 
not  throw  into  his  solitude,  and  in  the  middle  of  his  sufferings, 
a  pecuniary  interest,  which,  however  small  it  might  be,  would 
to  him  nevertheless  be  of  immense  value?" — (p.  70.)  With 
respect  to  the  severity  of  this  system,  this  seems  to  us  rather 
a  recommendation  than  an  objection;  as  the  great  difficulty  in 
all  secondary  punishments  is  to  ensure  the  infliction  of  pain. 
And  as  to  the  giving  to  the  convicts  a  pecuniary  interest  in 
their  labour,  this  would  no  doubt  be  desirable  if  there  was  not 
already  a  sufficiently  strong  motive;  but  as  the  desire  of 
escaping  from  the  inanition  of  solitude  appears  to  be  a  stronger 
incentive  to  labour  than  even  the  hope  of  reward,  we  cannot 
see  what  good  purpose  would  be  gained  by  such  a  change. 
We  undoubtedly  think  that  some  means  should  be  afforded  to. 
the  convict,  on  his  discharge  from  prison,  of  supporting  life 
without  having  recourse  to  crime;  and  so  far  as  a  gifl  of 
money  can  be  conducive  to  this  end,  we  approve  of  such  an 
arrangement;  but  there  does  not  appear  any  reason  why  this 
allowance  should  be  proportional  to  the  convict's  gains  in 
prison..  Probably  those  persons  who  could  work  best,  and 
would  therefore  have  gained  the  most,  would  be  the  least  in 
want  of  assistance^  nor  would  there  be  any  reason  why  a  pri- 
soner who  had  been  confined  for  ten  years  should  receive 
twice  as  large  a  sum  as  one  who  had  been  confined  for  only 
five  years.  The  allowance  made  to  convicts  on  their  discharge 
should  therefore,  in  our  opinion,  be  independent  of  the  amount 
of  their  gains  when  in  confinement.  This  subject,  however, 
belongs  to  the  question  of  the  treatment  of  discharged  con- 
victs, which  we  propose  to  discuss  at  some  future  period. 

With  regard  to  the  labour  of  the  convicts,  the  Auburn 
system  is  undoubtedly  inferior  to  that  of  Philadelphia.  Not 
only  is  it  less  costly  to  set  men  at  work  in  the  same  room  than 
to  furnish  each  of  them  with  tools  and  materials  in  a  separate 
cell,  but  there  are  many  kinds  of  labour  which  cannot  be 
exercised  by  a  single  person  in  a  narrow  space.  By  joint, 
efforts,  refined  and  complicated  manufactures  can  be  executed, 
which  have  both  the  tendency  of  raising  the  convict's  mind, 
and.  of  giving  him  a  greater  power  of  gaining  a  livelihood 
after  his  discharge.    Whereas  a  single  workman,  in  his  little. 
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eell^  must  confine  hiinself  to  coarser,  simpler  and  less  ingenious 
fabrics.^  The  instruction  and  inspection  of  a  number  are 
likewise  easier  than  of  separate  indiTidoals;  and  the  more 
skilled  and  refined  labour  produces  a  greater  profit  to  the 
prison.  For  these  reasons  the  system  of  working  in  company 
must,  so  far  as  the  labour  of  the  convicts  is  concerned,  be 
considered  superior  to  that  of  working  in  solitude. 

In  all  schemes  of  prison  discipline  the  question  arises — 
What  shall  be  the  punishment  for  persons  in  a  state  of  pandsb- 
ment?  What  shall  be  the  sanction  of  the  rules  which  are  to 
govern  the  conduct  of  a  convict?  In  our  penal  ccdonies  we 
have  resolved  this  problem,  by  taking  away  nearly  all  sem<« 
.Uance  of  hardship  from  the  lot  of  a  convict  transported  for 
crimes  committed  in  the  mother  country^  and  by  reserving  tbe 
little  pain  which  the  system  can  inflict  for  convicts  convicted 
of  crimes  committed  in  the  colony.^  The  Philadelphia  system 
has  effectually  solved  this  ^  difficulty  by  disabling  the  convict 
firom  infringing  the  rules  of  the  prison^  and  by  substituting 
stone  walls  for  an  ulterior  sanction.^  .  But  as  the  Aubnm  system 
puts  the  convicts  in  such  a  situation  during  the  whole  day  that 
they  may,  if  they  will,  commit  a  breach  of  discipline^  it  is 
necessary  that  there  should  be  some  means  of  obliging  them 
by  a  painful  motive  to  voluntary  obedience.  This  motive  has 
been  found  in  the  threat  of  the  whip,  which  is  employed  in  all 
the  American  penitentiaries  as  the  punishment  for  breaches  of 
discipline.  It  is  considered  preferable  to  all  other  means, 
because  it  produces  the  instant  submission  of  the  ofiender^ 

'  The  Frencli  Commissioners,  however,  state,  that  "  the  example  of  the  peniten- 
tiaiy  at  Philadelphia,  where  all  the  convicts  wotk,  frwnM  that  the  tradei  whtck  can 
be  exercised  bj  sinf^  workmen  are  sufficiently  numieiottft  to  enable  tbea  all  to  be 
usefully  employed." — p.  64. 

'  See  this  subject  explained  in  Law  Mag.  vol.  ix.  p.  6 — 9. 

'  "  Quelle  contravention  a  Tordre  peut-on  commettre  dans  la  solitude  1  La  dii- 
cipline  Iknite  entiere  se  trouve  dans  le  fait  de  Tiaoleaw&t,  «t  dans  rimpooBibilit^ 

n^me  ou  ionfc  lea  prisonniers  de  violer  la  regie  ^tablie II  en  est  qui  voient 

dans  Tordre  ^tabli  a  Philadelphie  «n  systeme  compliqu6,  qui  s'organise  difficilement 
et  se  maintient  avee  peine.  Ceux  qui  pensent  ainsi  nous  semblent  commettre  une 
gnrode  erreur.  Le  systeme  de  Philadelphie  est  dispendieux,  mats  non  difficile  i 
6tablir;  et  une  ibis  comstitu^,  il  ae  sovlient  de  lui-m^ne.  C'est  eelni  dont  k  dis« 
cipline  pr^sente  le  moins  d'embarras)  cbaque  cellule  est  une  ptison  dans  la  prison 
n^me,  et  lea  condamn^s  qui  y  sont  detenus  ne  peavent  s'y  rendre  coupables  de 
d^lits  qui  ne  se  commettent  que  dans  Tassociatiou :  il  n'y  a  point  de  chdthncns,  parce 
fuHl  n*y  a  point  d*infnetUm"'^p*  74,  76. 
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heesQse  hisi  labour  is  only  iitterrtipt^  €or  a  few  mintitea,  and 
the  infliction  is  painful  without  being  injurious  to  the  health. 
The  number  of  inflictions  varies  according  io  the  circumstances 
of  the  several  penitentiaries.  At  Singsing  there  are  nearly  five 
or  six  a  day  among  1000  convicts.  At  Auburn,  having  at 
flrst  been  frequent^  they  have  become  rare;  one  of  the  officers 
of  that  prison  stated  to  the  French  Commissioners  that  "  he 
remembered  having  seen  at  the  beginning  nineteen  convicts 
flogged  in  less  than  an  hour^  but  after  the  discipline  had  been 
well  established,  he  had  once  been  four  months  and  a  half 
without  giving  a  single  blow."  In  the  penitentiary  at  Wethers- 
field,  in  Connecticut,  corporal  punishment  is  only  resorted  to 
as  a  last  resource,  after  solitary  confinement  without  labour, 
and  in  a  dark  cell^  reduction  of  food,  and  other  means  have 
been  tried  in  vain;  but  these  means  have  proved  so  efficacious, 
that  in  the  three  years  which  preceded  the  Commissioners* 
visit,  there  had  only  been  one  case  of  flogging.  '*  The  direc- 
tors of  this  establishment  appear  to  have  a  decided  aversion 
to  corporal  punishments;  yet  they  attach  great  importance  to 
the  possession  of  the  right  of  inflicting  them.  They  seek  to 
avoid  the  application  of  a  cruel  punishment;  but  they  consider 
their  power  of  enforcing  it  as  a  powerful  means  of  action  on 
the  convicts.** — (p.  77). 

We  confess  that  we  are  not  sufficient  humanitarians  to  care 
much  for  the  cruelty  of  inflicting  corporal  punishment  on  con- 
victs. As  it  seems  to  us,  the  only  important  considerations 
are,  whether  it  is  effectual,  and  whether  it  produces  a  bad 
effect  on  the  minds  of  the  suflferers?  With  regard  to  the  first 
of  these  questions,  the  experience  of  the  American  peniten- 
tiaries is  decisive;  and  under  a  vigilant  inspection,  detection 
would  so  certainly  follow  an  oflfence,  that  the  number  of  in- 
flictions would  probably  not  be  numerous.  For  this  reason 
we  think  that  the  effect  of  flogging,  in  brutalizing  and  har- 
dening the  convicts*  minds,  could  not  be  considerable.^    And 

'  If  our  memory  does  not  deceive  us,  Mr,  £.  O.  Wake^ld  atftted,  in  hia  evidence 
belBif  tht  Committee  on  Secondary  Fiuishments,  that  flogging  was  %  pmislunent 
only  suited  to  boys,  whereas  men  despised  it  before-hand,  and  were  hardened  by  it 
aftn  the  inflictioD.  His  ramarks,  howet er,  applied  to  floggiftg  as  a  punisliineiit  for 
cnaiet  comnritied  at  large>  not  at  an  engine  of  prison  difcipKne.    The  irambcr  el 
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thus  it  would  seem  that  this  system  affords;  the  benefit  arising 
from  the  fear  of  the  whip,  without  producing  the  ill  conse- 
quences which  attend  its  frequent  or  severe  use.    Nevertheless 
it  cannot  be  denied  that  so  far  as  corporal  punishment  was 
actually  employed,  it  would  interfere  with  the  reformatory 
discipline  of  the  prison,  as  intended  to  raise  and  enlarge  the 
minds  of  the  convicts.     The  advantage,  however,  which  the 
Philadelphia  system  possesses  in  this  respect,  is  not  of  much 
moment;  and  with  regard  to  the  other  more  important  ele- 
ments of  moral  reformation,  the  Auburn  system  appears  to 
have  a  decided  superiority.     The  Sunday  is   the  only  day 
in  the  American  penitentiaries  which  is  not  devoted  to  unin- 
termitted  labour  from  morning  to  night.     Now  as  there  only 
remain  twelve  hours  in  the  week  for  the  purposes  of  instruc- 
tion, it  is  obviously  desirable  to  make  the  best  use  of  that 
short  time.     It  is,  however,  evident  that  where  literary  in- 
struction is  to  be  given,  much  more  can  be  done  if  several 
convicts  are  permitted  to  learn  together  than  if  each  is  to 
receive  his  lesson  separately  in  his  solitary  cell.    The  same 
remark  applies  to  the  religious  exhortations  of  the  chaplain, 
and  to  the  performance  of  the  sacred  offices,  both  of  which 
would  be  much  facilitated  by  the  possibility  of  addressing  the 
whole  or  a  large  part  of  the  prisoners.     It  is  true  that  the 
Philadelphia  system,  by  its  unvarying  solitude,  disposes  the 
mind  to  religious  meditation,  and  sometimes  brings  the  con* 
victs  into  a  state  resembling  those  repentant  sinners  whose 
thoughts  have  been  raised  to  a  holy  enthusiasm  by  the  effects 
of  monastic  seclusion.     But  we  doubt  whether  this  mixture  of 

• 

bitter  remorse  and  religious  aspiration  is  more  likely  to 
strengthen  a  convict's  mind  against  the  temptations  which  will 
surround  him  on  his  discharge  from  prison,  than  the  moral 
lessons,  of  a  l^ss  fervid  but  more  solid  character,  which  he 
would  receive  from  the  mouth  of  the  chaplain.  It  is  likewise 
to  be  observed,  that  the  Philadelphia  system,  by  making  a 
breach  of  the  rules  physically  impossible^  dispenses  with  all 
moral  discipline;  whereas  under  the  other  method,  the  con- 
victs, having  it  always  in  their  power  to  offend,  but  abstaining 

stiipes  inflicted  in  the  American  prisons  appears  to  be  small,  and  there  is  not  tb9, 
public  exposure  which  prodwcea  the  sense  of  ignominy  so  hurtful  to  the  moral 
character. 
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from  fear  of  punishment^  acquire  habits  of  self*restraint  and 
self-government,  which,  whatever  may  be  the  motive,  are  not 
the  less  valuable  as  habits.^ 

But  when  we  speak  of  the  reformatory  discipline  of  a  peni- 
tentiary, we  should  first  (as  the  French  commissioners  remark) 
inquire  in  what  sense  the  reformation  of  criminals  is  practica- 
ble on  a  large  scale,  and  as  forming  part  of  a  system.  If  the 
reformation  of  a  convict  means  that  he  is  sent  out  of  prison  in 
such  a  state  of  mind  that  he  fears  punishment,  has  conquered 
his  aversion  to  labour,  has  learnt  a  trade,  and  is  able  to  occupy 
his  idle  hours  without  having  recourse  to  drinking  and  de- 
bauchery, so  that,  if  he  can  find  employment,  he  is  willing  to 
get  his  livelihood  by  honest  industry ;  then  such  a  reformation 
seems  to  us  not  only  possible,  but  may  reasonably  be  expected 
from  a  well-regulated  penitentiary  system,  accompanied  with 
other  judicious  measures  for  the  treatment  of  discharged  con- 
victs. Of  160  persons,  respecting  whose  life  after  their  dis- 
charge from  Auburn  information  had  been  procured,  112  had 
conducted  themselves  well :  the  rest  had  returned  to  criminal 
or  equivocal  habits.^    A  discharged  convict,  examined  by  the 

>  The  following  extraordinary  fact  proves  the  force  of  habit  in  the  convicts  at 
Auburn ;  the  French  Commissioners  mention  it  briefly  from  the  report  of  the  Auburn 
inspectors  for  1829,  (p.  79) ;  we  copy  the  following  more  detailed  account  from 
Mr.  Stuart's  recent  Travels  in  North  America:—'*  On  the  nigfit  of  the  23d  of 
October,  1828,  an  alarming  lire  broke  out  in  a  paint-shop  in  the  prison  connected 
with  a  wood-shed.  The  fire  spread  with  great  rapidity  and  very  soon  communicated 
with  the  windows  of  the  building  in  which  the  convicts  were  locked  up,  and  before 
aay  progress  could  be  made  in  arresting  it,  the  flames  burnt  through  the  windows 
and  threatened  the  convicts  in  their  night  cells  with  suffocation.  The  keepers,  at 
the  hazard  of  their  lives,  rushed  through  fire  and  smoke  and  succeeded  in  unlocking 
every  door,  and  discharged  into  the  yard,  at  midnight,  550  convicts.  Two  avenues 
had  now  been  opened  to  the  street,  through  either  of  which  the  conviets  might  have 
escaped  in  the  confusion  of  attending  the  carru^^e  of  virater  and  the  passing  and 
re-passing  of  citizens.  Instead,  however,  of  attempting  to  escape,  they  formed  the 
most  efficient  fire  company,  having  extinguished  the  flames,  and  when  this  was  done, 
were  found  in  their  places,  no  one  having  attempted  to  escape." — Stuart*$  Thne 
Yewrt  m  NoHh  America,  vol.  i.  p.  100.  The  forbearance  of  the  convicts  to  avail 
themselves  of  this  opportunity  doubtless  arose  from  their  want  of  confidence  in  one 
another,  arising  from  the  absence  of  intercourse,  and  from  the  impossibility  of  c6m* 
municating  with  their  friends  at  large  on  so  sudden  an  emergency. 

?  This  is  the  statement  of  the  French  Commissioners,  p.  122.  Mr.  Stuart  gives 
the  same  statement,  vol.  i.  p.  98.  We  take  no  notice  of  the  number  of  second  con- 
victions, for  although  the  result  is  highly  favourable  to  the  new  penitentiaries,  the 
accounts  seem  to  be  of  an  uncertain  nattti^e* 

VpL,  X.  K 
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Committee  on  Secondary  Punishments^  stated  that  '<mt  of  the 
prisoners  discharged  from  the  English  places  of  confinement^ 
not  one  in  fifty  leads  an  honest  life.^  Nor  is  the  system  of 
transportation  much  more  eiSectual  in  this  respect^  for  we 
showed  in  a  former  number,  by  reference  to  official  accounts, 
that  of  the  transported  convicts  in  New  South  Wales,  more 
than  a  third  part  were  sufiering  punishment  for  crimes  com- 
mitted in  the  colony.^  It  is  obvious,  therefore,  that  the  Ame- 
rican penitentiary  system  is  far  more  likely  than  either  impri- 
nonment  in  company,  or  transportation,  to  change  a  convict 
into  an  usefiil  member .  of  society.  But  if  by  reformation  is 
meant  the  spiritual  regeneration  of  the  convicts,  ^'  a  death 
unto  sin  and  a  new  birth  unto  righteousness,"  the  infusion  of 
high  moral  and  religious  principle,  we  are  utterly  incredulous 
as  to  the  possibility  of  efiecting  such  a  change  to  any  large 
extent.  The  following  is  an  extract  firom  a  conversation  be* 
tween  the  Commissioners  and  Mr.  Elam  Lynds; — 

'^  QuestioUf  Do  you  believe  in  the  possibility  of  reforming  a  large 
number  of  convicts  ? 

*'  Answer*  We  must  understand  one  another.  I  do  not  believe  in 
their  complete  reformation,  except  for  young  offenders.  Nothing,  in 
my  opinion,  is  more  rare  than  to  see  a  criminal  of  mature  age  be- 
come a  religious  and  virtuous  man.  I  have  no  faith  in  the  sanctity 
of  those  who  go  out  of  prison ;  and  I  do  not  believe  tb^t  the  advice 
of  the  chaplain,  or  the  meditations  of  the  convict,  ever  make  bim  a 
good  Christian.  But  my  opinion  is  that  a  great  number  of  old  QOA- 
victs  do  not  commit  fresh  crimes,  and  that  they  even  become  usefid 
citizens,  having  learnt  a  trade  in  prison,  and  having  contracted  there 
a  constant  habit  of  work.  That  is  the  only  reformation  which  I 
ever  hoped  to  produce,  and  I  think  it  is  the  only  one  which  society 
fian  demand."--p.  389. 

Without  going  so  far  as  to  deny  that  the  religious  conver. 
sion  of  a  convict  may  not  occasionally  be  effected  in  the  Amo* 
rican  penitentiaries,  we  fear  that  it  is  not  to  be  expected  aa  a 
probable  efTect  of  the  system:  when  it  does  occur  it  must  be 
considered  not  as  a  natural  consequence,  but  as  a  happy  acci- 
dent. Strong  religious  impressions  are  certainly  produced  in 
solitude,  as  appears  fi*om  the  statements  of  the  convicts  in  the 
Philadelphia  Penitentiary ;  but  it  is  to  be  feared  that  they  may 
prove  transient,  and  may  cease  with  the  cause  which  produced 

*  Sc€  Law  Mag,  vol.  ix.  p,  28,  note.  «  Ibid.  p,'t^,  Bote; 
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them.  '  At  any  ratCi  those  persons  who  are  sanguine  as  to  the 
effects  of  religious  instruction  in  prisonsi  should  remembor 
that  the  regioien  of  silence  is  indispensable  to  the  success  of 
their  efforts.  Five  minutes  of  convict  conversation  would  be 
sufRcient  to  undo  the  effects  of  hours  of  good  advice  and  pious 
exhortation.  It  is  a  remarkable  fact  that  the  American  peni- 
tentiaries arose  in  great  measure  from  an  attempt  to  reform 
c<Hiviot8 ;  solitude  and  silence  were  resorted  to,  not  becauae 
commumcation  amuses  prisoners  and  lightens  the  pain  of 
confinementi  but  because  the  mutual  instruction  of  convicts  is 
the  most  powerful  means  of  corruption.  The  inventors  and 
perfectprs  of  this  system^  therefore^  stumbled  on  a  precious 
principle  without  knowing  in  what  its  true  value  consisted. 
They  prised  it  for  the  sake  of  a  secondary  and  subordinate 
consequence;  while  they  took  less  heed  of  an  e0ect  which  it 
likewise  (H'oduoed,  and  which  is  in  fact  the  paramount  and 
legitimate  object  of  the  institution.^  On  this  ground  the 
name  of  peniicntiarp  seems  to  us  objectionable,  inasmuch  «s 
it  suggests  the  notion,  not  that  convicts  go  there  in  order  to 
•ufier  pain,  as  tb^  consequence  pf  the  crimes  for  which  tbey 
have  been  sentencedi  but  in  order  to  repent  them  of  their 
sins,  and  to  learn  to  improve  their  moral  conduct}  whicbt 
however  desintble  so  far  as  the  persons  themselves  lire  con«- 
cernedf  obviously  can  have  no  effect  on  the  remaining  and 
more  important  part  of  the  community. 

Afl  connected  with  the  improved  habits  of  the  convicts, 
arising  from  tibeir  cleanliness,  isobriety  and  orderly  life,  it  may 

'  The  Fr^ch  authors  quote  the  following  statement  of  Mr.  Niles,  a  Commis* 
noner  of  the  Penitentiary  of  Maryland  :^^**  From  a  closer  and  more  intimate  v\tm 
ti  ths  aabjeet,  I  have  rather  abandoned  a  hope  I  ence  eatertaioed,  of  tk$  gtm$nl 
reform^itm  rfif/ftmdtn  through  ihfi  penitentiary  fiyilem*^   I  now  think  that  ils  chi^f 
good  is  the  prevention  of  crime  by  the  confinement  of  criminals.'^— p.  89.     We 
wish  that  MM.  de  Beaumont  and  de  Tocqueville  had  not,  by  an  occasional  incau* 
tv>q9|if«l  gf  t)q[kre»M»,  hiid  themielves  open  to  the  charge  of  mistakii^  th#  tri|«  f nd 
of  a  peniteptiary  eystemi  viz*  the  detennent  from  crime 'by  inflicting  pain  os  eonvicts. 
Thus  they  ^y$  in  page  8},  "  Jusqu'a  quel  point  Tusage  des  ch&timens  corporels 
peut-il  S0  concilier  avec  Tobjet  m^me  du  systeme  p^nitentiaire,  qui  esf  la  rSforme  du 
caupabUf*    So,  in  page  107,  they  state  that  "  the  advantages  pf  the  penitentiary 
system  in  the  United  States  aie»  1,  the  impossibility  of  corruption  i^  the  convicts 
wheQ  in  prison ;  2,  great  probability  that  by  acquiring  hab)ts  of  obedience  and 
labour,  they  may  become  useful  citizens ;  and  3|  the  possibility  of  a  radical  re* 
foHQ.*'    They  doubtless  meant  to  say,  that  in  addition  to  the  great  and  primary 
object,  these  w«re.  the  incidental  adyanUges  of  the  9ysten». 

k8 
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be  proper  to  mention  the  very  small  mortality  in  the  best 
American  penitentiaries.     At  Singsing  the  annual  mortality  is 
1  in  36;  at  Wethersfield,  1  in  44;  at  the  Maryland  Peniten- 
tiary,  1  in  48;  at  Auburn,  1  in  55 ;  at  the  Massachusetts  Peni- 
tentiary, 1   in  58.    This  is  not  only  a  less  mortality  than 
would  doubtless  take  place  among  the  same  convicts  if  at 
large,  As  their  dissolute  lives  would  make  them  peculiarly 
liable  to  diseases;  but  is  less  than  the  average  mortality  of  the 
districts  in  which  the  prisons  are  situated*     See  pp.  85.  393« 
The  comparative  cheapness  of  the  two  systems  may  be  con- 
sidered under  two  heads — as  respects  the  cost  of  building,  and 
the  income  arising  from  the  labour  of  the  convicts.     The 
French  Commissioners  remark,  that  '^  there  ai*e  considerable 
expenses  necessarily  inherent  in  the  Philadelphia  system.    As 
the  coiivict  is,  according  to  this  system,  always  confined,  his 
cell  must  be  spacious,  well  ventilated,  provided  with  every 
thing  that  is  required  in  a  place  whidh  the  inmate  never  quits, 
and  large  enough  to  enable  him  to  work  without  much  diffi- 
culty.    This  cell  must  moreover  open  upon  a  small  yard,  sur- 
rounded with  walls,  in  which  he  may  every  day,  at  fixed  hours, 
breathe  the  outward  air.   .  Now,  whatever  care  may  be  taken 
to  avoid  expense  in  the  construction  of  this  cell  and  its 
appendages,  it  must  necessarily  be  more  costly  than  a  cell  of 
less  size,  without  a  separate  yard,  and  only  intended  to  be 
occupied  by  the  convict  during  the  night." — p.  181.    The 
following  table  will  show  the  comparative  cost  of  construction 
for  the  several  new  penitentiaries  in  the  United  States;  it  is, 
however,  to  be  observed,  that  the  expense  of  that  at  Philadel- 
phia appears  greater  than  its  system  would  necessarily  require, 
as  a  large  outlay  was  made  for  the  sake  of  architectural  orna- 
ment.    The  same  remark  applies  to  that  at  Washington. 

Penitentiaries.  No.  of  Cells.       Expense  of  each  Cell.* 

T^-  i  "^ W^i^.°"'  •^"."  \    "^    '•««  *•"•  <^  "■  •«•> 

^  *"'    C.  Pittsburg    ; 190       '978  doll.  (203/.  15s.) 

r  WTashington    160       1,125  doll.  (234/.  7*.  4//.) 

I  Charlestown  near  Boston .    >    300  286  doll.  (59/.  lit.  8<2.) 

Auburn    J  Singsing 1.000  200  doll.  (41/.  13s.  4d,) 

System.    1  Wethersfield  232  150  doll.  (31/.  5s.) 

I  Baltimore   .'        320  146  doll,  (30/.  8s.  4</.) 

I  JJlacKwell  Islapd    240  133  doll.  (27/.  14s.  2rf.) 

pp.  429—431. 
*  The  expense  of  each  cell  is  calculated  by  dividing  the  whole  expense  of  the 
prison  by  the  number  of  the  cells.    The  dollar  is  reckoned  9X  4<*  2d, 
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Mr.  Welles,  one  of  the  inspectors  of  the  prison  at  Wethers- 
field,  stated  to  the  Commissioners  his  persuasion  that  a  peni- 
tentiary of  500  cells  might  be  built  for  40,000  dollars 
(8,333/.  6«.  8rf.)>  that  is  to  say,  for  80  dollars  (16/.  135. 4d.)  a 
cell.— pp.  342—340.  The  probability  is,  that,  if  a  proper 
locality  was  chosen,  a  penitentiary  might  be  built  at  a  less 
expense  in  England  than  in  North  America ;  for  although  the 
prices  of  the  materials  are  generally  higher  in  this  country, 
the  wages  of  labour  are  very  much  lower. — p.  293.  It  is  to 
be  observed^  that  much  of  the  solidity  of  structure  required  in 
common  gaols  may  be  spared  in  a  modern  penitentiary;  for  as 
the  convicts  do  not  communicate  with  each  other,  they  cannot 
act  in  common  so  as  to  effect  an  escape  by  force.  Escapes 
from  gaols  are  almost  always  effected  by  combined  efforts, 
and  with  the  assistance  of  others,  even  if  only  one  convict 
should  be  willing  to  risk  his  life,  or  should  succeed  in  break* 
ing  out.  When  Mr.  Stuart  visited  Auburn  in  1828,  no  escape 
had  taken  place  from  that  prison. — vol.  i.  p.  88. 

If  the  original  expense  of  building  is  by  this  plan  reduced 
to  a  minimum,  the  current  expenses  of  the  prison  may  be 
entirely  defrayed  from  the  produce  of  the  convicts'  labour.  In 
1831  the  penitentiaries  of  Auburn  and  Wethersfield  more 
them  paid  their  own  expenses ;  the  penitentiary  of  Baltimore^ 
produced  to  the  state  of  Maryland  the  net  sum  of  44,344  dol- 
lars (9,238/.)  in  the  three  first  years  of  its  institution.  The 
Philadelphia  prison,  which  is  conducted  on  a  less  profitable 
system,  has  annually  pai<l  all  its  expenses,  except  the  salaries 
of  the  officers. — ^pp.  4SQ — 486.  Notwithstanding  the  dif- 
ferent rates  of  wages  in  England  and  America,  we  see  no  rea- 
son to  doubt  that,  under  proper  management,  a  penitentiary 
might  in  this  country  be  made  to  pay  the  greater  part  of  its 
own  expenses ;  so  that  if  the  system  could  once  be  set  a  going, 
it  would  maintain  itself  with  little  assistance.  It  should  how-r 
ever  be  borne  in  mind,  that  the  saving  of  inconsiderable  sums 
is  in  this  question  a  matter  of  secondary  moment;  that  it  is 
extremely  important  to  prevent  the  contractor  from  acquiring 
an  undue  influence  over  the  officers,  so  as  to  interfere  with 
the  strictness  of  discipline,  and  that  it  is  above  all  necessary 
to  guard  against  the  abuse  of  the  prison  becoming  a  mere 
manufactory. 
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On  a  general  comparison  of  the  two  penitentiary  systems — 
of  working  in  solitude  and  working  together  in  silence-r-it 
thus  appears  that  the  former  is  more  expensive^  both  ai& 
resp^ts  the  construction  of  the  gaol  and  the  gainflilness  of 
the  conyicts'  labour  \  that  it  teaches  the  Convittft  less  profit^ 
able  employments ;  thai  it  afibrds  less  facilities  for  their  lite^ 
Mu^y  and  religious  instruction,  and  exerts  oret  them  no  moral 
discipline:  but  that  it  is  attended  with  less  risk,  and  inflicts 
rather  more  pain.  Our  ojnnion  inclines  to  a  preference  of  tixe 
Auburn  system,  eren  if  the  expenses  were  equal ;  but  as  both 
agree  in  admitting  the  same  fundamental  principle  of  perpetual 
siknee  made  endurable  by  means  of  labour  and  instruction, 
it  does  not  appear  to  us  that  a  government  could  err  ih 
adopting  eittrer  method. 

The  improved  penitentiary  system  has  not  been  festablishedl 
a  sufficient  number  df  years  in  tiie  United  Stated  to  enable  us 
to  form  a  well-grounded  judgment  on  its  efiects.  So  fiir^ 
however,  as  the  number  of  second  convictions  can  be  ascer* 
tained^  its  success  appears  to  be  put  out  of  doubt;  thus  in  the 
old  prison  of  New  York  the  second  convictions  were  1  in  9j 
i»  the  prison  of  Maryland  1  in  7 ;  in  Walnut  Street  prison 
and  at  Boston  1  in  6,  and  in  the  old  prison  of  Connecticut  1 
in  4^1  But  at  Aubutn  the  proportion  is  only  1  in  19,  and  at 
Wethe3r%iield  1  in  ^  It  is  however  extremely  difficult  lo 
ascertain  the  preventive  effects  of  a  penal  sjrstem,  as  there  are 
nb  means  by  common  statistical  accounts  of  discovering  the 
Qianber  of  crimes  committed  in  a  country.  The  number  of 
eommitments  (ht  of  convictions  is  usually  teiken  as  an  index ; 
but  a  moment's  reflection  must  show  how  imperfect  a  criterion 
it  afibrds.  For  example,  tiie  exact  number  of  murders  annu-^ 
ally  committed  in  England  is  probably  known>  with  v«ry  few 
exceptions;  and  probably  detection  and  conviction  of  the 
murderers  ensue  in  at  least  two-thirds  of  the  cases*  A  nearly 
equdi  notoriety  attends  all  the  more  seridus  crimes,  such  as 
burglary,  highway  robbery,  arson,  rape ;  and  in  some  of  tilese 
a  large  proportion  of  the  oflenders  are  brought  to  trial  and 
convictedv     But  when  we  come  to  such  crimes  as  obtaining 

V  It  ii  ascertainedk  (hat,  of  16,000  convicts  in  the  central  prisons  of  France, 
4,000  have  been  convicted  before :  and  the  number  of  second  convictions  is  ia- 
breasing. — p.  148. 
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money  on  fidse  pretences,  swindling,  and  petty  larceny,  a 
large  portion  of  the  offences  is  not  discovered  even  by  the  su^ 
fering  party,  and  of  those  that  are  discovered  a  still  It^rger 
part  is  not  broij^ht  before  the  oificers  of  justice,  and  conse- 
quently never  obtains  public  n<rtoriety.    When  anybody  con* 
aiders  to  what  an  extent  pilfering  prevails  among  the  poorer 
diasses}  how  many  petty  tliefts  are  committed  by  servants  and 
workmen  in  large  estabUshments;  how  much  fire-wood  is. 
stolen  by  cottagers  in  winter;  how  many  pockets  are  emptied, 
of  their  contents  in  large  towns ;  and  in  general  how  many 
arlielee  of  small  vahie  are  lost  without  the  proprietor  being 
either  able  to  discover  the  offender,  or  if  able,  willing  to 
take  the  necessary  trouble  for  that  purpose ;  if,  we  say,  he 
considers  these  fircts,  he  will  probably  be  of  opinion  that  not  a 
hmidi^th  part  of  the  petty  thefts  committed  in  a  country  come 
under  the  cognizance  of  the  courts*     It  is  quite  evident  that 
thseviag  would  be  the  most  unprofitable  of  trades,  if  the  assise 
OideBdars  in  England  contained  a  list  anything  approaching  to 
completeness  of  the  primes  committed  in  six  or  eight  months. 
It  ofijen  happens  that  in  a  large  county  the  whole  value  of 
the  stolen  property,  as  enum^ated  in  the  Calendar,  would  not 
mvtch  exceed  1(M«,  to  be  divided  among  thirty  or  forty  persons: 
now  it  is  clear  that  if  this  was  to  be  taken  as  a  fiiir  sample  of 
die  profits  of  crime,  the  race  of  thieves  would  be  soon  extin* 
girished  by  starvation,  which  would  be  a  far  more  efiectual 
way  of  getting  rid  of  them  than  transportation  to  New  South 
Wales.    Mr*  Wakefield  states,  in  his  book  on  the  Punish- 
ment of  Death,  that  the  average  career  of  a  London  thief 
may  be  taken  at  two  years.    As  during  the  whole  of  this 
time,  he  maintains  himself  (and  probably  a  mistress)  in  ease 
and  luxury  out  of  the  property  of  others,  it  is  plain  tiiat  the 
one  erimo  for  which  he  is  at  last  convicted  furnishes  a  very 
imperfeet  guide  to  the  number  of  others  which  he  had  com- 
mitted witfKmt  detection*     In  general,  however,  it  may  be 
said,  ihwt  in  the  same  country,  at  nearly  the  same  state'  of 
civilization,  for  the  same  crime,  and  with  the  same  system  of 
police^  the  commitments  or  convictions  bear  a  pretty  constant 
pfttio  to  Ifee  crimes.     It  is  obvious,  however,  that  tiie  circum- 
stances of  dilSferent  countries  differ  so  much  as  to  make  all 
comparisons  under  this  head  fiillacious;  and  in  the  same 
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country  an  improved  police  system  might  increase  the  com-* 
mitments,  while  crime  remained  stationary^  or  had  diminished: 
or  a  general  alarm^  which  paralysed  the  executive  power^  and 
disorganized  the  system  of  society^  might  greatly  diminish 
the  commitmentSi  while  crime  had  largely  increased.  Of  this 
latter  case  we  have  had  two  examples  in  our  country  within 
the  last  few  years»  In  18^  and  1830,  when  at  certain 
p(e]lk>ds  of  the  year  ricks  were  blazing  every  night,  and  the 
populations  of  whole  parishes,  and  sometimes'  of  whole  dis- 
tricts, were  engaged  in  violent  attacks  on  the  persons  and 
properties  of  obnoxious  individuals,  when  nearly  the  whole 
South  of  England  was  the  scene  of  a  poor-law  insurrection, 
the  returns  of  convictions  certainly  show  an  increased  number 
of  convictions  for  arson  and  riot;  but  no  person  by  comparing 
them  with  former  years  could  judge  of  the  immense  augmen- 
tation of  those  crimes  at  that  unhappy  period.^  The  state  of 
Ireland  during  last  autumn  and  winter  affords  even  a  s|;ronger 
example*  There  a  complete  anarchy  prevailed;  men  were 
murdered  in  the  face  of  day,  flie  police  were  powerless,  wit- 
nesses dared  not  to  give  evidence,  prosecutors  dared  not  to 
prosecute,  jurymen  dared  not  to  convict.  Crimes  the  most 
savage  and  the  most  atrocious  were  multiplied  a  thousand--^ 
fold,  while  there  were  few  commitments  and  no  convictions* 
If  at  some  future  day  nothing  remained  of  the  history  of 
Ireland  but  the  list  of  convictions,  a  person  who  took  them  as 
a  test  of  the  amount  of  crime  would  conclude  that  Ireland 
had  never  been  in  so  prosperous,  tranquil,  aiid  orderly  a  con- 
dition as  at  the  end  of  1832!  Such  are  the  errors  into  which 
an  incautious  use  of  this  kind  of  argument  is  likely  to  lead. 

We  do  not  think  it  necessary  to  follow  our  authors  through 
their  remarks  on  the  badness  of  the  French  prisons,  (a  fact 
sufficiently  known  to  the  readers  of  Vidocq's  Memoirs,)  or  pn 
the  difficulties  which  attend  the  introduction  of  the  American 
Penitentiary  System  into  France.  We  believe  that  the  chief 
obstacle  to  the  establishment  of  improved  penitentiaries  in 
this  country  is  the  expense  which  would  attend  their  con* 
struction:  for  we  fear,  that  however  willing  Parliament  might 
be  to  grant  twenty  millions  in  order  to  extinguish  Negro 

'  In  1823  and  1824  the  prosecutions  for  arson  were  twenty-eight  in  each  year; 
in  1829,  the  prosecutions  were  thirty-seven ;  in  1830>  forty-fiye. 
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slavery^  it  would  not  be  so  easy  a  matter  to  obtain  half  a 
million  in  order  to  put  an  end  to  the  crying  evil  of  penal 
colonies^  and  to  purge  tbe  impurities  of  our  hulks  and  gaols. 

The  commissioners  conclude  their  work  with  a  discussion 
of  the  merits  of  penal  transportation,  which  is  inconsistent 
with  their  recommendation  of  the  adoption  of  a  penitentiary 
system  at  home.  Their  opinion  is,  as  may  be  expected  from 
.persons  who  have  carefully  and  dispassionately  examined  tfi^ 
subject,  unfavourable  to  this  pernicious  system;  we  do  not, 
however,  think  it  necessary  to  repeat  their  objections,  after 
the  full  consideration  which  we  have  given  to  this  question  in. 
former  numbers  of  this  Journal.  (Nos.  XV.  and  XIX.)  We 
feel  it,  however,  right  to  advert  to  a  preliminary  remark  made 
by  them  on  the  advantages  of  transportation,  to  which,  as  being 
a  concession  from  an  enemy,  the  defenders  of  that  punishment 
may  doubtless  attribute  some  weight. 

*'  The  system  of  transportation  presents  advantages,  which  we 
must  begin  by  admitting.  Of  all  punishments  that  of  transporta- 
tion is  the  only  one  which,  without  being  cruel,  nevertheless  deli- 
vers the  society  from  the  presence  of  the  convict.  The  criminal  in 
prison  may  escape :  when  restored  to  liberty,  at  the  expiration  of 
his  sentence,  he  becomes  a  just  subject  of  alarm  to  all  his  neigh- 
bours: whereas  the  transported  convict  seldom  reappears  in  his 
native  country ;  with  him  is  removed  a  fruitful  germ  of  disorder 
and  crime.  This  advantage  is  undoubtedly  great;  and  it  cannot 
fail  to  strike  the  minds  of  all  in  a  country  where  the  number  of 
criminals  is  increasing,  and  where  a  whole  nation  of  malefactors  is 
already  rising  up.  The  system  of  transportation,  therefore,  rests 
on  a  truth,  calculated  by  its  simplicity  to  make  its  way  among  the 
multitude,  who  have  not  sufficient  time  to  understand  the  real 
merits  of  any  question.  The  state  knows  not  what  to  do  with  cri- 
minals in  their  native  country :  therefore  it  exports  them  to  another 
place."— pp.  227,  228. 

Now  there  is  no  doubt  that  transportation  delivers  one 
society  from  the  presence  of  the  convict,  but  it  is  only  to 
iniSict  it  on  another ;  that  the  mother-country  gains,  but  that 
she  gains  at  the  expense  of  the  colony,  whose  welfare  it  is  her 
duty  to  protect,  and  whose  interests  are  bound  up  with  her 
own.  There  is  no  doubt  that  with  the  convict  is  removed  a 
fruitful  germ  of  disorder  and  crime ;  but  he  is  removed  to  a 
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place  where  he  has  more  freedom  of  action,  more  &jcii^  of 
commitling  .fresh  crimei  iaore  chance  of  thriving  in  the  wofld, 
of  marrying  some  woman  pe)rhaps  more  depraved  ^an  him- 
self and  Ifaisiikg  up  children  to  be  a  curse  to  the  colony  and 
a  shame  to  the  mother-coiuitry.  It  may  be  true  that  a  whole 
nation  of  maldb4torS|  ooolposed  chiefly  of  dUflohai^^  convietBy 
is  growing  up  in  the  heart  of  the  country*  But  we  would  ask 
whether  these  persons  are  likely  to  do  more  harm  as  a  de- 
spised, a  shunned^  and,  ^  it  wa^»  an  inferior  os^te,  in  the 
mititet  of  aft  honest  and  an  industrious  population,  than  as 
forming  a  society  by  themsehesi  where  they  themselves  set 
the.  law  of  opinion,  where  they  are  the  most  important- as  well 
as  most  numerous  class,  and  where  die  government  itself  is 
forced  to  cgaisai  under  iheir  triumphant  audacity  ?  This  truihf 
as  the  French  compoissioners  art  pleased  to  call  the  mt9ehiev-« 
ous  delusion  to  which  we  haVe  adverted^  may  make  hs  way 
among  the  unthinking  multitude,  but  we  trust  that  the  num- 
ber of  persons  who  see  the  futility  of  the  riddance-principle,  as 
applied  to  transportation,  may  every  day  more  and  more 
increase.  Most  happily  for  France,  whatever  popular  mania 
may  exist  on  this  subject,  there  are  two  reasons  which  make  it 
neKt  to  impossible  for  her  to  have  recourse  to  transportation ; 
the  one  is,  that  she  has  no  colony  fit  for  the  purpose,  except 
she  should  choose  to  condemn  Algi^s  to  this  sad  office :  the 
other  iS)  that  not  being  mistress  of  the  seas,  she  could  not 
ensure  a  communication  with  her  colony  during  war.*  For 
these  reasons,  we  think,  that  those  Frenchmen  who  are  aware 
of  the  extreme  perniciousness  of  penal  transportation,  need 
feel  no  alarm  that  it  will  (at  least,  for  many  years),  be  inflicted 
upon  France :  we  only  wish  that  we  had  equally  good  reasons 
why  it  could  not  be  maintained  in  this  countryi^ 
L. 

'  We  iMv*e  reasoK  to  kiiow«  tiiftt  a  wwh  having  beto  eaterttined  adftie  years  ago 
by  the  Dutch  goTemmeat  to  establish  a  penal  colony  for  Holland,  the  plan  was 
aband))ned  on  the  ground  olf  its  being  impracticable  for  a  state  which  was  not  a  first- 
rate  naval  powet. 

s  "  En  1833  U  pArlSiii«iit  brttMlDiq«d  Mtilma  ta»  oMatnisl^A  k  Tefite  4'SM« 
mvuir  quels  6t«ient  les  melllews  moyeiw  de  rewAn  efficerice  rappltcatioii  dos  peiMS 
autres  que  la  peine  de  mort.  La  commission  fit  son  rapport  le  22  Juin,  lSd2.  C'est 
dans  ce  pi^cieux  document  que  nous  puisons  les  extraits  qui  suivent :  nous  devons 

dite  dspeiidaiit  qnt  la  t:oiimii«Rmi  n  Ait  pais  tltnitunM,  et  qtte  ses  cobdmionB  n'tx» 


(    139    ) 


AET.  VU.— CHITIY'S  PRACTICE  OF  THE  LAW. 


■^<HakHM*iu 


The  Practice  of  the  Law  in  all  Us  Departments;  with  a 
View  of  RightSp  Injuries y  and  Remedies^  as  ameliorated  by 
recent  StattUes^  Rules f  and  Decisions  f  showing  the  best 
modes  of  crec^i^^  perfecting^  securingf  and  transferring 
Rights;  and  the  best  Remediesfbr  every  Injury ^  as  weU  by 
acts  of  parties  themselves  as  by  legcU  proceedings  $  and 
either  to  prevent  or  remove  Ityuries,  or  to  enforce  spec^ic 
reli^or  peiformanee^  or  compensetion^  and  showing  the 
Practice  in  Arbitrations f  b^ore  Justices;  in  Courts  of 
Common  Law^  Equity,  Ecclesiastical  and  Spiritual^  Adnd^ 
rally,  and  Courts  of  Appeal  With  new  Practical  Forms* 
Intended  as  a  Court  and  Circmt  Companion* — In  two 
VoIumeB^  Vol*  I.  Parte  I  and  IL — By  Jobkph  Chitty, 
Esq.^  of  the  Middle  Teidplei  Bamsten — Lond<»n:  18SS% 

We  havfe  no  doubt  the  profession  iii  general  will  shaf  e  with  lis 
the  gratification  We  experience  in  finding,  from  the  appear- 
ance of  this  work,  that  the  learned  and  excellent  author, 
although  debarred  by  bodily  infirmity  from  prosecuting  ahy 
longer  the  more  active  labours  of  a  forensic  life,  is  still  able 
to  devote  his  talents  and  legal  knowledge,  eveh  more  usefully, 
because  more  undividedly,  than  before,  to  the  benefit  and  in- 
struction of  his  brethren.  We  briefly  characterized  this  book 
in  our  last  numbler  as  one  which  no  legal  practitioner  otight 
to  be  without.  A  more  iftinute  and  extended  examination  of 
it  (thfe  second  part  has  since  appeared)  has  amply  confirmed 
that  judgment.    Valuable  as  ai^  Mr.  Chitty's  former  labours, 

priinietit  que  les  o]^liioQS  de  la  majority.  C^est  ct  que  ttoQs  a  dmnri  tin  m^mbre  te^i* 
dSstittgitfl  d\i  pariemeiit  brltatttaiqute  qui  6a  fai1»ait  partie."— ^  ^f.  On  tMs  fUs^ 
sagi^  vft  htive  two  remaHcs  to  make.  Fint»  as  meoEibtai  of  oj^osite  opiatMiA.  are 
studiously  put  on  select  committees  of  the  House  of  Commons,  it  rarely  happens 
that  their  decisions  are  unanimous.  Secondly,  we  beg  to  assure  MM.  de  Beaumont 
and  de  focquevilte,  that  vfrhalevel*  may  be  the  opinion  in  France,  in  England  the 
Repoit  oil  Secomdaiy  PunUhnventB  is  by  no  means  t}6ttwlered  a  **  dtfdumm  pf6- 
ckits.** 

We  understand  that  a  translation  of  the  work  of  MM.  de  Beaumont  and  de 
Tocqnef^e  ia  in  preparation  by  Dr.  Leiberj  the  learned  editor  of  die  EsCydOj^edia 
Americana,  who  will  likewise  furnish  some  oilgtiil  matter; 
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and  highly  as  they  are  appreciated  by  the  profession,  we  have 
no  hesitation  in  expressing  our  conviction  thiat  the  merits 
and  usefulness  of  the  present  work  will  entitle  him  to  claim 
from  them  a  double  debt  of  gratitude.  The  extent — we 
ought  rather  to  say  the  universality — of  its  plan  and  charac- 
ter, may  be  gathered  even  from  the  title,  which  we  have  copied 
at  its  somewhat  alarming  length.  A  work  professing  to  give 
a  comprehensive  view  of  all  the  rights  incident  to  persons  and 
property  of  every  kind,  and  the  modes  of  creating,  perfecting, 
securing,  and  transferring  them;  of  all  the  injuries,  public  and 
private,  to  which  they  can  be  subjected,  and  of  all  the  lawful 
acts  and  remedies  by  which  those  injuries  may  and  ought  to 
be  prevented,  abated,  redressed,  and  punished,  without  or  by 
means  of  a  resort  to  legal  proceedings, — and  pursuing  all 
these  subjects  into  minute  practical  detail, — involves  aA  amount 
of  labour  which  may  well  startle  the  languid  students  and 
patch-work  compilers  of  the  present  day,  and  might  appear 
formidable  even  to  the  laborious  industry  of  a  Comyns  or  a 
Viner.^  In  order,  however,  to  enable  our  readers  to  judge 
more  perfectly  of  its  comprehensiveness  and  value,  we  pro- 
ceed to  a  more  detailed  analysis  of  its  contents. 

The  whole  work  is  to  be  comprised  in  two  volumes,  of  about 
a  thousand  pages  each;  of  which  the  first  only  is  yet  published, 
and  relates  to  matters  antecedent  to  the  commencement  of  any 
suit,'Svhile  the  second  will  state  in  detail  all  the  practical 
modes  of  conducting,  from  first  to  last,  every  proceeding  which 
can  be  termed  litigation.  The  first  volume  is  distributed  into 
ten  chapters.  Chapter  I.  consists  of  a  general  introductory 
view  of  the  properties,  rules,  and  distinctions,  incident  to  rights, 
injuries,  and  remedies  of  every  kind;  affording  also  general 
practical  information  for  the  selection  of  the  best  of  several 
remedies.  Chapter  II.  relates  to  rights  affecting  the  person, 
whether  absolute  or  relative,  and  the  injuries  and  remedies 
applying  to  those  rights.  Absolute  personal  rights,  with  the 
injuries  and  remedies  incident  to  them,  are  divided  into  those 
relating  to  personal  security,  personal  liberty,  and  sepulture; 
the  first  of  these  subdivisions  including  all  injuries  to  the  life, 
the  body  or  limbs,  the  health,  and  the  reputation  of  the 

1  The  "analytical  table  of  rights,  iojuries,  and  remedies, "  prefixed  to  the  wprki 
must  of  itBelf  have  cost  coasideraUe  labour. 


Chinas  Practice  of  the  Law,  141 

individual.      Jttelaiive  personal  rights  and  injuries  are  dis- 
tributed into  those  affecting  the  relations  of  husband  and  wife« 
parent  and  child,  guardian  and  ward,  master  and  apprentice, 
and  master  and  servant. — Chapter  III.  details  the  law  relating 
to  the  rights,  injuries,  and  remedies  incident  to  personalty  \ 
Chapter  IV.  to  r^a/ property.     In.the  former  are  consid^ed* 
1st,  the  nature  and  several  kinds  of  personalty;  2d,  the  dif- 
ferent extents  of  interest,  3d,  the  different  times  of  enjoyment, 
which  may  exist  in  it;  4th,  the  number  of  owners  by  whom 
it  may  be  enjoyed;   dth,  the  various  modes  of  acquiring  a 
right  to  it;  6th,  the  properties  of  all  contracts  relating  to  it; 
and    lastly,    the  several    injuries,   offences,  remedies,    and 
punishments  variously  applicable  to  the  various  descriptions 
of  personalty.     The  latter  considers  the  rights  to  realty  under 
the  following  heads: — 1st,  the  nature  and  several  kinds  of 
realty  in  genetal,  whether  corporeal  or  incorporeal ;  2d,  tenures 
and  their  incidents;  3rd,  the  degrees  of  interest,  the  qualities 
and  quantities  of  estates;  4th,  the  times  of  enjoyment,  present 
or  future;  5th,  the  divisions  of  ownership;  6th,  the  titles,  or 
modes  of  acquiring  or  losing  real  estate  (in  which  Blackstone's 
division  is  pretty  closely  followed;)  7th,  the  distinction  be- 
tween legal  and  equitable  interests.  And  it  divides  the  injuries 
and  remedies  applying  to  realty  into  civil  and  criminal^  sub- 
dividing the  former  again  into  those  relating  to  corporeal  or 
incorporeal  property.    On  all  of  these  subjects  the  author  has 
left  little  information  to  be  desired,  and  has  in  fact  brought 
together,  in  one  shape  or  another^  almost  all  that  is  to  be 
found  in  the  two  first,  and  much  of  the  other  two,  volumes  of 
Blackstone,  with  the  addition  of  the  subsequent  authorities, 
and  of  an  almost  infinite  number  of  practical  hints  and  direc- 
tions which  would  be  looked  for  in  vain  in  the  works  of  any 
other  elementary  writer* 

In  the  chapters  immediately  succeeding,  we  come  upon 
ground  almost,  if  not  altogether,  untrodden  by  any  former 
legal  writer;  the  consideration,  namely,  of  the  various  mea- 
sures of  precaution  and  preparation  to  which  an  individual 
ntay  lawfully,  and  ought  for  his  own  protection,  to  have  re- 
course for  the  prevention  of  apprehended  or  ieven  possible 
iiqury ;  or  after  an  injury  has  been  begun,  or  an  adverse  right 


14S  Ckiiiy^s  Practice  of  ike  Law.     . 

has  been  adyanced,  for  placing  himself  in  the  most  secure 
position  for  the  encounter  of  actual  hostilities;  and  of  the  acts 
and  remedies  which  he  has  a  right  to  set  iri  motion  for  the 
abatement  or  removal  of  injuries  to  his  person  or  property — 
friiheut  or  htfore  a  resort  to  legal  proceedings.  Chapter  V. 
is  entitled^  ^^  Of  Precaudonary  Measures  in  Anticipation  of  an 
Injury."  It  opens  with  some  good  advice  to  clients  as  to  their 
selection  of  honest  and  competent  legal  advisers^-whieh,  how- 
ever^  we  fear  the  legal  advisers  are  more  likely  to  read  than 
they  for  whose  information  it  is  more  immediately  designed. 
After  some  observations  on  the  necessity  and  prudencci  of  pre- 
cautionary measures  in  general,  the  author  passes  to  the  c<)nai* 
deration  of  particular  measures  of  precaution:-— 1st,  in  cases  in- 
dependent of  any  contract ;  Sdly,  in  cases  where  a  contract  exists. 
The  former  consist  principally  of  various  notict^  which  it  is 
advisable  for  a  party  to  give — as  notices  not  to  give  eredit  io 
persons  for  whocfta  default  he  might  otherwise  be  liable;  notices 
of  dissolution  of  partnership,  of  the  loss  or  fraudulent  obtaining 
of  bills  or  notes,  of  danger  in  a  particular  place,  notice  not  to 
trespass,  &c.  &c. ;  also  of  precautions  in  fixing  boundaries  and 
exercising  acts  of  ownership  over  property,  &c.  The  latter  are 
considered  under  all  the  various  relations  in  which  parties  may 
be  placed  in  consequence  of  their  contracts  ;<^as  preoautions 
by  vendors  and  purchaserSf  by  morigqgeeM,  by  landlord  and 
tenamit  by  earrierg,  by  persons  desirous  of  obtaining  iUms 
over  property,  &c.  Under  this  head  come  also  the  perform- 
ance of  conditions  precedent  and  concurrent;  the  various  notices 
and  requests  necessary,  or  advisablis  in  order  to  the  enforcing 
or  rescinding  a  contract;  the  tendering  of  indemnity^  &e« 
The  author  then  considers  the  precautions  to  be  observed  by 
an  expected  defendant,  as  tender  of  debt,  damages,  or  amends ; 
securing  a  right  of  set-off,  &c. : — informs  his  readers  where  it 
is  essentiai  to  repeat  the  several  precautionary  measurers  before 
treated  of,  with  a  view  of  securing  evidshoe  of  themz^^aad 
concludes  with  a  statement  of  the  precautions  to  be  observed 
by  (it  ishduld  rather  be  said,  o£  all  the  rights,  duties  and  liabi- 
lities of)  executors  and  administrators^  Chapter  VI.  **  Incep- 
tion of  an  Injury,  and  Preliminary  Steps  before  Actual  Hosti- 
lities," als6  divides  the  subject  iiito  measures  unconnected 
and  connected  with  contracts.    Under  the  former  head  are 
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oompriaed  demands  of  persoiiia  or  gboda,  demands  of  explana- 
tion of  assaults  or  slanders^  notices  to  remove  or  disconlinue 
nuisances,  requests  to  remove  goods  from  another^s  land, 
entry  and  demand  of  possession  of  land,  and  to  avoid  fines,  and 
proceedings  connected  with  claims  upon  the  hundred.  Under 
the  latter-^notioes  and  demands  in  general,  demands  of  goods 
obtained  by  parties  under  an  incapacity  to  contract,  demands 
by  landlords  to  create  a  forfeiture,  notices  <^  adverse  pro- 
ceedings to  sureties,  &c.  &g.  Some  of  the  matters  discussed 
in  these  two  chapters,  although  highly  useful  in  themselves, 
are  perhaps  rather  in  the  predicament  <^  being  dragged  in 
head  and  shoulders;  in  truth,  the  author*s  anxiety  to  adhere 
to  a  systematic  and  philosophical  arrangement  hajs  led  bitti 
into  some  difficulties,  which  might  have  puszled  his  leaders 
but  for  the  very  full  indexes  subjoined  to  the  volume.  For 
instance,  under  the  head  of  '^  Precautions  by  Executors  and 
Administrators,''  we  find  discussed  not  only  the  steps  to  be 
taken  and  rules  to  be  observed  by  them  in  proving  the  will, 
getting  in  the  assets,  paying  debts  and  legacies,  &c.  &c«  but 
ihe  whole  course  of  proceedings,  pleadings,  and  evidence  in 
actions  and  suits  by  and  against  executors  and  administrators, 
certainly  belonging,  aooording  to  the  author's  jdaui  to  a  sUb- 
aequent  part  of  the  work.  Some  of  the  recommendations  and 
forms  of  notices,  8U.  given  in  tins  part  of  the  volumis,  may 
exeite  a  snule  firom  the  fmveti  of  their  expression,  or  the 
quaintnesB  of  the  terms  in  which  they  are  couched.  A  notice  not 
to  trust  a  naughty  wife  ^'  should  not  uimeeesiarilycidwam9t/^  the 
wife  or  any  third  party."--^^'  How  to  efiect  that  desirable  object 
[of  securing  ah  admission  out  of  the  mouth  of  the  opposite  party] 
must  depend  on  the  circumstances  of  eai^h  particular  ease,  and 
the  charact^  of  the  parties  intcarested  therein*  It  may  justi- 
fiably be  effected  even  by  stratagem,"  8u:.  &c«'-'and  tbm  a 
iu>t^  lets  tts  into  the  '^  innocent  rtra^^'  of  advertising  that  if  a 
par^  Apply  at  a  place  named  he  will  hear  of  sometiiing  to  his 
advantage,  and  when  be  does  apply,  rewarding  him  with  a 
Bubpeena.  The  following  is  the  ^^  suggested  form"  of  notide 
of  traps  being  set  in  private  grounds-sr*^  Take  notice  that  gins 
and  traps  and  other  instruments  are  set  in  these  grounds  to 
^destroy  /iMses  [proh  pudor  I]  and  vermin,  and  which  if  dogs 
are  sufi^ned  t6  enter  s/ma^'i^  j»;iinou«  #o/Aem." 
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Chapter  VI L  details  the  various  lawful  acts  and  remedies 
of  parties^  without  resort  to  legal  assistance^  to  prevent  or  put 
an  end  fo  injuries,  or  obtain  satisfaction,  or  punish  the  offender. 
It  is  divided  into,  1st,  the  consideration  of  preventive  measures 
in  general,  and  the  proper  means  and  circumstances  of  em- 
ploying them;  2d,  of  the  resistance  and  prevention  of  injuries 
to  the  person,  to  personal  and  to  real  property ;  3d,  the  cases 
in  which  the  interference  of  third  parties  is  justifiable;  4th,  of 
the  apprehension  of  offenders ;  5th,  of  resistance  of  process, 
escapes,  prison-breaking,  and  pound-breach ;  6th,  of  the  rights 
of  re-caption  of  persons  or  property;  7th,  of  the  abatement 
and  removal  of  nuisances  and  injuries,  private  and  public ; 
8th,  of  distresses  and  seizures  damage  feasant  for  rent  and 
for  poor-rates;  9th  and  10th,  of  set-off  of  debts  and  judgments; 
1 1th,  of  remedies  by  retainer  and  lien: — although,  as  the  author 
observes,  these  last  are  means  of  redress  by  mere  operation 
of  law,  although  without  a  resort  to  legal  process. — Chapter 
VI I L  proceeds  to  treat  of  the  various  modes  of  preventing 
injuries  by  legal  authority — as  by  imprisonment  of  lunatics, 
by  the  personal  interference  or  warrants  of  magistrates,  by 
security  to  keep  the  peacCi  &c«;  the  modes  of  preventing  and 
obtaining  release  from  imprisoment,  whether  by  habeas  corpus 
or  summary  application;  preventions  by  proceedings  in  the 
superior  courts^  wherein  the  subject  of  injunctions,  in  all  the 
cases  to  which  they  can  be  applied,  is  fully  considered — writs 
of  ne  eoieat  regno^  bills  to  perpetuate  testimony,  bills  to  re- 
strain actions,  bills  of  interpleader,  and  motions  before  the 
courts  of  law;  and,  lastly,  the  author  devotes  a  few  sentences 
to  the  protesting  of  foreign  bills  for  better  security^  (which  be- 
longed rather  to  the  preceding  chapter,)  and  to  the  proceedings 
by  the  custom  of  London  against  debtors  in  meditatianejitg^f* 
Chapter  IX«  consists  of  a  full  and  well-digested  statement 
of  the  law  relating  to  the  limitation  of  actions  and  suits  by  the 
several  statutes  of.limitations,  and  the  consequences  of  laches 
and  lapse  of  time  independently  of  the  statutes;  and  in 
Chapter  X.  the  various  modes  of  obtaining  specific  relief  smd 
performance,  whether  At  law  by  mandamus,  or  in  equity  by 
bill  for  specific  performance  or  account,  and  as  they  are 
vitriously  applicable  to  the  rights  of  the  person  or  of  personal 
or  real  propertyi  are  discussed  with  equal  minuteness* 
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Here  the  present  volume  closes.  The  second  (which  is  to 
appear  almost  immediately  after  the  end  of  the  present  session 
of  parliament)  supposing  an  injury  to  be  complete^  and  the 
right  of  the  injured  party  to  proceedings  for  compensation  or 
punishment  not  barred  by  lapse  of  time  or  his  own  act,  will  be 
devoted  to  the  discussion,  in  the  first  place,  of  the  retainers, 
lights  and  duties  of  professional  agents  of  every  class,  and 
then  to  the  details  of  every  description  of  legal  proceeding  for 
redress,  from  its  commencement  to  its  conclusion.  The  author, 
states  his  intention  to  adopt,  in  treating  of  the  practice  of  the 
superior  courts,  the  plan  pursued  in  Crompton  and  Sellon's 
Practice,  of  stating  in  one  principal  column  the  full  practice  of 
the  King's  Bench,  and  showing  in  adjoining  columns  the  dif- 
ference, where  there  is  any,  in  the  practice  of  the  other  courts, 
subscribing  in  notes  the  clauses  of  statutes  and  rules  by  which 
the  practice  is  governed,  and  the  forms  of  proceedings;  a  plan 
certainly  calculated  to  prevent  a  good  ,deal  of  unnecessary 
repetition,  and  save,  the  reader  much  trouble  of  reference. 

Here  then,  as  our  readers  will  admit,  a  wide  field  of  pracr 
tical  and  valuable  information  is  traversed,  and,  we  can  safely 
add,  with  a  minute  and  patient  accuracy,  without  which  its 
very  extent  would  have  been  an  evil.  Indeed  we  could  vouch, 
from  personal  experience,  for  the  surprising  correctness  witl^ 
which  the  author,  by  the  mere  exercise  of  an  extraordinary 
memoiy,  is  able  to  retrace  a  vast  extent  of  legal  lore.  When 
the  remaining  volume  of  Mr.  Chitty's  Collection  of  Statutes 
shall  be  published,  (and  we  are  happy  to  hear  that  the  diffi^ 
culties  which  were  in  the  way  of  its  publication  are  not  likely 
to  impede  it  much  longer,)  the  two  works  together  will  almost 
entirely  supersede  the  necessity  of  any  other  books  as  compa- 
nions for  the  circuit;  while  to  the  country  practitioner,  who  is 
daily  consulted  as  to  the  b^st  means  of  escaping  litigation  or 
summarily  remedying  a  grievance,  the  present  work,  which  not 
only  tells  what  the  law  is,  but  how  an  individual  i3  to  apply 
it  best  .to  his  own  case  in  all  the  numberless  situations  of 
actual  or  possible  loss  or  injury  to  which  he  may  be  exposed, 
must  prove  a  very  valuable  assistant,  and  that  at  a  very 
reasonable  cost. 
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1 .  Cmses  of  Controverted  Elections.,  ^.  By  Henry  Jamet 
Perry,  Esq.  M. A.  and  Jerome  William  Knapp,  Esw).  D.  C.  L. 
Part  I.  and  Part  II. 

SL  Cases  of  Controverted  EleetioMS^  %e.  By  A«  E»  Coek- 
bum»  Eeq.  and  W.  Carpenter  Rowe»  Esq.  Part  I. 

A  QTTESTION  of  great  importance  ha^  arisen  before  the  EJectioa 
Committees,  upon  sections  59  and  60  of  the  Reform  Act,  as 
to  the  jurisdiction  given  or  rather  preserved  to  the  House  of 
Commons  over  the  validity  of  votes  tendered  or  admitted  al 
the  poll. 

The  two  sections  are  in  these  vrords. 

**  Provided  always,  That  any  person  whose  nawe  shal)  have* 
been  omitted  from  any  register  of  voters  ineoneefuenee  of  tie 
decision  of  the  barrister ^  who  shall  have  revised  the  lists 
from  which  such  register  shall  have  been  formed,  may  tender 
his  vote  at  any  election  at  which  such  register  shaU  be  in  force, 
stating  at  the  time  the  name  or  names  of  the  eandidate  or  can- 
didates for  whom  he  tenders  such  vote,  and  the  returning  oA- 
cer  or  his  deputy  shall  enter  upon  the  poll  book  every  vote  so 
tendered,  distinguishing  the  same  from  the  votes  admitted  an4 
allowed  at  such  election. 

^'  Provided  also.  That  upon  petition  to  the  House  of  Cora-« 
mons,  complaining  of  an  undue  election  or  return  of  any  mem* 
ber  or  members  to  serve  in  Parliament,  any  petiti(»ier,  or  any 
person  defending  such  election  or  return,  shall  be  at  liberty  to 
impeach  the  correctness  of  the  register  of  voters  in  foree  at 
the  time  of  such  election,  by  proving  that  in  consequence  of 
the  decision  of  the  barrister  who  shall  have  revised  the  lists  of 
voters  from  which  such  register  shall  have  been  formedj^  the 
name  of  any  person  who  voted  at  such  election  was  improperly 
inserted  or  retained  in  such  register,  or  the  name  of  any  person 
who  tendered  his  vote  at  such  election  improperly  omitted  from 
such  register;  and  the  select  committee  appointed  for  the  trial 
of  such  petition  shall  alter  the  poll  taken  at  such  election 
according  to  the  truth  of  the  case,  and  shall  report  their  deter* 
mination  thereupon  to  the  House,  and  the  House  shall  there- 
upon carry  such  determination  into  effect,  and  the  return  shall 
be  amended,  or  the  election  declared  void,  as  the  case  may  be. 
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and  the  register  corrected  accordingly,  or  such  other  order 
shall  be  made  as  to  the  House  shall  seem  proper/* 

The  question  argued  before  the  Petersfield,  Oxford  and 
Bedford  Committees^  was  whether  the  original  jurisdiction  of 
the  House  to  inquire  into  the  validity  of  all  the  votes  tendered 
or  admitted  at  the- poll  had  been  superseded  by  these  sectionsi 
and  limited,  according  to  the  terms  thereof,  to  those  votes 
upon  the  register  which  had  been  the  objects  of  a  decision  by 
the  revising  barrister.  On  the  one  side  it  was  contended 
that  there  were  no  express  words  taking  away  the  entire  juris* 
diction  formerly  exercised  by  the  House  in  this  respect;  on 
the  other  side,  that  were  it  intended  to  leave  that  jurisdiction 
entire,  section  60,  which  empowers  the  select  committees  to 
scrutinize  the  register  to  a  certain  extent  specifiedj  would 
have  been  nugatory  and  unnecessary  altogether,  and  that 
therefore  the  intention  must  have  been  to  limit  the  jurisdictioo 
to  the  cases  which  had  undergone  the  decision  of  the  revising 
barrister. 

.  Mr.  Harrison,  in  arguing  for  the  former  construction  before 
the  Oxford  committee,  gave  the  following  history  of  the  juris- 
diction itself,  abstracted  from  the  pre&ce  to  Glanville's  Election 
Cases. 

"  In  the  prefiice  to  Olanville's  cases,  it  is  stated  that  many  of 
the  ablest  members  of  the  two  last  Parliaments  of  King  James 
agreed  in  opinion  '  that  some  certain  rules  or  great  outlines 
of  the  legal  rights  of  voting  were  become  necessary  to  be  laid 
down,  as  a  guide  and  direction  to  the  electors  and  candidates 
in  the  country,  and  as  a  remembrance  of  the  reasons  and 
grounds  upon  which  the  determinations  of  the  House  were 
founded.'  A  select  committee  was  accordingly  formed, 
*  composed  of  a  certain  number  of  members,  (60,)  eminent 
for  their  great  abilities,  and  particularly  distinguished  for 
their  knowledge  in  the  laws  and  constitution  of  their  country.' 
Of  this  committee  Sir  Edward  Coke,  Sir  Heneage  Finch, 
afterwards  Lord  Keeper,  Sir  Robert  Heath,  then  Solicitor- 
general,  afterwards  Lord  Chief  Justice,  Sir  Thomas  Hatton, 
afterwards  Chief  Justice,  Mr.  Pym,  Sir  Thomas  Trevor,  after- 
wards Chief  Justice  of  the  Common  Pleas,  Mr.  Glanville, 
Mr.  Noy,  and  Mr.  Selden,  the  celebrated  antiquarian,  were 
members.     The  cases  in  Glanville  are  the  result  of  the  labours 
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of  that  committee,  and  are  therefore,  of  high  authority.     The 
preface  proceeds  thus:  '  In  the  latter  end  of  the  sixteenth  and 
the  beginning  of  the  seventeenth  centuries,  the  question  of 
the  right  to  examine  and  determine  matters  relating  to  the 
election  of  members  of  Parliament  was  warmly  agitated  and 
contested  between  the  Crown  and  the  House  of  Commons. 
On'the  part  of  the  Crown  it  was  contended,  that  as  the  writ 
for  election  issued  out  of,  and  was  returnable  into,  the  Court 
of  Chancery,  the  Lord  Chancellor  was  the  sole  and  proper 
judge  of  the  due  execution  of  the  writ,  and  consequently  of  the 
legal  qualifications  of  the  elected.     On  the  other  hand,  it  was 
insisted  upon  by  the  House  of  Commons,  that  the  sole  and 
exclusive  right  of  determining  upon  cases  concerning  the  elec- 
tion of  their  own  members  was  lodged  in  that  House,'     Before 
this  it  had  been  resolved  by  the  House,  ^  that  during  the  time 
qf  sitting  of  this  courts  there  do  not,  at  any  time,  any  writ  go 
out  for  the  chusing  or  returning  of  any  knight,  citizen,  burgess 
or  baron,  without  the  warrant  of  this  House  first  directed  for 
the  same  to  the  clerk  of  the  Crown,  according  to  the  ancient 
jurisdiction  and  authority  of  this  House  in  that   behalf 
accustomed  and  used,'     In  1586,  the  S8th  and  29th  of  Queen 
Elizabeth,  Mr.  Farmer  and  Mr.  Gresham  were  elected  knights 
for  the  county  of  Norfolk.     Before  the  meeting  of  the  Par- 
liament, upon  a  suggestion  made  in  Chancery  that  the  first 
writ  was  either  not  executed,  or  irregularly  executed,  another 
writ  for  the  election  of  two  knights  for  that  county  issued^  by 
virtue  of  which  Mr.  Gresham  and  Mr.  Heydon  were  returned 
as  duly  elected.     On  the  meeting  of  the  House,  *  there  ap* 
peared  an  intention  in  the  House  of  taking  the  matter  into 
consideration,  and  of  inquiring  into  the  merits  of  it.'     ^  The 
House  of  Commons  received  a  very  severe  reprimand,  in  the 
Queen's  name,  for  their  presuming  to  interfere  in  it;  nptwith* 
[Standing  which  they  persisted  in  their  right,'  and  a  committee 
was  appointed  to  examine  the  circumstances  of  the  said  returns^ 
The  committee  reported  their  opinion  ^  tliat  the  first  writ  and 
return  were,  in  matter  and  form,  perfect  and  duly  executed.' 
They  declared  that  they  understood  that  the  Lord  Chancellor, 
and  divers  of  the  Judges,  having  examined  the  matter,  were 
of  the  same  opinion.     The  report  further  states,  that  it  had 
been  proposed  by  one  of  the  committee,  that  two  members  of 
it  might  be  sent  to  the  Loyd  Chancellor,  to  understand  what 
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his  Lordship  had  done  in  the  matter,  *  which  the  residue 
thought  not  convenient;  first,  for  that  they  were  sufficiently 
satisfied  therein  by  divers  of  themselves,  but  principally  in 
respect  they  thought  it  very  prejudicial  and  injurious  to  the 
privileges  and  liberties  of  this  House  to  have  the  cause  decided 
in  any  sort,  by  any  others  than  only  by  such  as  are  members 
of  this  House ;  and  that  albeit  they  thought  very  reverently 
(as  becometh  them)  of  the  said  Lord  Chancellor  and  Judges, 
and  know  them  to  be  competent  judges  in  their  places;  yet  in 
this  case  they  took  them  not  for  judges  in  Parliament  in  this 
House.  And  so  further  required  that,  (if  it  were  so  thought 
good),  Mr.  Farmer  and  Mr.  Gresham  might  take  their  oaths 
and  be  allowed  of  and  received  into  this  House,  by  force  of 
the  said  writs,  as  so  allowed  and  admitted  only  by  the  censure 
of  this  House,  and  not  as  allowed  of  by  the  said  Lord  Chan- 
cellor and  Judges,  which  was  agreed  unto  accordingly  by  the 
.whole  House,  and  so  ordered  also  to  be  set  down  and  entered 
by  the  clerk.' 

"  In  *  The  Form  of  Apology  or  satisfaction  concerning  their 
privileges,  addressed  to  the  King's  most  excellent  majesty^ 
firomthe  House  of  Commons  assembled  in  Parliament,'  appears 
the  following  passage,  with  reference  to  the  interference  of  the 
Crown  in  the  case  of  the  election  of  Sir  Francis  Goodwin: 

*  neither  thought  we  that  the  judges'  opinion^  (which  yet,  in 
due  place,  we  greatly  reverence),  being  delivered  with  the 
common  law,  (which  extends  only  to  inferior  and  standing 
courts,)  ought  to  bring  any  prejudice  to  this  high  Court  of 
Parliament,  whose  power  being  above  the  law,  is  not  founded 
on  the  common  laws,  but  have  their  rights  and  privileges 
peculiar  unto  themselves.* 

"  In  the  year  1624,  the  House  of  Commons  declare  it  to  be 

*  the  ancient  and  natural  undoubted  privilege  and  power  of  the 
Commons  in  Parliament,  to  examine  the  validity  of  elections 
and  returns  concerning  their  House  and  assembly,  and  to 
cause  all  undue  returns  in  that  behalf  to  be  reformed,  and 
to  punish  the  ofienders  concerning  the  same  according  to 
justice.' 

"  On  the  2d  of  February  1770,  a  resolution  was  moved  in  the 
House  of  Ijords,  ^  that  the  House  of  Commons,  in  the  exercise 
of  its  judicature  in  matters  of  election,  is  bound  to  judge 
according  to  the  law  of  the  land,  and  the  known  and  established 
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laws  and  customs  of  Parliament,  which  is  part  thereof/  This 
motion  was  rejected,  and  it  n^as  resolved,  ^^  that  any  resolution 
of  this  House,  directly  or  indirectly  impeaching  a  judgement 
of  the  House  of  Commons,  in  a  matter  where  their  jurisdiction 
is  competent,  final  and  conclusive,  would  be  a  violation  of  the 
constitutional  rights  of  the  Commons,  tends  to  make  a  breach 
between  the  two  Houses  of  Parliament,  and  leads  to  general 
confusion,'  thus  ending  by  deciding  in  favour  of  the  privileges 
of  the  House  of  Commons. 

**  The  doctrines  laid  down  by  Glanville  have  been  acted  on 
without  dispute  ever  since  his  time,  and  many  subsequent 
statutes  have  been  passed  in  confirmation  of  the  jurisdiction, 
and  of  the  ancient  law  and  custom  of  Parliament  But  if  the 
argument  on  the  other  side  is  to  be  assented  to,  we  must  con- 
clude that  the  authority  of  the  Commons  House  of  Parliament, 
which  they  would  not  in  Elizabeth's  time  entrust  to  the  Chan- 
cellor and  the  Judges,  is  to  be  placed  by  this  act  in  the  hands 
of  junior  barristers,  of  parish  overseers,  and  country  attomiesr" 

It  was  not  without  good  cause  for  jealousy  that  the  House 
of  Commons  in  the  reigns  of  Elizabeth  and  James  I.  vindicated 
with  so  much  firmness,  against  the  power  of  the  crown,  the 
exclusive  privilege  of  examining  into  the  validity  of  the  returns 
of  its  own  members ;  nor  was  it  without  good  reason  that  during 
a  period  antecedent  to  those  reigns,  the  house  had  gradually 
assumed  to  itself  that  privilege  which  originally,  according  to 
Mr.  Prynne,^  was  exercised  solely  by  the  crown.  At  this  time 
of  day,  however,  when  the  privileges  of  the  house  have  but 
little  to  dread  from  the  power  of  the  crown,  and  alter  the  con- 
struction of  a  complex  and  expensive  machinery  for  ascer- 
taining the  validity  of  votes,  it  does  appear  to  us  that  the  House 
of  Commons  has  little  occasion  to  stickle  for  the  jurisdiction  of 
its  committees  in  these  matters.  We  question  indeed  very 
much  the  wisdom  of  allowing  that  appeal  fi*om  the  decision  of 
the  revising  barrister  to  the  select  committees,  which  the 
Reform  Act  has  directly  given.  The  juridical  character  of  the 
latter  tribunal  is  at  present  very  much  changed  for  the  worse, 
since  the  time  when  so  many  legal  names  of  the  highest  emi- 
nence were  to  be  found  associated  in  maintaining  the  privileges 
of  the  house  at  a  dangerous  period  of  encroachment.  In  those 
days,  and  for  a  long  time  both  previous  and  subsequent  to  the 

*  Brcv.  Pari.  Part  I V.  p.  ^59, 260. 
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iqppointment  of  the  celebrated  committee  of  which  GlanYiUe 
was  chairman,  there  were  not  variouB  committees  appointed  to 
try  various  returns,  but  there  was  one  select  committee  of 
returns  and  privileges  for  the  whole  session;  from  which  cir- 
cai&Btance,  as  well  as  from  the  high  character  of  its  members, 
that  tribunal  obtained  for  its  decisions  an  undivided  respect 
and  authority,  which  certainly  cannot  be  claimed  for  it  at  the 
present  day.  Great  lawyers  have  now  somediing  else  to  do 
than  to  sit  in  grave  judgment  upon  cases  which  might  be 
eqpially  well  solved,  for  all  purposes,  by  throwing  up  tfie 
sflaallest  piece  of  die  king's  coinage,  with  this  immense  supe^ 
riority,  that  the  dedsion  would  then  be  one  and  incontro- 
vertible; whereas  so  litde  are  the  decisions  of  one  election 
commiltee  binduig  upon  another,  that  we  sometimes  find  the 
eonmitlee  deciding  in  the  teeth  of  its  own  previous 
With  no  fear  of  the  Court  of  King's  Bench  before 
their  eyes,  the  country  gentlemen  foel  more  at  ease  in  an  elec- 
tion oommittee  than  at  quarter  sessions,  and  riot  in  the  uncon- 
tsrcdled  privilege  of  midnterpretation  at  the  expense  of  the 
contesting  parties;  while  the  Cokes,  the  Finches,  the  Noys 
suid  Seldens  of  the  age,  hurry  about  from  committee-room  to 
eoBumtlee-room,  hoping  to  be  in  time  to  convince  committee 
in  No.  12  <^  the  exact  reverse  of  the  proposition  they  have  just 
been  laying  down  to  Committee  in  No.  13.  It  is  said  that  the 
decision  of  one  committee  during  the  present  session  was  of 
such  a  nature  ihat  the  gentlemen  of  the  bar  came  to  an  agree- 
■lent  not  even  to  eite  it  as  a  precedent  on  any  future  occasion. 
Under  these  circumstances  there  appears  to  be  little  reason  for 
giving  an  appeal  issm  the  revising  barrister  to  a  select  com- 
mittee of  the  House  of  Commons ;  such  cases  should  rather 
have  been  expressly  taken  out  of  that  jurisdieafcion,  whatever 
dse  were  left  to  it;  for  besides  that  the  time  of  members  is  un- 
worthily occupied  by  the  trial  of  such  questions,  (unless  to  be 
sure  the  ob^ct  were  to  keep  them  out  of  mischief,)  the  decision 
of  4he  barrister  on  a  point  of  mere  legal  interpretation  is  more 
likely  to  be  right  than  that  of  the  superior  tribunal,  and  this 
sowee  of  expense  to  caiKlidates  might  well  be  spared.  Inas- 
OMidi,  however,  as  the  expressions  of  the  Reform  Act  are  so 
aadbiguoiis,  and  its  provisi<»is  so  incomplete,  as  to  have  given 
rise  to  contradietory  decisions  by  the  revising  barristers  m  a 
great  variety  of  cases,  and  as  it  is  desirable  that  the  various 
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rights  of  voting  should  be  placed  upon  a  notorious  and  esta- 
blished footing  as  soon  as  possible,  some  better  mode  oi 
effecting  this  object  should  be  thought  of  than  that  of  referring 
such  various  decisions  to  the  affirmance  or  disapprobation  of 
different  select  committees ;  a  course  which  if  it  did  not  tend 
to  aggravate  rather  than  diminish  the  uncertainty  of  the  suf- 
frage, would  take  an  indefinite  length  of  time  to  exhaust  the 
ambiguities  in  question.  Although  many  points  of  construction 
have  already  been  submitted  under  the  Reform  Act,  of  which 
few  can  be  considered  finally  settled,  there  remain  a  vast 
number  in  abeyance  which  have  not  yet  been  brought  forward 
and  which  remain  for  succeeding  committees  to  determine  or 
perhaps  embarrass.  As  in  the  great  majority  of  these  questions 
there  is  no  more  principle  involved  on  one  side  of  the  question 
than  the  other,  and  all  that  is  desired  is  the  speedy  ascertain- 
ment of  the  right  of  suffrage,  the  fitter  course  would  probably 
be  to  make  a  new  enactment  explanatory  of  all  the  ambiguous 
or  disputed  points  at  present  raised  in  practice  under  the  act. 
This  enactment,  however,  would  probably  be  as  lengthy  as  the 
original  if  complete,  and  possibly  might  give  rise  to  new  con- 
fusion. In  the  introduction  to  their  Reports,  Messrs.  Perry 
and  Knapp  have  given  a  catalogue  of  about  thirty  disputed 
points  which  have  occurred  to  their  own  observation,  scarcely 
any  of  which  appear  to  have  been  raised  at  present  before  the 
committees ;  and  we  can  from  our  own  knowledge  declare  that 
catalogue  to  be  by  no  means  a  complete  one.  Leaving  the  house 
itself  to  try  the  legality  of  returns  questioned  on  other  grounds, 
there  is  no  reason  why  the  validity  of  votes  should  not  be  left 
altogether  to  the  judgment  of  the  revising  barrister ;  or  if  it 
were  thought  desirable  to  have  some  court  of  appeal,  it  would 
be  better  to  supersede  the  functions  of  the  select  committees  in 
this  respect  by  creating  some  one  single  parliamentary  tribunal 
to  take  cognizance  of  disputed  votes  alone,  which  might  gra- 
dually construct  a  sound  and  substantial  body  of  law,  pro-* 
ducing  certainty  by  its  decisions,  and  obtaining  for  them  con** 
fidence  and  respect* 

The  unanimity  of  the  Petersfield,  Oxford  and  Bedford 
Committees,  on  the  point  of  jurisdiction,  is  something  quite 
wonderful  in  the  annals  of  parliamentary  jurisprudence ;  each 
having  decided  to  confine  itself  to  those  votes  upon  the  re-» 
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gister  or.  tendered  at  the  poll,  which  had  been  the  objects  of  a 
decision  from  the  revising  barrister.  Some  people  presume  to 
explain  this  mianimity  in  three  committees  by  asserting  that 
all  are  in  the  wrong.  Certainly  the  arguments  were  very 
evenly  balanced  on  each  side  of  the' question;  but  the  inten- 
tion of  the  legislature  being  clearly  to  limit  the  jurisdiction, 
though  by  no  means  sufficiently  expressed,  we  rather  think 
that  so  far  the  committees  hit  on  the  better  construction  of  the 
two*  We  feel  much  more  doubt,  however,  whether  it  was 
intended  to  leave  the  committee  a  jurisdiction  over  voters,  who 
had  become  disqualified  between  the  completion  of  the  register 
and  the  taking  of  the  poll ;  yet  this  appears  to  have  been  as- 
sumed by  the  Bedford  Committee  out  of  the  very  necessity  of 
the  thing,  as  persons  disqualified  in  all  manner  of  ways  might 
otherwise  be  admitted  to  poll  without  restraint  The  difficulty 
was  pointed  out  by  us  in  an  article  on  the  original  Reform 
Bill  in  these  words : 

*^  Between  the  time  of  the  completion  of  a  register,  and  the 
time  of  polling,  the  space  of  a  whole  year  may  by  possibility 
elapse ;  in  every  case  this  period  will  be  several  months,  more 
or  less  as  a  dissolution  of  parliament  may  happen  to  take  place. 
In  this  interval  a  person  qualified  to  vote  at  the  time  of  regis-> 
tration  may  become  disqualified  in  many  ways ;  he  may  have 
become  a  lunatic,  a  felon,  or  a  peer ;  counsel,  agent,  or  attor- 
ney to  a  candidate,  poll-clerk,  flagman,  &c.  &c.,  officer  of  cus- 
toms,  excise,  or  connected  with  the  post-office,  or  otherwise 
unfit  to  vote.  Under  any  of  these  circumstances  it  is  clear 
that  his  vote  cannot  be  rejected  at  the  poll,  because  no  question 
can  be  there  asked  him,  or  evidence  given  on  any  of  these 
points;  and  hence  the  old  enactments  which  preclude  such 
improper  persons  from  polling  are  pro  tanto  rendered  nuga- 
tory." 

The  third  question  allowed  to  be  put  by  the  returning 
officer  at  the  poll,  viz.,  ^'  Have  you  the  same  qualification  for 
which  your  name  was  originally  inserted,  &c."  It  has  also  been 
repeatedly  pointed  out  as  too  ambiguous  to  catch  such  defaulters, 
though  probably  intended  to  efiect  that  purpose.  The  conse> 
quence  of  retaining  such  imperfect  provisions  has  been  to  force 
upon  the  committee  a  jurisdiction  of  which  they  would  have 
been  better  deprived,  and  the  assumption  of  which  is  in  fact 
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inconsistent  with  that  limitation,  which  they  ha?e  decided  is 
imposed  upon  them  by  sections  59  and  60.  If  part  of  thear 
jurisdiction  has  surviYed  those  seotioais,  how  can  it  be  said 
that  the  whole  has  not  ?  One  remarkable  consequence  is,  that 
the  votes  of  persons  so  disqualified,  although  they  may  be  re- 
jected in  coiounittee,  cannot  be  rejected  at  any  previous  stage 
of  ^  proceedings ;  for  if  they  answ^  the  Aird  question  in  the 
aflBrmative,  as  they  may  safely  do,  {Hrovtded  they  retain  the 
same  occupation  or  property,  the  returning  officer  is  bound  to 
admit  them  to  vote,  witiiout  going  £surther  into  the  fact  ^  their 
disqualification.  Soch  questions  therefore  are  left  solely  cog^ 
nisable  by  the  select  committee  on  petition,  which  must  make 
all  returns  extremely  uiK^ertain  where  the  numbers  of  the  votes 
approach  to  an  equality  on  both  sides,  and  must  tend  greatly 
to  increase  the  firequency  ci  petitions. 

Another  decision  of  the  Bedford  Committee  afifeeting  the 
jurisdiction  was^  that  committees  have  power  to  question  the 
decision  of  the  barrister  on  the  informality  of  the  notices.  And 
again,  where  the  notice  of  objection  was  in£[Hrmal,  as  not  coi^ 
taining  the  objector's  place  (tf  abode,  they  simply  affirmed  the 
hamster's  judgment  to  that  ^fect,  and  declined  going  iito  the 
merits  of  the  vote.  See  Flight's  case.  Perry  and  Knapp, 
Part  L  p.  116.  The  exact  reverse  of  this  was  held  by  the 
Petersfield  Committee,  in  Cookson's  case.  Perry  and  Kimfp, 
Part  I.  pb  46,  who  seem  to  have  decided  either  that  the  notice 
of  objection  was  not  invalid  by  reason  iji  such  omission,  or 
that  the  committee  had  power  notwithstanding  to  go  into  tiie 
merits  of  the  vote.  Looking  at  the  words  ci  tiie  section,  there 
can  be  no  doubt  that  the  Bedf(»rd  Committee  were  right  in 
both  points;  the  notice  of  objection  was  infiufmal,  and  there- 
fore the  voter's  name  could  not  have  been  "  improperly  retained 
on  the  register,"  which  is  the  only  circumstance  giving  them  a 
right  of  intaference.  The  same  coounittee,  however,  in  Law- 
son's  case,  Perry  and  Knapp,  Part  L  p.  137,  ruled  very  iaeon- 
sistently  with  the  above  decision,  that  '^  if  the  revising  bamstar 
decides  upon  a  case,  although  the  notice  of  (ok^/ee&oR  was  de* 
fective,  a  committee  will  entertain  it."  In  that  case  the  foarriater 
retained  the  vote  on  tiie  re^ster,  and  the  notice  of  obyectioD 
being  admitted  to  be  bad  befiMre  ccnnmittee,  the  name  oould  no 
more  be  said  to  have  been  ^'improperly  retained  on  die  re** 
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gister/'  which  ore  the  words  of  the  act,  than  in  Flights  case. 
Had  the  barrister  omitted  in  this  case  the  voter's  name  from 
the  register,  the  committee  would  have  had  jurisdiction  to 
allow  the  vote,  the  voter's  name  having  been  *^  improperly 
omitted  from  the  register  in  consequence  of  die  barrister's  de- 
cision" on  the  validity  of  the  notice,  and  they  would  have  been 
bound  to  allow  the  vote  in  conformity  with  their'  own  decision 
in  Flight's  case,  and  the  words  of  the  section.  They  deter- 
mined, however,  the  vote  to  be  bad,  after  an  inquiry,  which 
they  had  no  more  right  to  institute  than  the  barrister  in  the 
court  below.  The  same  question  arose  before  the  Ripon 
Committee,  in  Snowden's  case,  Perry  and  Knapp,  p.  204,  who 
decided  to  the  same  eiBTect  as  the  Bedford  in  these  terms  i- — 

••  That  the  committee,  in  their  decision  of  yesterday,  are  not 
to  be  understood  as  admitting  the  validity  of  a  notice  of  ob- 
jection given  without  specification  of  the  place  of  the  abode  of 
the  objector ;  but  inasmuch  as  the  vote  of  George  Snowden, 
notwithstanding  this  omission  in  the  notice  of  objection,  did 
actually  become  matter  of  discussion  before  the  revising  bar- 
rister, the  committee  are  of  opinion  that  this  circumstance 
sufHces  to  bring  it  within  their  jurisdiction,  without  determining 
whether  the  notice  of  objection  on  which  the  overseer  or  bar* 
rister  acted  was  or  not  in  perfect  form  and  order." 

It  seems  only  necessary  to  set  up  against  both  these  deci- 
sions  the  words  of  section  60,  which  prescribe  the  jurisdiction 
in  these  terms :  **  that  upon  petition  to  the  House  of  Com- 
mons complaining  of  an  undue  election  or  return  of  any  mem- 
ber or  members  to  serve  in  parliament,  any  petitioner  or  any 
person  defending  such  election  or  return  shall  be  at  liberty  to 
impeach  the  correctness  of  the  register  of  voters  in  force  at  the 
time  of  such  election,  by  proving  that,  in  consequence  of  the 
decision  of  the  barrister  who  shall  have  revised  the  lists  of 
voters  from  which  such  register  shall  have  been  formed,  the 
name  of  any  person  who  voted  at  such  election  was  improperly 
inserted  or  retained  in  such  register,  or  the  name  of  any  per- 
son who  tendered  his  vote  at  such  election  improperly  omitted 
from  such  register,"  The  committees  having  founded  upon 
this  section  their  right  to  try  the  validity  of  the  notices,  the 
expression  **  improperly"  must  be  taken  to  refer  as  much  to 
that  question^  as  to  the  merits  of  the  vote  itself. 
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In  order  to  illustrate  properly  Thomas  Chowne's  case,  also 
decided  by  the  Bedford  Committee,  (Perry  and  Knapp,  p.  141,) 
we  must  trouble  the  reader  with  another  reference  to  Article 
VI.  in  No.  XIII.  of  this  Magazine.  In  a  short  dramatic 
sketch  there  given,  by  way  of  anticipation,  of  the  proceedings 
of  the  barrister's  court,  which,  so  far  as  it  went,  has  turned  out 
^completely  prophetic,  the  following  passage  occurs: 

"  Par.  Off.  Then,  sir,  there's  Isaac  Brown  down  as  a  free- 
man, but  he's  been  dead  this  year  and  a  half. 

Bar.  This  is  great  neglect ;  when  did  you  discover  this  mis- 
take? 

Par.  Off.  Oh!  sir,  almost  directly  after  the  list  came  out; 
but  then  you  know,  sir,  we  could  not  send  him  notice  of  objec- 
tion. 

Bar.  Well,  his  name  must  stand,  but  I  trust  he  will  show 
better  taste  than  to  insist  on  his  privilege  of  polling." 

It  is  true,  that  after  the  promulgation  of  the  above  prophecy, 
words  were  added  to  clause  4S  of  the  Reform  Act,  empowering 
the  barrister  to  "  expunge  from  the  said  lists  the  name  of  eveiy 
person  who  shall  be  proved  to  him  to  be  dead;"  in  the  case, 
however,  of  one  Thomas  Chowne,  a  freeman  registered  in  the 
register  of  Bedford  Borough,  who  had  been  dead  thirty-eight 
years,  the  revising  barrister  neglected  to  take  this  salutary 
precaution.  Ma!rk  the  awful  consequences  of  trifling  with  the 
manes  of  a  departed  elector !  On  the  second  day  of  the  poll, 
about  two  o'clock  in  the  aft;emoon,  to  the  inconceivable  dis- 
may and  horror  of  all  the  by-standers,  appears  the  said  Tho- 
mas Chowne,  a  thirty-eight  years'  corpse,  and  in  hollow  and 
sepulchral  tones,  which  send  a  chill  into  the  hearts  even  of  the 
winning  candidates,  asserts  his  privilege  of  being  polled.  The 
poll-clerk,  with  a  trembling  hand,  records  the  dreadfiil  syllables; 
the  three  questions  which  the  returning  officer  may  ask  the  voter 
at  the  poll,  die  away  in  faint  and  inefficient  murmurs  on  his  lips ; 
and  when  the  spectre,  with  its  dry  and  dusty  tongue,  has  named 
the  names  of  Whitbread  and  Crawley,  not  a  sound  of  applause 
nor  a  whisper  of  disapprobation  escapes  from  the  spell-bound 
and  disheartened  multitude.  The  friends  of  Captain  Polhill, 
however,  the  beaten  candidate,  having  taken  heart  upon  a 
future  day,  resolve  to  question  before  a  committee  the  propriety 
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of  this  Cock-lane  proceeding.  The  conunittee  enter  into  the 
meritsr  of  Thomas  Chowne's  vote^  and  are  Mly  satisfied  that 
the  man  registered  has  been  dead  thirty-eight  years ;  an  at- 
tempt is  then  made  to  establish  the  fact  that  the  man  who 
voted  at  the  poll  was  not  Thomas  Chowne  the  spirit^  but 
Thomas  Chowne  the  nephew^  of  the  departed  fireeman;  in 
which,  case  the  vote  would  have  been  distinctly  a  bad  one,  see 
section  58;  the  committee,  however,  upon  the  whole  facts, 
held  the  vote  to  be  good,  and  must,  therefore,  be  taken  to  have 
found  the  fact,  that  it  was  indeed  the  elder  Thomas  who 
appeared  and  voted  at  the  poll.  What  a  game  old  chap!  We 
have  no  hesitation  in  saying  this  is  the  best  authenticated 
ghost-story  on  record. 

Clause  36,  introduced  into  the  Reform  Act  at  the  suggestion 
of  Mr»  Praed,  to  the  effect  that  no  person  shall  be  entitled  to 
be  registered  who  shall,  within  twelve  calendar  months  next 
previous  to  the  Slst  July  in  each  year,  have  received  parochial 
reUef  or  other  alms,  which  by  the  law  of  Parliament  now  dis^ 
qualify  firom  voting,  has  had  the  effect  of  enlarging  the  dis^ 
qualifying  period  from  twelve  months  (as  it  stood  by  the  old 
law)  to  sixteen  months  at  the  least,  and  it  may  be  to  twenty** 
seven  months  or  less,  just  as  the  time  of  election  may  happen 
to  fall;  for  the  Bedford  Committee  have  decided  that  the  re-> 
ceipt  of  alms  between  the  time  of  registration  and  the  time  of 
polling  disqualifies,  in  whatever  shape  given,  by  way  of  paro* 
chiai  employment,  medical  attendance,  or  otherwise*  As 
parochial  relief  is  gradually  finding  its  way  into  very  respect-* 
able  classes  of  society,  a  good  deal  of  disqualification  will  take 
place  on  these  grounds  in  populous  boroughs ;  but,  as  before 
observed^  the  voter  so  situated  will  pass  muster  at  the  poU^ 
and  therefore  can  only  be  thrown  out  on  petition.  A  great 
number  of  persons  of  this  description  seem  to  have  voted  at 
Bedford  last  election ;  Mr.  Harrison  stated  them  at  one-fifth 
of  the  whole  poll :  and  as  that  place  is  said  to  swarm  with 
paupers  and  charitable  institutions,  future  candidates  for  the 
borough  may  lay  their  account  for  a  petition  on  every  election^ 

There  seems  to  have  existed  some  difierence  of  opinion  on 
the  question,  whether  a  vote  can  be  impugned  before  the  com- 
mittee upon  a  ground  which  was  not  made  the  ground  of 
objection  before  the  revising  barrister*  In  the  case  of  William 
Fraser,  before  the  Bedford  Committee,  (Cockbura  and  Rowe^ 


t5S  New  Pohis  of  Election  Law. 

p.  99^)  the  vote  was  declared  bad  upon  new  groands,  and  ais.  it 
appears  by  the  report^  without  argument  on  the  point.   Again, 
in  Snowden's  ease  before  the   Ripon  Committee^  Perry  and 
Knapp^  p.  904f,  the  point  was  raised,  and  after  a  short  argu* 
gument  it  was  held,  that  evidence  of  the  new  ground  of  objec- 
^n  should  be  received,  and  upon  that  evidence  the  vote  was 
declared  bad.     On  the  contrary,  in  Burfoot's  case,  before  the 
New  Saruin  Committee,  Perry  and  Knapp,  p.  ^68,  the  com- 
mittee resolved  "  That  before  the  counsel  for  the  sitting 
member  proceed  to  give  evidence  of  circumstances'  to  afiect 
this  vote,  they  must  show  on  what  grounds  the  barrister  de- 
cided," and  they  peremptorily  refused  to  hear  any  argument 
that  such  a  course  was  unnecessary !    This  was  rather  a  sturdy 
proceeding  in  the  face  of  two  decisions  the  other  way,  but  we 
are  by  no  means  sure  that  the  decision  adopted  by  the  one 
committee  without  hearing  argument,  was  not  better  than  that 
adopted  by  the  other  two  upon  deliberation ;  for  to  refer  once 
more  to  the  words  of  section  60,  how  can  the  barrister  be  said 
to  have  "  improperly  retained  or  inserted  in  the  register"  a  vote 
which  is  bad  upon  grounds  which  were  never  brought  before 
him  ?  We  humbly  suggest,  upon  the  strength  of  this  instance,  as 
well  as  upon  the  general  presumption,  that  no  harm  at  any  rate 
Would  accrue  from  the  recommendation,  that  counsel  be  excluded 
from  the  Committee-Rooms  as  well  as  from  the  Court  of  the  Re- 
vising Barrister.  Every  one  knows  what  an  embarrassing  thing 
it  is  to  common  sense  to  hear  both  sides  of  the  question  argued 
by  dexterous  logicians.     In  the  case  of  John  Brown's  vote, 
for  instance,  the  New  Sarum  Committee,  after  distinguishing 
themselves  as  above  in  Burfoot's  case,  seem  to  have  been  led 
astray  by  the  eloquence  of  Serjeant.  Ludlow,  who  convinced 
them  that  being  rated  for  a  house  is  conclusive  evidence  of  oc- 
cupation by  the  person  rated,  in  the  face  of  facts  which  show 
the  tenancy  to  have  been  in  another  person.     The  same  Com- 
mittee held  the  votes  of  William  Morris  and  James  Turner  to 
have  been  improperly  rejected  by  the  returning  officer  at  the 
poll,  both  having  been  described  by  wrong  Christian  names  in 
the  register.  Perry  and  Knapp,  p.  S61.    Afl^r  this  decision 
what  claimant,  fearing  an  objection,  will  trust  the  public  with 
his  real  name?    Under  the  auspices  of  the  same  Committee  a 
new  practice  has  been  introduced,  of  examining  the  voter  him- 
self in  support  of  his  vote.    This,  though  contrary  to  strict 
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ufitgey  hafi  lome  foundation  in  necesrityy  the  barrister 
empowered  by  5Sd  section  to  swear  the  claimant.  The 
practice  however  seems  limited  at  present  to  such  fiusts  as  he 
proved  or  might  have  proved  before  the  revising  barrister. 

In  Crouch's  case.  Perry  and  Knapp,  p/  229,  the  Southamp* 
ton  Committee  decided,  as  the  New  Sarum  Committee  did  in 
the  cases  of  Morris  and  Turner,  that  although  the  voter  is 
described  by  a  wrong  name  in  the  register,  it  is  competent  to 
show  that  he  was  the  person  meant  to  be  registered.     The 
decision  in  Dawson's  case.  Perry  and  Knapp,  p.  206,  before  the 
same  Committee,  went  still  further.     In  that  case  the  voter's 
name  had  been  altogether  omitted  by  mistake  from  the  regis* 
ter,  and  his  tender  at  the  poll  was  therefore  rejected  and  not 
recorded  by  the  returning  officer.     On  proof  of  the  tender 
from  other  testimony,  the  Committee  went  into  the  qualifi- 
cation and  allowed  the  vote.    The  policy  as  well  as  propriety 
of  both  these  decisions  appears  extremely  questionable;  as 
the  Committee  obviously  assumes  to  itself  the  power  of  allow- 
ing a  vote,  which  could  not  possibly  be  allowed  at  the  poU^ 
the  evidence  of  the  register  being  made  by  express  terms  of 
the  act  conclusive  upon  the  returning  officer.     As  the  Select 
Committee  is  in  the  nature  of  a  court  of  appeal  from  the  bar*- 
rister  or  returning  officer,  as  the  case  may  be,  the  course 
adopted  is  extremely  anomalous,  and  must  produce  a  great  fre- 
quency of  petitions  against  returns,  as  that  will  be  the  only 
mode  of  trying  the  validity  of  some  particular  votes. 

We  have  now  touched  upon  most  of  the  pointe  arising  out 
of  the  provisions  of  the  English  Reform  Act,  which  have  come 
before  those  Committees,  whose  decisions  are  contained  in  the 
two  parts  of  Messrs.  Perry  and  Knapp's  Reports  at  present 
published ;  of  those  published  by  Messrs.  Cockburn  and  Rowe 
the  first  part  alone  has  at  present  reached  us.  It  will  appear 
by  the  above  remarks,  that  in  the  course  of  the  trial  of  the 
petitions  as  yet  reported,  which  are  eight  in  number,  under  the 
English  Reform  Act,  very  little  progress  has  been  made  in  clear- 
ing up  the  difficulties  and  ambiguities  with  which  the  right  of 
voting  has  been  encumbered  and  embarrassed  under  the  pro« 
visions  of  that  Act.  Scarcely  any  decisions  appear  to  have 
occurred  upon  the  rating  clauses,  or  several  other  clauses  of 
the  Act,  equally  sure  to  be  productive  of  litigation ;  and  it  may  be 
^aid  generally  of  the  deoisious  given,  that  they  have  gone  rather 
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to  unsettle  than  to  establish  greater  certainty  upon  the  points 
disputed.  Even  upon  the  great  question  of  jurisdiction^  de- 
cided unanimously  by  the  Oxford,  Bedford,  and  Petersfield 
Committees,  we  find  Mr.  Harrison  observing,  in  the  Longford 
case,  "  that  the  authority  of  those  cases  is  by  no  means  such 
as  to  preclude  the  attempt  to  obtain  their  reversal ;  an  attempt^ 
the  success  of  which  would  be  hailed  with  satisfaction  by  some 
of  the  first  lawyers  of  the  country. "  Perry  and  Knapp,  p.  185. 
What,  we  would  ask,  is  the  value-or  advantage  of  a  court  of 
appeal,  whose  judgments  are  liable  to  be  treated  with  indifier- 
ence  and  contempt  like  this,  and  the  expense  and  uncertainty 
attending  whose  decisions  are  such  as  may  easily  drive  the 
successful  candidate  from  any  attempt  to  maintain  properly  his 
return. 

Our  attention  has  been  very  little  drawn  to  the  operation 
of  the  Irish  and  Scotch  Acts;  we  have  been  induced,  however, 
to  look  into  the  former  by  the  decision  of  the  county  of 
Longford  Committee,  ^'  that  they  had  the  power  to  examine 
into  the  validity  of  all  the  votes  standing  upon  the  register;** 
which  is  exactly  the  reverse  of  what  was  decided  on  the 
jurisdiction  by  the  three  English  Committees  above-men* 
tioned.  The  provisions,  however,  of  the  two  Acts  are  very 
difierent.  By  the  Irish  Act,  if  the  claimant  of  registration 
be  rejected  by  the  assistant  barrister,  aaappeal  is  given  him  'to 
the  judge  of  assize;  but  if  improperly  admitted,  there  is  no 
mode  of  appeal  provided  from  that  decision  for  a  candidate 
or  other  person  aggrieved  thereby.  Section  54,  which  makes 
the  certificate  or  afiidavit  of  registry  conclusive  of  the  right 
of  voting,  obviously  applies  only  to  the  time  of  poll ;  and 
section  55  enacts,  "  that  all  laws,  statutes  and  usages  now  in 
force,  respecting  elections  of  members  to  serve  in  parliament 
for  any  county,  city,  town  or  "borough  in  Ireland,  shall,  save 
go  far  as  they  are  respectively  repealed  or  altered  by  this  Act, 
remain,  and  they  are  hereby  re-enacted  and  declared  to  be  in 
full  force.'*  Again,  section  59  enacts,  ^^  that  if  any  person 
at  the  time  of  any  election,  being  in  tiie  enjoyment  of  any 
office  disqualifying  him  from  voting  at  such  election,  or  being 
otherwise  disqualified,  or  having  ceased  to  be  qualified,  shall, 
notwithstanding,  have  presumed  to  vote  at  such  election,  such 
person  shall  forfeit  to  his  Majesty  a  sum  of  one  hundred  pounds, 
and  shall  be  liable  to  all  penalties^  forfeitures  and  provisions  Ijo 
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which  he  would  have  been  subject  for  such  offence  by  any  law 
now  in  force  at  the  time  of  committing  the  same ;  and  in  ease  of  a 
peiition  to  the  House  of  Commons  for  altering  the  return^  or 
setting  aside  the  election^  at  which  such  person  shall  have  voted ^ 
his  vote  shall  be  struck  off  by  the  committee^  with  such  costs 
a«  to  them  shall  seem  meet,  to  be  paid  by  him  to  the  peti- 
tioner." It  is  quite  apparent^  that  this  is  not  such  a  speci- 
fication of  the  jurisdiction  of  Committees  as  can  be  taken 
to  have  the  eflfect  of  limiting  and  abridging  the  previous 
jurisdiction^  as  was  held  to  be  the  effect  of  section  60  of  the 
English  Reform  Act;  and  so  far  this  passage  of  the  Irish  Act 
may  be  taken  to  be  a  comment  on  the  intention  entertained 
in  framing  the  English  one. 

At  the  same  time  it  is  somewhat  remarkable^  that  a  power 
9f  appealing  to  the  judge  of  assize  from  the  assistant  bar- 
rister's decision  has  been  given  to  a  rejected  claimant  of 
registration  under  the  Irish  Act;  and  it  would  operate  rather 
harshly  upon  the  latter^  if^  after  a  judge's  decision  in  his 
favour^  be  were  to  be  liable  to  have  the  question  thrown  open 
again,  by  a  further  appeal  to  a  Committee,  which  is.  a  plain 
consequence  of  the  decision  in  the  Longford  case. 

We  rather  wonder  that  no  attempt  has  been  made  to  cast  upon, 
our  judges  of  assize  the  task  of  deciding  the  validity  of  disputed 
votes,  where  many  votes  depend  upon  one  question.  We 
have  observed  in  a  former  article,  that  this  might  be  efiected 
in  any  such  case,  by  bringing  an  action  against  the  revising 
barrister  for  the  penalty  under  section  76,  for  a  wilful  contra^ 
vention  of  the  act;  as  the  point  would  be  immediately  raised 
for  the  judge's  consideration,  whether  there  had  been  any 
contravention  of  the  act;  if  there  were  none,  it  would  be  a 
ground  of  nonsuit;  if  there  were,  it  would  go  to  the  jury  to 
say,  whether  it  were  wilftil  or  no;  which  probably  would 
never  be  found  in  any  case;  but  a  decision  on  the  validity  of 
the  votes  would  be  obtained  far  cheaper  and  better  than  by 
petition  to  the  House  of  Commons. 

We  trust  that  so  far  as  the  validity  jof  votes  is  concerned, 
no  very  long  period  will  be  suffered  to  elapse  before  some 
means  are  thought  of  and  brought  into  effect,  for  superseding 
the  jurisdiction,  by  way  of  appeal  or  otherwise,  at  present 
exercised  by  that  expensive  and  unsatisfactory  tribunal,  a 
Select  Conunittee. 
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ABT.  IX.— FIFTH  REPORT  OF  THE  COMMON  LAW  COMMIS- 
SIONERS.—LOCAL  COURTS. 


Coptf  of  the  Fifth  Report  made  to  his  Majesty  by  the  Com- 
missioners  appointed  to  inquire  into  the  Practice  and 
Proceedings  of  the  Superior  Courts .  of  Common  Lata. 
Presented  pursuant  to  an  Address,  dated  Sd  May,  1833. 
Ordered  by  the  House  of  Commons  to  be  printed  3d  May, 
1833. 

This  Report  has  greatly  disappointed  us.  We  expected  to 
8ee  the  question  completely  set  at  rest  by  it,  the  inherent 
advantages  of  local  and  metropolitan  systems  of  judicature 
fbirly  contrasted,  and  the  preference  conclusively  awarded  to 
one  of  them.  The  readers  of  this  report  will  find  nothing  of 
the  sort;  the  views  are  often  narrow  and  the  conclusions  illo* 
gical ;  nor  can  much  more  be  said  for  a  large  part  of  the 
evidence,  which  merely  proves  that  law-suits  are  exceedingly 
dear.  Now  this  is  really  proving  nothing  towards  the  argu* 
ment,  for  as  the  alleged  deamess  is  experienced  full  as  much 
in  the  existing  local  as  in  the  metropolitan  courts,  (Lord 
Brougham's  butter  case,  in  which  £30  was  expended  in  suing 
for  8^.,  took  place  in  a  county  court,)  the  present  state  of  things 
might  just  as  fairly  be  urged  against  one  system  as  the  other. 
The  truth  of  these  remarks  will  sufficiently  appear  from  the 
following  short  abstract  of  the  Report. 

*'  Our  attention,"  say  the  Commissioners,  after  reciting 
their  commission,  ^^  has  been,  in  the  first  instance,  directed  to 
the  question,  to  what  extent  the  existing  courts  are  adequate 
to  the  due  administration  of  justice  in  respect  of  claims  of 
small  amount;  and  finding  that  they  are  in  some  essential 
respects  inadequate  to  that  purpose,  we  have,  in  the  next 
place,  proceeded  to  inquire  in  what  manner  the  incohvenience 
which  at  present  exists  may  best  be  remedied. 

"  In  considering  whether  the  present  establishments  are 
Adequate  to  the  exigencies  of  justice  in  cases  of  small  amotint, 
it  seems  proper  first  to  advert  to  the  infeHor  courts. 

**  It  appears  to  us  that  the  present  inferior  courts  are  more 
or  less  open  to  some  or  all  of  the  foUowitig  objections :— 
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*^  That  their  jurisdiction  is  in  general  too  limited  in  point 
of  amount  and  local  extent. 

That  frequently  suits  are  removable  into  higher  courts 
without  security. 

The  want  of  competent  judges  and  juries* 

The  want  of  efEcient  inferior  ministers  to  serve  and  execute 
process. 

The  want  of  sufficient  and  simple  process  to  compel  an 
appearance. 

The  use  of  complicated  and  expensive  pleadings. 

The  distance  of  the  place  of  trial  from  the  residences  t>f 
the  parties  and  witnesses. 

The  want  of  sufficient  means  to  compel  the  attendance  of 
witnesses. 

Delay. 

The  facility  of  evading-execution^ 

The  abuses  occasioned  by  entrusting  the  execution  of  pro- 
cess  to  improper  agents,  for  whose  misconduct  no  superior  is 
responsible. 

The  want  of  appeal. 

The  expense  of  the  proceedings  as  compared  with  the 
amount  of  the  demand." 

The  inferior  courts  are  said  to  consist  principally  of— the 
county  courts;  the  hundred  or  wapentake  courts;  courts 
baron;  peculiar  local  courts  of  limited  jurisdiction,  which  exist 
by  prescription  or  grant,  such  as  the  palace  court;  the  courts 
of  particular  boroughs;  and  courts  established  by  many  modern 
acts  of  parliament,  comprising  courts  of  requests. 

The  County  Court  is  taken  first.  This  species  of  court,  as 
is  well  known,  has  fallen  into  general  disuse  in  consequence 
of  the  numerous  defects-  of  the  jurisdiction  and  the  gross 
abuses  prevailing  in  it.  "  The  limitation  of  jurisdiction  in 
point  of  amount;  the  annual  change  of  the  officers  who  preside 
in  these  courts ;  the  want  of  competent  juries;  the  lengthened 
pleadings,  heavy  costs,  imnecessary  delay,  and  a  vicious  sys- 
tem of  practice,  attended  with  enormous  abuse  and  oppression 
committed  by  bailiffs  in  the  execution  of  process  by  improper 
agents,  render  these  courts  inefficient  for  the  administration 
of  justice,  and  the  subject  of  general  complaint.'* 

u2 
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As.  the  sittings  of  the  county  court,  like  the  assizes,  dre 
generally  held  at  one  place,  commonly  the  county  town,  suitors 
are  necessarily  subjected  to  the  same  expense  in  travelling  and 
bringing  up  their  witnesses.  In  illustration  of  this  grievance, 
the  Commissioners  cite  an  instance  of  a  Sussex  man,  residing 
fifty  miles  from  Chichester,  who  paid  a  debt  of  5^.  rather  than 
incur  the  expense  and  trouble  of  resisting  the  action.  Do  these 
gentlemen  think  it  possible  to  establish  any  system  of  judica- 
ture, under  which  a  person,  consulting  merely  his  own  personal 
comfort,  would  not  do  precisely  the  same  ?  Mixed  up  with 
the  remarks  on  county  courts,  we  find  the  following  general 
remark: — 

"  The  evidence  shows  that  many  local  courts  possessing 
jurisdiction  to  an  unlimited  amount  have  fallen  into  utter  decay 
in  consequence  of  the  want  of  competent  judges.  It  appears, 
on  the  other  hand,  that  where  persons  of  competent  skill  have 
presided  as  judges,  the  jurisdiction  has  been  highly  beneficial 
to  the  public." 

This  may  be  very  true,  but  if  you  scatter  and  degrade  the 
bar,  where  are  persons  of  competent  skill  to  be  got?  His 
Majesty's  most  particular  attention  is  then  requested  to  the 
county  courts  of  Lancaster : 

"  We  humbly  beg  leave  to  call  your  Majesty's  attention  to 
the  county  court  of  Lancaster  in  particular,  as  presenting  cir- 
cumstances very  important  to  the  present  inquiry. 

"  The  general  powers  and  jurisdiction  of  thig  court  ar^ 
those  ordinarily  incident  to  all  county  courts;  but  by  the  34th 
of  King  George  the  Third,  c.  58,  no  cause  can  be  removed  by 
a  defendant  from  this  into  a  superior  court,  when  the  cause  of 
action  does  not  amount  to  £10,  without  giving  security  for  the 
debt  or  damages  and  costs. 

"  The  effect  of  this  provision  is,  that  causes  for  demands 
under  £10  are  very  seldom  removed." 

A  barrister  acts  as  assessor;  courts  are  held  at  Manchester  as 
well  as  at  Preston,  where  the  ordinary  business  is  discharged; 
and  in  many  other  respects  efforts  have  been  made  to  consult 
the  convenience  of  the  suitors.  The  court  is  consequently  a 
good  deal  in  request,  so  many  as  9000  suits  being  annually 
commenced  in  it  on  the  average.     The  costs,  however,  still 
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bear  a  large  proportion  to  the  amount  of  the  debt  recovered. 
The  statement  of  this  circumstance  gives  occasion  for  a  highly 
important  notification : 

'^  It  may  be  here  of  importance,  though  at  the  expense  of 
some  digression,  to  remark,  that  in  all  legal  proceedings  the 
plaintiff  ought  to  be  allowed  to  recover  frotn  his  adversary  the 
full  amount  of  costs  which  he  has  himself  been  compelled  to 
expend.  Every  deduction  for  extra  costs  from  the  total  amount 
recovered  by  a  plaintiff  is  pro  ianto  a  denial  of  justice.  Theo- 
retically the  law  gives  him  a  remedy  co-extensive  with  the 
debt  due^  but  practically  it  is  too  often  a  remedy  commensu- 
rate  only  with  the  residue  left,  after  deducting  expenses  neces- 
sarily incurred  in  the  prosecution  of  the  suit,  but  not  allowed 
on  taxation. 

^^  Delay  in  legal  proceedings  is  a  still  more  grievous  cause  of 
complaint.  It  not  only  holds  out  to  the  debtor  a  temptation 
to  resist,  but  exposes  the  creditor  to  a  great  risk  of  losing  not 
merely  the  fruits  of  his  judgment,  but,  also  the  whole  of  the 
costs  spent  in  obtaining  the  judgment.  When  the  process  of 
recovery  is  speedy,  although  the  real  costs  allowed  may  ex- 
ceed what  was  necessary,  the  mischief  is  alleviated  by  the 
consideration  that  the  loss  falls  upon  the  party  who  was  in  the 
wrong.  Still  even  the  losing  party  ought  not  to  be  compelled 
to  pay  more  than  was  necessary  to  the  attainment  of  justice, 
especially  in  cases  where  his  conduct  in  prosecuting  or  resist^ 
ing  the  suit  was  not  perverse,  and  the  fear  of  heavy  costs  may 
prevent  a  party  in  narrow  circumstances  from  suing  for  a  just 
or  resisting  an  unjust  demand." 

Lord  Brougham,  it  is  to  be  observed,  has  incorporated 
this  suggestion  in  his  Bill,  but  nothing  of  the  sort  is  yet  pro- 
posed for  the  superior  courts.  Surely  no  fair  comparison  can 
be  instituted  whilst  so  striking  a  point  of  difference  exists. 

The  vicious  system  of  practice,  particularly  as  regards 
mesne  process,  prevailing  in  County  Courts,  i«  exposed,  and 
the  evil  resulting  from  the  non-extension  of  the  statute  of 
jeofails  to  the  inferior  courts  is  dwelt  upon.  The  want  of 
sufficient  means  to  compel  the  attendance  of  witnesses  and  to 
execute  judgments  in  another  county,  are  also  mentioned  as 
defects  incident  to  all  courts  of  limited  jurisdiction. 

The  Hundred  Courts  and  Courts  Baron,  which  resemble* 
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the  County  Courts  in  extent  of  jurisdiction  (iOs.)  are  said  also 
to  resemble  them  in  their  degeneracy.  Incompetent  juries, 
an  ill-regulated  course  of  pleadings  and  the  practice  of  allow-? 
ing  cost9  wholly  disproportioned  to  the  cause  of  action^  tender 
these  courts  inoperative  for  any  useful  purpose;  and,  it  is 
added^  the  jurisdiction  of  some  of  them  has  been  increased  by 
the  legislature  with  very  little  advantage  to  the  public*  The 
Court  Baron  of  the  honour  of  Pontefract,  and  the  Court  of 
the  manor  of  Wakefield,  are  referred  to  as  instances. 

The  Palace  Court  is  one  of  the  very  few  courts  of  limited 
jurisdiction  which  has  been  attended  with  considerable  success. 
We  shall  therefore  give  the  sketch  of  it  entire : 

*'  The  Palace  Court  has  long  been  found  to  be  a  very  use- 
ful and  effectual  court  for  the  trial  of  causes  below  the  amount 
of  @0^.:  its  jurisdiction  is  unlimited  in  amount;  yet  as  the 
eause  when  the  damages  are  laid  to  the  amount  of  SOL  may 
be  removed  into  the  superior  courts  at  Westminster,  without 
giving  security  for  the  costs,  causes  are  usually  removed  in 
such  cases  into  a  superior  court. 

^*  Th^  average  number  of  causes  brought  in  this  court  is 
about  6000  yearly. 

"The  average  annual  number  tried  is  about  180. 

**  The  amount  of  the  plaintiff's  costs,  independently  of  wit* 
nesses  where  the  cause  is  tried,  is  from  8/r  to  10/.; 

*'  Of  the  defendant's,  from  6/.  to  8/. 

**  The  whole  of  such  costs  is  allowed  to  the  plaintiff  on  tax- 
ation, so  that  when  he  succeeds,  he  receives  the  net  amount 
of  the  debt  or  damages,  without  any  deduction  for  extra  costs. 

**  The  court  is  held  in  general  once  a  week  throughout  the 
year. 

"The  average  length  of  time  intervening  between  the  com- 
mencement of  the  suit  and  final  judgment  is  about  five  weeks. 

"The  judge  who  presides  is  appointed  by  the  crown,  and 
for  many  years  a  barrister  has  officiated  as  deputy  judge* 

*'The  pleadings  are  such  as  are  in  use  in  the  superior  courts; 
but  special  pleas  are  not  common,  and  demurrers  are  seldom 
if  ever  filed  except  for  the  purpose  of  delay. 

"An  estimate  may  be  formed  of  the  advantages  which  are 
felt  to  be  derived  from  this  court  from  the  number  of  suits 
brought  there,  notwithstanding  the  facility  which  the  metro- 
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polls  affords  for  the  trial  of  causes  in  the  superior  courts  at 
Westminster.  This  may  be  confirmed  from  the  fact,  that 
plaintiffs,  whose  cause  of  action  exceeds  SO/.,  frequently  relin- 
quish not  only  the  right  of  suing  in  the  superior  courts,  but 
also  the  right  of  arrest,  for  the  sake  of  suing  and  retaining 
their  causes  in  this  court,  and  for  this  purpose  sacrifice  a  part 
of  their  demand,  laying  their  damages  at  a  sum  less  than  20k 
We  have  no  hesitation  in  saying,  that  they  are  induced  to 
make  these  sacrifices  in  consideration  principally  of  the  great 
advantages  which  they  derive  from  the  facility  with  which 
judgments  and  executions  are  obtained. 

"  The  jurisdiction  of  this  court,  however,  is  limited  to  the 
distance  of  IS  miles,  and  no  execution  can  be  had  against  the 
person  or  property  of  any  debtor  beyonJPthat  limit." 

This  statement  appears  to  have  been  principally  taken  from 
the  evidence  of  Mr.  Benjamin  Willoughby,  a  highly  re* 
spectable  attorney  of  the  court,  and  Mr.  George  Long,  who 
has  often  acted  with  high  credit  as  its  judge.  These  gentle- 
men, however,  both  agree  that  no  general  conclusions  in 
favour  of  local  courts  can  be  founded  on  the  success  of  the 
Palace  Court,  As  the  commissioners  have  thought  proper  to 
pass  over  this  part  of  their  examinations,  we  shall  give  an 
extract  or  two  to  this  effect  from  each. 

Mr.  WtUoughhif.  "  How  many  attomies  are  there  in  the  court? 
Six  attomiesy  and  four  counsel. 

"  Could  they  do  the  business  at  that  rate  if  it  were  open  ?  I 
think  not ;  an  attorney  with  a  few  causes  could  not  afford  to  prac- 
tise in  it.  To  make  a  cheap  court  for  the  public  it  must  be  confined 
to  a  limited  number  of  pf  actitioners.  If  the  Palace  Court  sbould 
be  thrown  open,  very  few,  and  afler  a  short  time  scarcely  any  at- 
torney would  practise  in  it,  at  least  only  the  lowest  of  the  profes- 
sion. It  never  could  be  to  the  interest  of  an  attorney  to  advise  his 
client  to  sue  in  this  court.  It  is  the  multiplicity  of  business  which 
induces  us  to  promote  all  the  suits  we  can  there.  If  I  have  only 
the  same  interest  as  the  profession  at  large,  it  is  not  to  be  expected 
that  I  should  select  a  court  for  practice  in  which  the  fees  are  ob- 
viously insufficient  to  compensate  me  for  my  labour  and  outlay  of 
capital.  It  is  in  truth  the  suitors  who  derive  the  benefit  of  the 
court  being  confined  to  a  limited  number  of  practitioners :  for 
unless  it  was  so,  they  could  not  have  their  business  conducted  for 
the  fees  which  they  pay ;   and  I  do  not  see  how  the  jHrofessioii 
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generally  could  conduct  the  causes ;  the  proceedings  are  taken  by 
answering  the  prothonotary*s  book  in  court,  and  it  is  impossible  that 
an  attorney  could  give  his  attendance  weekly  for  that  purpose,  and 
be  allowed  no  fee  for  so  doing. 

**  How  do  you  account  for  the  difference  of  expense  between  the 
Palace  Court  and  the  King's  Bench  ?  A  reference  to  the  scale  of 
costs  which  I  have  furxiished  will  readily  explain  this ;  the  attorney's 
fees  are  considerably  less.  If  there  is  special  pleading,  it  is  more 
simplified  in  practice,  and  less  expensive. 

"  Are  the  fees  for  pleas  the'same,  whatever  their  length  may  be  ? 
Yes ;  I  have  just  filed  a  special  plea  on  the  part  of  an  executor  of 
outstanding  judgments.  It  necessarily  consisted  of  several  folios, 
and  for  that  there  is  only  the  usual  allowance  of  I2s,  lOd,,  which 
includes  a  fee  of  5s.  paid  to  the  counsel  for  signing  it. 

**  Are  there  sittings  q|(ery  week  for  interlocutory  matters  ?  Yes ; 
all  the  proceedings  are  entered  on  paper,  and  every  attorney  is 
called  upon  in  court  before  the  judge  to  answer  the  case.  The 
judge  there  disposes  of  all  applications  for  time  to  plead,  particu- 
lars of  demand,  oyer  and  copy  of  documents,  and  of  all  other  inter- 
locutory matters. 

"  Are  the  pleas  filed  ?  Yes ;  all  the  pleadings  are  filed,  and  the 
parties,  and  indeed  any  person,  may  take  copies  of  them. 

**  Then  it  is  optional  whether  they  take  copies  ?  Yes ;  in  special 
declarations  we  take  copies,  but  not  where  the  common  counts  are 
used.  ^ 

"  Are  the  extra  costs  much  ?  There  are  no  extra  costs  allowed 
in  the  court  in  any  case. 

**  Do  you  think  that  could  be  beneficially  applied  to  the  courts 
above  ?  I  think  it  is  impossible  where  cases  of  magnitude  are  to 
be  tried  in  the  court  above.  The  causes  in  the  Palace  Court  are 
generally  of  small  amount  between  traders,  and  principally  on  ques- 
tions of  credit,  or  the  value  of  goods  sold,  or  of  work  done. 

"  Have  you  any  consultations  before-hand  ?  The  counsel  of  the 
court  advise  upon  the  pleadings  without  any  fee :  they  have  a  cer- 
tain fee  upon  every  declaration  carried  in. 

**  What  is  the  amount  of  that  fee  ?  Five  shillings.  Is  that  fee 
paid  upon  every  declaration  ?  It  is  ;  and  without  some  such  fee  it 
would  be  utterly  impossible  that  the  counsel  could  be  remunerated 
for  devoting  the  whole  of  their  time  to  the  practice  of  the  court. 
The  fee  of  one  guinea  upon  an  issue  brief  can  be  no  more  considered 
as  an  adequate  remuneration  to  the  counsel  for  holding  it,  than 
iSs.  4>d,  is  to  the  attorney  for  drawing  it. 

**  Do  you  conceive  the  Palace  Court  to  be  beneficial  to  the  pub- 


t 

Local  Courts.  169 

lie  ?  I  think  it  is  useAil  in  its  present  state  of  jurisdiction ;  I  do 
not  think  it  would  he  heneficial  to  open  it  generally  to  the  profes- 
sion :  if  it  was  opened,  there  would  be  little  or  no  business  done  in 
it  by  reason  of  the  smallness  of  the  fees.  Considering  the  limited 
practice  we  have,  I  think  it  a  useful  court  for  a  particular  class 
of  debts,  and  having  so  many  suits  brought  to  one  focus,  we  are 
enabled  to  conduct  them  for  very  small  fees." 

Mr.  Long,  **  In  your  judgment  would  it  be  better  to  establish 
new  local  courts  entirely  or  to  improve  upon  the  present  county 
courts  ?  I  am  not  prepared  to  ofier  any  decided  opinion  upon  that 
subject.  Whatever  you  do,  I  conceive  there  would  be  great  diffi- 
culties with  respect  to  local  courts  both  as  to  the  judge  and  as  to 
the  advocates. 

**  Is  there  any  suggestion  you  can  make  as  to  those  courts  ?  I  feel 
that  it  is  a  subject  that  requires  much  deeper  consideration  than  I 
have  been  able  to  give  to  it.  I  take  the  Palace  Court  to  be  no  sort 
of  rule  for  those  courts  in  the  country,  because  in  the  Palace  Court 
you  have  the  advantage  of  the  easy  access  of  counsel,  which  you 
could  not  have  in  the  country. 

**  Do  not  you  think  you  would  always  have  counsel  in  the  country 
that  would  be  sufficient  for  carrying  on  the  business  of  a  court? 
No ;  I  should  fear  that  you  would  not  in  many  parts  of  the  country. 

**  Are  you  aware  that  in  very  populous  parts  of  the  country, 
such  as  Liverpool  and  Manchester,  there  are  a  great  many  counsel 
locally  resident  ?  I  should  suppose  that  those  large  towns  have  all 
that  is  requisite  to  a  local  court,  but  I  am  not  well  acquainted  with 
that  part  of  the  kingdom.  Where  there  is  business  enough  to 
induce  a  certain  number  of  barristers  to  make  their  residence  in  a 
large  town,  I  should  conceive  that  would  be  a  very  great  recom- 
mendation. 

"  Would  you  think  it  right  that  there  should  be  counsel  em- 
ployed?     You  must  have  counsel  or  solicitors;  I  am  not  particular 
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about  which,  if  you  can  secure  respectable  men ;  but  I  have  a  great 
terror  either  of  low  counsel  or  low  attornies.     I  mean  low  in  point 

•  of  morality,  men  who  would  make  no  scruple  of  plundering  their 
clients  for  the  sake  of  a  profitable  job.  I  fear  local  jurisdictions 
would  be  vineyards,  which  persons  of  that  description  would  be  apt 

.  to  labour  in.  I  presume  no  person  of  sense  and  experience  would 
think  of  the  parties  being  obliged  to  conduct  their  own  causes." 

The  remarks  of  the  Commissioners  on  Borough  Courts  are 
also  sufficiently  short  to  allow  of  our  quoting  them  as  they 
stand.  - 
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"  The  courts  o£  different  boroughs^  by  grant  or  prescrip- 
tion! iBrequently  possess,  jurisdiction  to  an  unlimited  amount^ 
and  several  of  these  are  stated  to  be  of  public  convenience. 

"  Their  general  utility  is,  however,  much  fettered  by  their 
local  limits.  It  sometimes  happens,  as  in  the  instance  of  the 
borough  court  of  Liverpool,  that  the  jurisdiction  does  not 
extend  to  wealthy  and  populous  suburbs ;  and  for  want  of 
of&cers  competent  to  preside  there,  many  of  them  have  &Uen 
into  disuse. 

"  It  is  represented  to  us,  that  the  Lord  Mayor's  Court  and 
Sheriff's  Court,  in  the  city  of  London,  are  less  useful  than 
they  otherwise  would  be,  in  consequence  of  the  practice  being 
confined  to  a  few  privileged  attornies. 

''  It  is  a  frequent  subject  of  complaint,  that  the  costs  of 
borough  courts  are  excessive,  the  plaintiff's  costs  not  unfi-ep- 
quently  amounting  to  from  10/.  to  14/.  In  the  borough  court 
of  Newark  the  usual  costs  on  a  judgment  by  default  are  near 
10/.,  and  in  a  suit  to  recover  a  debt  to  the  amount  of  2/.  11«., 
the  plaintiff's  taxed  costs  in  that  court  have  amounted  to  the 
sum  of  13/.  16^.  6d. 

^'  The  costs  in  the  case  of  borough  courts  are^  we  believe, 
seldom  regulated  by  any  act  of  parliament  or  charter ;  the 
allowance  of  costs  is  usually  arbitrary. 

"  We  may  here  observe,  that  if  courts  of  baron  and  borough 
courts  are  to  be  allowed  to  possess  concurrent  jurisdiction 
with  such  local  courts  as  may  be  newly  established,  any  re- 
strictions to  which  the  latter  may  be  subjected  as  to  costs  would 
be  nugatory.  It  will  always  be  to  the  interests  of  stewards 
and  others  to  allow  such  costs  as  will  secure  a  preference  to 
their  own  courts." 

We  are  not  quite  sure  that  we  understand  the  last  general 
remarks  It  is  not  clear  to  us  whether  the  preference  in  ques- 
tion is  to  be  secured  by  allowing  high  costs  to  tempt  the  at- 
tornies, or  low  costs  to  tempt  the  suitors.  If  the  former,  the 
evil  would  soon  cure  itself,  as  the  greater  deamess  of  the 
borough  courts  would  in  that  case  soon  become  notorious ; 
if  the  latter,  we  do  not  see  that  any  harm  could  ensue.  More- 
over, the  abolition  of  borough  courts  is  likely  to  be  warmly 
opposed  by  the  inhabitants  of  the  towns  possessing  theia ; 
and  respectable  authorities  are  not  wanting  to  contend  that 
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ih%  borough  courts  present  a  cheaper  and  safer  field  of  ex« 
periment  than  any  new  district  courts  thieit  can  be  framed. 
Mr.  Seijeant  Talfourdi  for  one^  seems  to  have  a  strong 
leaning  in  &vour  of  this  plan : 

'<  You  say  that  you  think  the  borough  courts  might  he  made 
suiBcient  for  the  purpose  ?— I  -  think  that  they  might  at  least  be 
adapted  to  a  safe  experiment  for  the  purpose  of  ascertaining  the 
real  wants  and  feelings  of  the  county.  Thus  I  think  that  the 
present  difficulties  in  the  way  of  the  service  of  process  might  at 
once  be  done  away  by  making  the  process  serviceable  in  any  place 
where  the  party  .can  be  found.  Thus  also  the  jurisdiction  of  the 
borough  courts  might  be  so  extended  as  to  embrace  all  the  sur- 
rounding country;  and  the  inhabitants  or  the  corporation  might 
have  a  power  from  their  borough  ratea  oi  paying  a  legal  assessor, 
who  might  attend  at  such  periods  as  necessity  might  require  for  the 
trial  of  such  causes  as  might  be  thought  by  the  parties  more  fit  to 
be  decided  before  him  than  before  the  other  judges ;  and  such  as- 
sessor might  either  be  the  recorder  of  the  borough,  elected  in  the 
manner  in  which  the  recorder  at  present  is  elected,  or  he  might  be 
some  other  individual  to  be  chosen  by  the  inhabitants. 

"  What  would  you  do  with  large  towns,  which  have  no  corporate 
establishment,  such  as  Manchester,  Sheffield  and  Leeds  ? — I  would 
give  them  charters  on  their  petition  for  them,  or  frame  a  general 
provision,  by  which  they  should  be  enabled  to  establish  a  court  of  the 
same  description  and  on  similar  terms. 

"  What  provision  do  you  think  it  would  be  right  to  make  in  such 
courts  for  the  judge  ? — I  would  have  some  of  the  municipal  autho-* 
rities,  whoever  they  may  be,  judges,  with  the  opportunity  of  having 
the  benefit  of  a  legal  assessor,  in  case  the  inhabitants  should  choose 
to  pay  the  expense  out  of  their  rates. 

*«  Would  you  leave  that  to  the  option  of  the  bailiff} — No,  I  would 
leave  it  to  the  option  of  the  inhabitants* 

'*  Would  you  have  a  permanent  or  an  occasional  assessor?-^! 
would  have  a  permanent  assessor. 
"A  barrister? — A  barrister. 

*'  M^ht  not  it  be  more  expedient  to  pay  him  out  of  the  fees  of 
the  Court  than  to  impose  a  burthen  upon  the  inhabitants  ?-*•!  have 
myself  a  very  strong  objection  to  the  system  of  paying  by  fees. 
One  great  evil^  which  I  fear  must  attend  on  all  establishments  of 
local  courts,  is  the  probable  distrust  of  the  judges.  I  fear  tha^ 
the  local  feeling  and  local  prejudice,  which  I  have  no  doubt  have 
been  the  great  causes  why  local  courts  have  fallen  into  decay,  would 
Still  foQow^  though  unquefltianably  ia  » less  degree  the  appointmMt 
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of  a  regular  paid  judge,  who  must  reside  either  near  or  in  the  place 
at  which  he  should  sit  to  try. " 

The  following  distinction  is  important : 

'*  Supposing  such  a  system  of  borough  courts,  or  courts  in  the 
nature  of  borough  courts,  to  be  established,  would  there  be  any 
material  distinction  between  such  a  general  system  of  local  judica- 
ture and  the  other  system  which  has  been  proposed  ? — There  would 
be  these  two  distinctions ;  in  the  first  place,  it  would  be  optional 
upon  the  part  of  the  inhabitants  to  have  the  jurisdiction  established 
among  them,  and  to  pay  the  expense  of  an  assessor ;  and  in  the 
next,  it  would  be  optional  on  the  part  of  individuals  suing,  either  to 
bring  their  actions  there  or  in  the  superior  courts." 

It  may  be  as  well  to  mention  that  Mr.  Serjeant  Talfourd, 
as  Deputy  Recorder  of  Banbury,  was  recently  applied  to  by 
the  inhabitants  to  assist  them  in  re-opening  their  borough 
court/ and  has  drawn  up  a  book  of  practice  for  their  regula- 
tion. The'  only  obstacle  which  has  for  some  time  prevented 
the  carrying  this  design  into  effect,  is  the  difficulty  felt  in  as- 
certaining the  fees  to  be  allowed  to  the  attomies  who  shall 
practise  in  the  court.  This  is  a  difficulty  which  must  in- 
variably be  felt  in  every  attempt  of  the  kind;  yet  Lord 
Brougham  makes  no  immediate  provision  at  all  for  the  prac- 
tice of  his  courts  in  ordinary,  and  was  even  angry  with  Lord 
Lyndhurst  for  suggesting  that  the  schedule  specifying  the 
fees  was  a  material  portion  of  the  Bill.  We  cannot  quit  Mr. 
Serjeant  Talfourd's  examination  without  calling  attention  to 
two  or  three  other  passages  in  it,  which,  whether  right  or 
wrong,  are  remarkable  for  a  spirit  and  a  power  which  very 
few  legal  contributions  possess : 

"  If  it  be  granted  that  a  new  system  of  local  jurisdiction  will  give 
increased  facility  to  the  creditor^  it  does  not  follow  that  such  facility 
will  tend  on  the  whole  to  the  public  good.  Apart  from  this  grand 
consideration,  I  apprehend  a  voluntary  creditor  can  show  no  claim  to 
a  speedier  remedy  than  he  can  now  enforce ;  because  he  gave  the 
credit  with  a  full  knowledge  of  the  difficulty  he  had  to  encounter, 
and  on  a  calculation  of  all  chances  of  payment;  and  therefore  I 
think,  when  you  are  Contemplating  a  large  prospective  measure, 
that  you  must  rest  it  on  the  ground  of  public  benefit  to  be  derived 
from  the  system  of  credit  which  you  seek  to  encourage,  and  not  on 
the  hardship  sustained  by  individual  creditors,  who  have  chosen  to 
speculate  on  the  honesty  of  their  debtor,  and  on  the  difficulties  and 
delays  of  the  law.    Now,  I  confess  it  seems  to  me,  that  setting  aside 
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the  operation  of  credit  on  great  commercial  trahsactions,  which  can 
have  no  relation  to  any  scheme  of  local  courts'  for  the  recovery  of 
dehts  of  20/.  or  of  40/.,  the  disposition  to  give  and  to  obtain  credit,  to 
which  the  power  of  personal  arrest  has  afforded  opportunity,  is  one 
of  the  great  causes  of  moral  debasement  among  us ;  that  it  has 
quickened  the  impulses  of  immediate  gratification,  and  crushed  the 
hopes  of  the  future;  that  it  has  disturbed  the  course  of  steady  in- 
dustry, by  petty  ambition,  to  make  a  show  of  belonging  to  a  rank 
a  little  beyond  our  own,  or  by  vain  attempts  to  reach  it ;  that,  for 
'* plain  living  and  high  thinking"  it  has  oflen  substituted  a  life  of 
pretension  and  of  misery,  and  has  produced  that  moral  degradation 
inseparable  from  pecuniary  difficulty  and  from  the  expedients  and 
falsehoods  to  which  it  leads ;  and  therefore  it  seems  to  me  that  the 
question  which  lies  at  the  botton  of  the  claim  which  is  advanced  on 
behalf  of  the  creditors  to  a  speediet  means  of  recovering  their  debt^ 
is  this-^is  it  desirable  that  new  encouragement  should  be  given  to 
credit  in  cases  which,  firom  their  nature  and  amount,  have  no  relation 
to- an  extended  commercial  policy? 

*'  Then  do  you  think  it  would  not  be  a  mischievous  thing 
to  have  a  law  directing  that  nobody  should  sue  for  a  debt 
under  20/? — I  do  not  think  that  this  inference  of  necessity 
follows  from  what  I  have  ventured  to  suggest,  because  I  appre* 
hend  that  there  is  much  to  be  considered  in  the  situation  of  a 
man  who  becomes  a  party  in  a  cause,  besides  the  mere  amount  of 
the  verdict  which  he  seeks.  I  do  not  think  we  estimate  litigation 
as  9  part  of  human  affairs  correctly,  if  we  merely  balance  the  sum 
which  is  recovered  against  the  amount  of  costs  which  is  incurred, 
because  there  is  a  great  deal  in  the  experience  attendant  on  the 
relation  of  litigants  in  a  court  of  justice,  even  in  causes  devoid  of  aU 
interest  to  the  by-standers,  besides  the  mere  amount  of  the  nominal 
stake  for  which  they  contend.  There  is  much  of  pleasure  and  of 
pride,  a  vent  for  animosities  which  might  tend  to  darker  issues; 
busy  hopes  and  fears  stirring  the  dull  course  of  mechanical  life^and 
a  sense  of  importance  not  even  without  a  moral  value.  For  a  man 
in  humble  station  to  have  a  cause  at  the  assizes ;  to  see  a  judge  en-* 
gaged  in  the  patient  investigation  of  his  afftirs;  to  have  counsel  of 
his  own  zealous  in  his  cause ;  and  to  live  in  the  county  newspaper 
one  week  more,  has  matter  in  it  more  vital  th6n  the  money.  He  is 
for  the  time  the  centre  of  a  small  but  animated  circle  of  partisans; 
and  is  this  nothing?  Nor  when  the  cost  of  the  witnesses  is  summed 
up,  must  the  enjoyment  it  purchases  for  them  be  entirely  forgotten. 
There  is  more  then  to  be  considered  in  a  cause  than  the  amount  of 
damages ;  its  costs  are  not  lost  as  if  thrown  into  the  sea,  butexpendr 
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ed  in  a  great  degree  in  the  production  of  interest  and  pleasure,  and 
therefore  looking  to  its  influence  on  the  sum  of  human  happiness,  it 
does  not  follow  that  because  the  expense  and  hazard  are  out  of  pro- 
portion to  its  palpable  result,  the  expenditure  is  unmingled  evil, " 

Scottj  who  knew  something  of  human  nature,  must  have 
had  this  feeling  in  his  mind  when  he  makes  Playdell  talk  of 
giving  Dandie  Dinmont  "  the  luxury  of  a  lawsuit  at  the  least 
possible  expense,"  and  makes  Dandie  reply:  "  A  man's  aye 
the  better  thought  of  in  our  country  for  having  been  afore  the 
feifteen;"  but  he  has  given,  in  another  character,  an  ample 
answer  to  the  inference : 

"  *  Celebrity?  Ye  may  swear  that,'  said  Peter  Peebles,  *  And  I 
dinna  wonder  that  folk  that  judge  things  by  their  outward  grandeur, 
should  think  me  something  worth  theii*  envying.  It's  very  true 
that  it  is  grandeur  upon  earth  to  hear  ane's  name  thunnered  out 
ftldng  the  long-arched  roof  of  the  Outer-House. — *  Poor  Peter 
Peebles  against  Plainstanes,  et  per  contrd ;*  a'  the  best  lawyers  in  the 
hoUse  fleeing  like  eagles  to  the  prey;  some  because  they  are  in  the 
cause,  and  some  because  they  want  to  be  thought  engaged  (for 
there  are  tricks  in  other  trades  by  selling  muslins,) — to  see  the  re- 
porters mending  their  pens  to  take  down  the  debate — the  Lords 
themselves  pooin'  in  their  chairs,  like  folk  sitting  down  to  a  gude 
dinner,  and  crying  on  the  clerks  for  parts  and  pendicles  of  the  pro- 
cess, who,  puir  bodies,  can  do  little  mair  than  cry  on  their  closet- 
keepers  to  help  them.  To  see  a'  this,'  continued  Peter,  in  a  tone 
of  sustained  rapture,  *  and  to  ken  that  naething  will  be  said  or  dune 
amanga'  thae  grand  folk,  for  maybe  the  feck  of  three  hours,  saving 
what  concerns  you  and  your  business — O,  man,  nae  wonder  thitit  ye 
judge  this  to  be  earthly  glory! — And  yety  neighbour,  aa  I  was  say^ 
ing,  there  he  unco  drawhacks'^I  whiles  ilwnk  of  my  bit  house,  where 
dinner,  and  supper,  and  breakfast,  used  to  come  without  the  crying  for, 
just  as  if  fairies  had  brought  it, — and  the  gude  bed  at  e'en, — and  the 
meedfii  fenny  in  the  pouch.  And  then  to  see  a'  ane*s  warldly  sub- 
stance  capering  m  the  atr  tn  a  pair  of  weigh^bauhs,  now  up,  now  down, 
as  the  breath  of  judge  or  counsel  inclines  it  for  pursuer  or  defender — 
troth,  man,  there  are  times  I  rue  having  ever  begun  the  plea  wark, 
ihough,  maybe,  when  ye  consider  the  renown  and  credit  J  have  by  it,  ye 
will  hardly  believe  what  I  dm  saying,^  "'^Redgauntlet,  vol.  ii.  p.  35ft, 
358. 

Mr.  Serjeant  Talfourd  knows  too  well  how  much  thought 
and  feeling  Scott  constantly  places  in  the  inouths  of  the  mean- 
est characters  who  figure  in  his  Tales,  to  suppose  that  we  are 
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slighting  the  argument  which  we  seek  to  qualiiy  upon  Peter 
Peebles'  authority. 

CourU  of  Requests  are  the  last  courts  of  petty  jurisdiction 
reviewed.  We  find  the  following  observations  relating  to 
them:-^ 

^'  We  now  beg  leave  to  advert  to  the  numerous  courts 
which^  under  the  description  of  Courts  of  Requests  or  Courts 
of  Conscience,  have  from  time  to  time  been  yielded  to  the 
importunities  of  different  classes  of  persons  in  populous  dis- 
tricts. 

^*  All  these  have  arisen  from,  a  necessity  for  a  more  cheap 
and  speedy  method  of  enforcing  small  claims. 

"  'the  suspicion  entertained,  however,  by  Sir  William 
Blackstone  as  to  the  policy  of  erecting  courts,  '  with  methods 
of  proceeding  entirely  in  derogation  of  the  common  law,  and 
whose  large  discretionary  powers  make  a  petty  tyranny  in  a 
set  of  standing  Commissioners,*  have  not  been  removed  by 
later  experience. 

'^  It  is  a  matter  of  sound  moral  as  well  as  Just  legal  policy 
that  no  debtor  shall  be  exempted  from  the  legal  obligation  to 
pay  a  just  debt,  however  small ;  such  an  exemption  would  not 
only  be  unjust  in  reference  to  the  poorer  classes  of  society, 
to  whom  small  sums  may  be  of  great  importance,  but  objec- 
tionable in  its  tendency  to  weaken  the  sense  of  moral  obliga- 
tion. 

"  On  the  other  hand,  the  due  adnunistration  of  justice  in 
the  case  of  very  minute  claims  is  subject  to  inconvenience. 
The  labour  and  difficulty  of  investigation  do  not  depend  on 
the  magnitude  of  the  cause  of  action,  and  it  is  possible  that 
twelve  jurors  may  be  occupied  for  a  whole  day  in  deciding 
upon  the  justice  of  a  claim  of  I2d.f  and  at  a  far  greater  ex- 
pense and  inconvenience  to  each  of  them  than  ten  times  the 
whole  amount  of  the  debt  and  costs. 

'^  If  justice  in  such  cases  is  to  be  administered  according  to 
the  ordinary  rules  of  evidence,  in  a  court  regulated  by  certain 
rules  of  practice,  the  proceeding  ceases  to  be  remedial  in  its 
effect.  If,  on  the  other  hand,  all  such  restraints  be  dispensed 
with,  the  tribunal  becomes  arbitrary,  and  its  decisions  too 
vague  and  uncertain  to  be  satis&otory. 
^^  Where  the  cause  of  stiit  is  too  minute  to  bear  the  ex- 
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pensesy  which^  however  moderate,  are  necessarily  incident  to 
proceedings  conducted  according  to  any  certain  and  methodi- 
cal rules  binding  on  those  who  administer  justice,  the  confi* 
dence  reposed  must  be  altogether  of  a  personal  nature,  de- 
pending on  the  known  ability  and  integrity  of  the  judge«. 

/^  These  considerations  tend  to  point  out  the  main  objection 
to  which  a  Court  of  Requests  is,  in  its  nature,  subject.  So. 
much,  is  left  to  the  discretion  of  those  who  decide  the  cause, 
that  they  ought  to  be  persons  of  considerable  ability  and 
learning  to  perform  their  functions  with  propriety.  But  they 
consist,  in  general,  of  commissioners,  whose  pursuits  in  life 
can  give  no  assurance  of  their  possessing  these  qualities. 

"  There  is  a  suspicion,  too,  (whether  well  or  ill  founded  it 
is  difficult  to  determine,)  that  their  decisions  are  often  wanting 
in  impartiality. 

"  We  may  observe  that  the  facility  of  obtaining  execution 
against  the  goods  and  even  the  person  of  the  debtor,  in 
Courts  of  Request,  has  been  represented  to  us  as  injurious, 
by  encouraging  the  giving  of  credit,  and  the  incurring  of 
debts  to  a  mischievous  extent,  and  that  whilst  the  labourer  is 
obtaining  credit  for  necessaries  at  an  enhanced  price,  he  is 
enabled  to  waste  his  ready  money  in  procuring  indulgences 
which  he  cannot  obtain  on  credit." 

The  occasionally  harsh  exercise  of  the  power  of  imprison- 
ment vested  in  those  courts  is  also  dwelt  upon.  Instances,  it 
is  said,  have  occurred  of  the  imprisonment  of  defendants  for 
several  weeks,  in  respect  of  debts  to  the  amount  of  \s,  6d.  or 
2s, ;  and  the  certain  effect  of  the  practice  of  imprisonment  in 
such  cases  ^s  irreparable  injury  to  the  habits,  feelings,  and 
morals  of  the  lower  classes  of  society.  On  this  head,  there- 
fore, the  Commissioners  are  directly  opposed  to  Lord 
Brougham,  who  proposes  that  all  existing  Courts  of  Requests 
should  be  retained.^ 

The  general  conclusion  drawn  from  this  review  of  the 
existing  inferior  courts  is  the  following: — 

"  We  think  that  the  existence  of  so  many  different  courts 
of  concurrent  jurisdiction,  founded  on  principles  and  adopting 

*  It  is  a  singular  example  of  the  prevailing  ignorance  as  to  Lord  Brougham's 
Bill,  that,  in  the  Standard  Newspaper  of  June  20th,  the  pn^posed  new  courts  were 
described  as  suUtantially  resembling  C!!o^  of  E^u^ts.. 
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modes  of  procedure  so  widely  different,  is  an  evil  which  re* 
quires  a  remedy.  The  difference  in  the  modes  of  procedure 
is  so  striking  as  to  render  it  impossible  that  all  should  be  con- 
sistent with  sound  policy,  and  conducive  to  justice." 

The  Commissioners  then  briefly  trace  the  history  of  the 
Superior  courts,  and  state  the  ordinary  objections  to  them: — 

'^.  The  superior  courts  are  inadequate  to  the  effectual  admi- 
nistration of  justice,  when  the  cause  of  action  is  not  con^ 
siderable,— 

First,  on  account  of  the  delay. 

Secondly,  the  expense  of  the  suit  as  compared  with  the 
value  of  the  subject-matter  in  dispute. 

"  Thirdly,  the  practice  of  the  superior  courts  to  refuse  new 
trials  where  the  cause  of  action  is  less  than  £20, 

"  The  mischief  arising  from  delay  is  particularly  felt  in  the 
great  commercial  districts  at  a^distance  from  the  metropolis. 
Where  a  cause  of  action  arises  previously  to  the  summer  assizes, 
but  not  at  such  an  interval  as  to  admit  of  the  cai;ise  being  tried 
at  those  assizes,  a  defendant  is  often  able  at  a  small  expense  to 
set  his  creditors  at  defiance  for  nine  or  ten  months;  the  plain- 
tiff cannot  go  to  trial  till  the  next  spring  assizes,  nor  obtain 
execution  in  the  ordinary  course  before  the  following  April. 
In  other  cases,  the  delay  may  amount  to  nine,  eight,  or  seven 
months;  and  it  may  be  stated,  that  on  the  average,  judgment 
cannot  be  obtained  through  the  medium  of  a  trial  at  the  assizes 
in  less  than  six  months. 

**  The  average  expense  incurred  by  a  plaintiff  in  prosecuting 
a  suit  to  judgment  and  execution  cannot  be  estimated  at  less 
than  £30;  that  of  the .  defendant  at  not  less  than  £20;  inde- 
pendently of  the  costs  of  conveying  and  maintaining  witnesses, 
which  in  a  country  cause  constitute,  with  the  expense  of 
passing  the  record  and  of  entering  the  cause  for  trial,  the 
most  considerable  part  of  the  costs.  These  are  the  more 
serious  where  the  place  where  the  assizes  are  held  is  situated 
at  a  considerable  distance  from  the  populous  parts  of  the 
county.  When  a  witness  from  Manchester  or  Liverpool  is 
taken  to  the  assizes  at  Lancaster,  the  costs  of  conveyance  and 
maintenance  do  not  average  less  than  fi'om  £7  to  £8;  it  there- 
fore frequently  happens  that  the  costs  of  a  plaintiff,  when  three 
or  four  witnesses  are  necessary  to  make  out  his  case,  amount 
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to  at  least  £50  or  £60,  but  often,  we  believe,  to  a  mmh 
larger  sum." 

They  have/  here  fallen  into  the  very  common-place,  and  ii* 
them  most  reprehensible,  fallacy,  of  founding  conclusions; 
against  the  metropolitan  system  of  judicature  on  its  present 
condition,  without  making  any  allowance  for  its  capabilities  of 
improvement.  As  well,  ais  has  been  already  intimated,  might 
we  argue  against  the  principle  of  the  local  systems,  because 
the  existing  local  courts  are  confessedly  inadequate. 

It  seems  unnecessary  to  follow  the  Commissioners  through 
the  rest  of  the  considerations  which  induce  them  to  condemn 
the  present  administration  of  justice,  which  indeed  are  all 
necessarily  resolvable  into  the  alleged  delays  and  expenses 
attendant  on  it.  They  decide  with  equal  confidence  as  to  th^ 
means  of  remedy.  "  These,"  say  they,  "  must  consist  either  in 
alterations  made  in  the  superier  or  inferior  courts  which  now 
exist,  or  in  the  establishment  of  new  local  courts." 

^Mt  appears  to  us  that  no  adequate  alteration  can  be  made 
\n  the  superior  courts, 

*'  The  machinery  adapted  to  the  ends  of  judicial  investiga- 
tion in  causes  of  great  complexity  and  large  amount,  must 
necessarily  be  too  costly  for  the  trial  of  causes  of  small  amount 
and  little  complexity. 

♦*  It  would  be  very  difficult,  with  the  present  number  of 
judges,  that  assizes  for  the  trial  of  causes  in  the  country  shouM 
be  held  more  than  twice  a  year;  it  would  be  impossible  that 
they  should  be  held  so  frequently  as  to  remove  the  objections 
on  the  ground  of  delay,  or  at  so  many  places  as  to  obviate  the 
present  objections  on  the  score  of  expense  and  inconvenience. 
Where  all  the  causes  which  have  arisen  within  a  period  of  five 
or  six  months,  in  an  extensive  and  populous  commercial  dis- 
trict,  are  brought  to  trial  at  the  same  place^  their  number 
renders  the  time  of  trial  uncertain,  and  great  expenses  are 
incurred  in  the  conveyance  and  maintenance  of  jurors,  parties 
and  witnesses,  at  a  distance  from  their  homes. 

'*  These  are  irequently  withdrawn  from  the  superintendence 
of  their  affairs,  and  detained  at  a  distance  from  their  residences 
and  places  of  business,  at  a  risk  and  inconvenience  which 
scarcely  admits  of  any  pecuniary  estimate. 

*'  With  respect  to  the  inferior  courts,  at  present  established, 
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we  think  their  defectis  so  numerous  and  complicated,  that  it  is 
easier  to  devise  new  institutions  than  to  introduce  effectual 
improvements  in  those  which  exist." 

After  stating  a  few  rather  fanciful  analogies  which  have  in- 
duced them  to  fix  on  £20  as  the  maximum,  they  proceed  to 
state  their  reasons  for  not  giving  a  wider  jurisdiction  at  first:*— 

*•  We  beg  leave,  however,  to  remark,  that  in  recommending 
£S0  as  the  limit  to  the  jurisdiction  of  the  local  court  in  point 
of  amount,  we  do  not  conceive  that  the  establishn!ient  of  such 
a  jurisdiction  w6uld  afford  a  remedy  by  any  means  commen- 
surate with  the  evil  arising  from  the  defects  to  which  we  have 
already  alluded;  and  in  order  to  avoid  any  misconception  on 
this  head,  we  think  it  right  to  state  our  reasons  for  not  recom* 
mending  at  present  a  more  extensive  jurisdiction  in  conformity 
with  the  numerous  suggestions  contained  in  the  evidence, 

"  In  the  first  place,  as  some,  whose  opinions  we  greatly 
respect,  doubt  of  the  expediency  of  any  considerable  extension 
of  local  jurisdiction,  we  think  that  it  may  be  more  satisfactory 
that  the  change  should  be  gradual  and  experimental,  rather 
than  that  it  should  be  immediate  and  final;  the  more  especially 
as  any  increase  of  jurisdiction  may  be  at  any  time  effected 
without  occasioning  the  necessity  for  any  considerable  altera- 
tions in  the  structure  of  the  courts, 

**  Another  and  stronger  reason  is^  that  the  extent  to  which 
the  jurisdiction  of  the  inferior  courts  ought  to  be  carried 
must  depend  much  on  the  question  how  Jar  the  delay  and 
expense  attending  suits  in  the  superior  courts  are  capable  of 
reduction^  which  has  not  yet  been  sufficiently  ascertained. 

'^  We  conceive  that  the  expense  of  suits  in  the  superior 
courts,  and  consequently  the  necessity  for  extending  the  juris- 
diction of  the  local  courts,  may  be  greatly  diminished  by  re- 
ducing the  fees  payable  for  the  passing  of  records,  and  the 
entering  of  causes  for  trial,  and  other  ofBce  fees,  and  dimi- 
nishing the  expenses  of  witnesses  by  holding  the  assizes  at 
more  convenient  places  than  is  now  done.  By  curtailing 
these  expenses^  and  by  other  means  alluded  to  in  former 
reports^  the  costs  of  a  cause  would,  in  a  majority  of  cases, 
be  reduced  to  at  least  one  half  of  their  present  amount" 

These  reasons  appear  to  us  to  be  quite  sufficient  for  post- 
poning the  establishment  of  local  courts  for  the  present. 
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Beside?  the  jurisdiction  abovementioned,  it  is  proposed  to 
give  the  local  courts  power  to  try  issues  in  c^ses  where*  the 
debt  does  not  exceed  £60,  provided  the  plaintiff  shall  have 
made  affidavit  of  the  amount  really  due,  and  the  defeftdant 
does  not  either  give  security  for  the  debt  and  costs,  oi'  show 
by  affidavit  that  he  has  ground  of  defence  warranting  delay. 

It  is  also  proposed  that  the  jurisdiction  of  the  local  courts 
shall  extend  to  cases  of  ejectment  between  landlord  and  te- 
nant, where  the  annual  value  of  the  premises  does  not  exceed 
£20,  and  the  tenant  is  alleged  to  hold  over;  as  also  to  pecu- 
niary legacies  of  small  amount,  where  the  dispute  is  simply 
between  the  executor  and  legatee,  or  where  all  parties  inte- 
rested join  in  the  application  to  decide  on  their  respective 
claims  on  the  estate.  This  last  suggestion  is  traceable  to  the 
first  Bill  brought  in  by  Lord  Brougham. 

The  commissioners  think  that  the  present  divisions  of  coun- 
ties had  better  be  disregarded  in  mapping  out  the  new  juris- 
dictions ;  and  so  far  they  certainly  are  right,  for  the  grossest 
disparity  would  otherwise  prevail  amongst  the  new  jurisdic- 
tions. They  also  think  that  the  residence  of  the  defendant 
ought  to  determine  the  venue,  provided  the  plaintiff  and  de- 
fendant reside  within  twenty  miles  of  each  other ;  but  where 
they  are  separated  by  a  greater  distance,  or  where  the  cause 
of  action  shall  not  arise  wholly  or  in  some  material  part  in 
the  jurisdiction  within  which  the  defendant  resides,  the  supe- 
rior courts  are  to  have  a'  concurrent  jurisdiction  as  to  the 
claim.  In  Lord  Brougham's  Bill,  as  originally  printed,  no 
limitation  of  this  kind  was  to  be  found ;  the  action  was  to  be 
brought  in  the  district  where  the  defendant  resided^  without 
reference  to  the  other  party's  convenience;  and  in  our  last 
Number  we  made  some  remarks  to  show  to  what  manifold 
evils  the  enactment  would  lead.  In  the  course  of  the  debate 
in  the  House  of  Lords,  however,  Lord  Brougham  took  occa- 
sion to  say  that  an  entire  line  had  dropped  out  in  the  printing 
of  the  first  copy  of  his  Bill,  and  that  it  had  been,  in  fact,  his 
intention  fi^om  the  first  to  give  the  superior  courts  a  concurrent 
jurisdiction,  unless  both  parties  resided  in  the  same  district. 
This  certainly  obviates  one  material  objection  to  the  Bill; 
though  not  without  making  an  important  deduction  from  its 
efficiency.      We  may  also  observe,  en  passaut^  that  Lord 
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Brougham  is  mistaken  in  supposing  that  the  omission  was 
occasioned  by  the  dropping  out  of  a  line ;  for  the  words  in 
question^  if  printed  in  the  original  BiU|  would  have  stood 
partly  in  one  line  and  partly  in  another. 

The  following  is  an  important  point  of  difference  between 
Lord  Brougham  and  the  Commissioners : 

"  The  jurisdiction  of  the  local  courts  ought,  we  think,  to 
be  exclusive.  It  is  highly  important  that  there  should  be 
uniformity  in  the  practice  and  process  of  courts  of  equal  juris* 
diction.  This,  however,  would  be  unattainable  if  there  were 
other  inferior  courts,  having  concurrent  jurisdictions  with  the 
proposed  local  courts,  but  differing  from  them  and  fi*om  .each 
other  in'  their  practice ;  we  therefore  recommend  that  the  pro- 
posed new  courts  should  have  exclusive  jurisdiction  in  all 
personal  suits  over  which  the  local  court  has  jurisdiction, 
except  where  an  option  is  expressly  given  to  the  plaintiff,  as 
before  mentioned.  This,  in  effect,  would  amount  to  an  aboli-i 
tion  of  the  jurisdiction  of  the  inferior  courts  already  existing 
in  personal  suits  to  the  extent  of  £^," 

The  Commissioners  are  of  opinion  that  barristers  of  teix 
years'  standing  at  the  least  should  be  selected  for  the  office 
of  judge.  They  calculate  that  not  more  than  twenty  will  be 
required,  but  if  Courts  of  Requests  and  all  other  courts  of 
inferior  jurisdiction  were  abolished,  it  would  be  obviously 
impossible  for  twenty  judges,  or  even  twice  twenty,  to  dispose, 
of  all  the  business  that  would  devolve  upon  them.  They 
think  that  the  judge  should  be  permanently  resident  in  his 
district,  in  order  that  he  may  be  at  hand  to  discharge .  the. 
interlocutory  business  of  his  court ;  but  they  take  no  notice  of 
the  difficulty  which  his  constant  absence  on  circuit  must  pre- 
sent. They  are  also  mistaken  in  supposing  that  one  or  more 
registrars,  residing  at  or  near  the  chief  place  of  the  district 
and  regularly  attending  all  the  courts  held  within  the  district, 
will  suffice.  The  experience  of  the  Scotch  courts  has  shown 
that  a  registry  and  registrar  for  each  circuit  town  will  be 
required.  We  gladly  call  attention  to  the  following  remarks :. 

^*  Whilst  it  is  essential,  not  merely  to  the  convenient,  but 
to  the  impartial  administration  of  justice,  that  it  should  be 
governed  by  known  and  settled  rules  of  practice,  it  is  obvious 
that  this  cannot  be.  done  without  the  aid  of  agents  or  attornies 
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who  understand  such  rules,  and  can  apply  then.  Rules  of  the 
simplest  construction  for  the  regulation  of  judicial  practicey 
would  in  general  be  too  complex  to  be  understood  and  ap* 
plied  by  ordinary  suitors*  If  professional  aid  were  excluded| 
such  rules  must  either  be  nugatory,  because  not  obsetved,  or 
the  penalties  of  non-observance  would  be  enforced  at  a  sacri* 
fice  in  point  of  justice." 

We  wish  the  Commissioners  would  also  bear  in  mind  that, 
to  procure  practitioners  of  equal  character,  the  Individual  fees 
must  be  even  higher  in  the  local  than  in  the  metropolitan 
courts,  because  a  concentration  of  the  business  will  be  impos- 
sible. Under  the  present  system  all  interlocutory  and  a  great 
deal  of  other  business  is  done  cheap,  simply  because  it  is  done 
in  the  metropolis  through  the  medium  of  a  good  system  of 
agency. 

In  support  <^  the  Commissioners'  opinion,  that  regular  prac-* 
titioners  will  always  be  found  necessary,  it  may  not  be  useless 
to  state,  upon  indisputable  authority >  the  consequences  that 
once  resulted  from  the  formal  abolition  of  them  in  France*  On 
this  subject  M«  Treilhard,  in  the  Exposh  des  Motifs  prefixed  to 
the  French  Code  of  Civil  Procedure,  expresses  himself  thus: — 

"  How  call  men  continue  to  deceive  themselves  after  the  late 
experiment?  Did  we  not  suppress  all  pleaders  and  process  in  a 
mania  for  perfection  ?  What  was  the  result  ?  Professional  assistance 
was  not  the  less  in  request,  since  the  idle  and  stupid  will  ahvays  lie 
dependent  on  the  industrious  and  clever :  the  name  of  advoeats  and 
procoreur  was  dropped,  but  they  continue  their  business  as  agents; 
|ke  only  consequence  was,  that  all  regular  proceedings  beii^  sup* 
pressed  and  the  practitioner  no  longer  entitled  to  a  fixed  remuoera* 
tienft  he  contrived  to  pay  himself,  even  before  iavestigating  the 
lai^ler,  much  n^ore  than  formerly,  and  justice  was  never  so  dear  J' 

To  obviate  the  evil  consequences  now  resulting  from  the 
misconduct  of  the  baililis  of  inferior  courts,  it  is  proposed  to 
require  recognizances  for  good  behaviour,  and  subject  them 
to  a  summary  mode  of  punishment.  Certain  rules  are  also 
proposed  with  respect  to  the  execution  of  process.  The  fol- 
lowing remarks  are  important: — 

**  We  conceive  that  the  service  of  a  summons,  with  a  brief 
note  of  the  cause  of  complaint  and  particulars,  a  duplicate 
being  transmitted  to  the  Registrar's  office,  would  constitute  at 
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oace  a  cheap  ai>4  eoiasmodknis  mode  of  giving  all  the  infomia- 
tioa  to  a  defendant  which  is  necessary  to  enable  him  to  make 
his  defence.  Thifi  result  is  now  obtained  in  the  county  court 
by  a  more  cumbrous  and  inconvenient  course  of  proceeding : 
first,  the  servioe  of  an  arrest  by  seizure  of  the  defendant's 
goods,  which,  for  the  reasons  already  given,  we  think  objec- 
tionable; secondlyr  ^  filing  of  the  declaration,  of  which  the 
defendant  takes  a  copy;  thirdly,  the  obtaining  an  order  for, 
and  delivery  of,  a  bill  of  particulars. 

'^  In  ordinary  cases  of  debt  or  assumxwit,  all  the  information 
iM  IB  essential  is  derived  from  the  bill  of  particulars,  that  is, 
a  mere  list  of  the  items  in  respect  of  which  the  plaintiff  sues, 
digested  of  formal  technicality.  In  all  such  cases  no  other 
plaint  or  declaration  is  necessary^  beyond  the  mere  statement 
that  the  plaintiff  sues  for  a  debt  of  £  the  particulars  of 
whioh  are  annexed*  In  these  cases,  and  indeed  in  many 
which  are  of  a  special  description,  printed  forms,  with  the 
exception  of  the  dates  and  particulars,  may  be  used,  and  may 
be  obtained  from  the  messengers  or  bailiffs  or  other  persons 
employed  to  supply  them.  Where  the  cause  of  action  is  of  a 
more  special  description,  as  where  the  plaintiff  sues  for  slander, 
or  other  special  cause  of  action,  a  genieral  form  cannot  be  used, 
and  the  bill  of  particulars  would  not  give  further  information 
than  the  plaint  itself.  But  in  those  as  well  as  all  other  cases, 
we  recommend  that  short  and  simple  forms  be  used,  and  that 
^e  process  should  be  the  same  by  the  delivery  of  duplicates 
to  the  messenger,  one  to  be  served  on  the  defendant,  and  the 
other  transmitted  to  the  Registrar's  office.  We  also  recom* 
mend  that  the  summons  should  contain  a  notice  to  the  de« 
fendant  of  the  time  and  place  of  trial;  of  the  time  within 
which  notice  of  defence  must  be  given  in  case  he  means  to 
defend  the  suit;  and  of  the  amount  of  debt  or  damages  and 
costs  which  will  be  accepted  in  satisfaction  of  the  claim,  pro- 
vided that  sum  be  paid  on  or  before  a  day  specified,  such 
offer  to  be  without  prejudice. 

"  The  object  of  the  jwovision  last-mentioned  is  to  induce 
parties  to  compromise  their  disputes  with  the  least  possible 
delay  and  expense,  and  it  seems  probable  that  such  a  provision 
would  greatly  tend  to  exclude  unnecessary  litigation,  in  a 
manner  benefik^iat  to  both  the  litigant  pieties." 
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.  Liberty  is  also  to  be  given  to  pay  money  into  court  in  all 
cases,  except  assault^  slander,  and  libel.  Ten  days  is  sug- 
gested as  a  proper  period  to  intervene  between  the  service  of 
the  summons  and  the  notice  of  defence.  Here  follow  the 
proposed  forms  of  notice.  No  objections  in  respect  of  mere 
form,  not  affecting  the  merits,  are  to  be  allowed,  but  all  de- 
fects of  the  kind  are  to  be  amendable  in  a  summary  manher 
on  the  application  of  either  party;  neither  is  misjoinder  or 
nonjoinder,  either  of  causes  of  action  or  parties,  to  prevent  the 
plaintiff  frotn  recovering.  We  are  also  sorry  to  find  the  com- 
missioners Sanctioning  Lord  Brougham's  notions  as  to  the 
inutility  of  all  special  and  formal  pleas  whatever  r 

"  We  recommend  that  special  pleas  be  excluded  from  the 
practice  of  the  court,  because  they  would,  if  allowed,  he  pro- 
ductive of  a  degree  of  expense  and  delay  wholly  inconsistent 
with  cheapness  and  expedition,  and  where  the  cause  of  action 
wa§  small,  would  be  attended,  we  think,  with  no  equivalent 
advantage. 

*'  It  appears  to  us  that  economy  and  expedition  will  be 
best  attained  by  excluding  all  formal  pleas,  and  enabling  the 
defendant  to  give  all  matters  of  defence  in  evidence,  under  a 
mere  notice  of  defence. 

"  We  think,  however,  that  where  the  defence  does  not  turn 
on  a  mere  denial  of  the  plaintiff's  case,  the  notice  should  spe- 
cify on  what  collateral  grounds  of  defence  he  means  to  insist, 
{Recording  to  the  suggestions  hereafter  contained." 

We  can  understand  the  reasonings  of  those  who  contend 
that  pleading  is  useless  in  all  cases,  but  we  cannot  understand 
on  what  principle  the  commissioners  recommend  the  formal 
mode  of  pleading  to  be  followed  in  the  metropolitan  courts, 
and  the  lax  discretionary  mode  in  the  local  courts;  unless, 
indeed  we'*  err  in  supposing  that  the  proper  object  of  pleading 
is  the  same  in  all  cases,— ^to  prevent  surprise,  and  lesisen  ex- 
pense, by  diminishing  the  required  quantity  of  proof*  It  ia 
also  a  singular  mark  of  simplicity  to  suppose  that  brevity  is. 
best  attainable  by  getting  rid  of  established  forms,  or  rather 
names^  for  the  essential  differencie  between  one  of  the  pro-* 
posed  notices  of  special  defences,  and  the  old  special  pleas, 
will  be  probably  exceedingly  small.  It  is  a  matter  of  noto- 
riety amongst  jurists  that  written  pleadings  are  long  ia  exact 
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proportion  as  they  are  unfettered  by  form;  and  we  undertake 
to  say  that  the  system  practised  in  our  common  law  courts  isj 
on  aa  average^  full  twice  as  short  as  any  one  of  the  leading 
continental  systems — French,  Dutch,  German,  or  Italian—* 
that  can  be  named.  In  fact,  its  great  error  is  on  the  side 
of  brevity,  as  has  been  fully  proved  by  the  commissioners 
themselves. 

The  defendant  is  to  be  at  liberty  to  admit  any  part  pf  the 
plaintiff's  claim,  or  any  facts  which  he  (the  plaintifiP)  would 
otherwise  be  obliged  to  prove;  if  the  notice  to  this  effect  be 
given,  the  plaintiff  is  not  to  be  allowed  any  expenses  incurred 
for  the  purpose  of  such  proof*  Again,  we  say,  if  this  sug- 
gestion be  good  for  anything,  why  is  it  not  immediately  ex- 
tended to  the  superior  courts.  Forms  of  notices  of  defence 
and  admission  are  subjoined.  After  service  of  notice  of  de- 
fence the  suit  is  to  be  considered  at  issue,  without  any  simi- 
liter or  further  pleading.  The  due  attendance  of  witnesses 
?md  jurymen  is  provided  for.  The  jury  is  to  consist  of  six ; 
and  all  persons  now  liable  to  serve  on  assize  juries  will  be 
liable.  The  commissioners  state  that  they  felt  considerable 
difficulty  in  determining ,  whether  new  trials  should  be  grant-- 
able,  and  whether  the  judgment  of  the  inferior  court  should 
be  subject  to  the  revision  of  a  superior  one.  They  arrived  at 
length  at  the  following  conclusion : 

"  We  recomipend  that  the  judge  should  have  power  to 
grant  a  new  trial  at  the  instance  of  either  party^  on  the  ground 
of  any  palpable  mistake  or  error  on  the  part  of  the  jury,  upon 
the  payment  of  the  costs  of  the  former  trial  by  the  party 
making  the  application,  and  giving  sufficient  security  by  re- 
cognizance for  the  general  costs  of  suit,  and  if  defendant, 
also  for  the  debt  or  damages  for  which  the  verdict  is  given; 
and  that  in  case  of  any  supposed  misdirection  or  error  on  the 
part  of  the  judge,  the  party  thinking  himself  aggrieved  should, 
on  entering  into  a  recognizance  with  sufficient  sureties  for  the 
costs  of  suit  and-of  the.  appeal,  and  if  defendant,  also,  for  the 
amount  of  the  debt  or  damages  for  which  a  verdict  may  have 
been  given^  have  an  appeal  to  two  of  the  judges  of  the  superior 
courts." 

If  any  supposed  misdirection  or  error  on  the  part  of  the 
judge  be  held  suiOSicient  to  grpund  an  application  for  an  appeal, 
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there  can  be  little  doubt  that  few  parties  capable  of  giving  se- 
curity will  rest  satisfied  with  the  deciaon  of  such  dignitaries 
ad  these  local  judges  must  almost  necessarily  become.  In 
France,  the  first  judgment  is  hardly  ever  abided  by.^  To 
check  appeals  by  requiring  recognizances,  would  be  neariy 
tantamount  to  saying  that  the  ribh  man  should  appeal  and  that 
the  poor  man  should  not.  The  concluding  page  of  the  Re- 
port contsdns  matter  of  the  highest  importance.  We  shall 
therefore  copy  it  at  length, 

*'  As  cases  of  extraordinaty  difficulty  may  sometimes  arise, 
though  the  cause  of  action  is  below  the  amount  of  SOI.,  it 
seems  to  us  desiraUe  that  a  judge  of  any  of  the  superior 
courts  should  have  power,  under  such  special  circumstances, 
to  order  a  cause  commenced  in  the  Local  Court  to  be  removed 
to  one  of  the  Courts  at  Westminsten 

"  In  suits  for  debts  not  exceeding  the  sum  of  5?.,  we  think 
that  even  still  less  of  machinery  may  suffice,  and  that  the  pro- 
cess should  consist  merely  in  service  of  a  summons,  served  in 
the  manner  already  stated,  giving  notice  to  appear  at  the  next 
court  held  at  ,  on  ,  in  case  £ 

for  the  debt,  and  for  the  costs  were  not  in  the  mean- 

time paid, 

"  That  on  the  appearance  of  the  parties  the  local  judge 
should,  upon  examination  of  the  parties  themselves  and  their 
witnesses,  dedde  in  a  summary  way  without  a  jury,  and  with 
power  to  adjourn  the  case  according  to  his  discretion  fbr  fur- 
ther hearing,  and  with  power  to  stay  the  execution  and  give 
time  for  payment  of  the  debt  by  instalments^  according  to  his 
discretion, 

^  **  There  is  another  ineonvemence  of  a  far  more  serious  nature,  and  whieh  nuiy 
lead  to  incalculable  evil.  The  courts  of  First  Instance  are  respected  neither  by  the 
suitors,  nor  b;  the  authorities.  A  judgment  open  to  appeal  carries  no  weight,  and 
magistrates  who  pn»fliimoe  ii  are  scarcely  looked  upon  in  the  light  of  judges*  The 
real  merits  of  an  important  case  ase  nol  gone  into  belf>i-ethem  ^  the  advocates  abeady 
foresee  the  discussion  which  will  arise  before  the  court  above*  and  hold  in  reserve 
resources  of  which  their  adversary  is  to  be  kept  in  ignorance^  The  authorities  in- 
trusted with  the  appointment  of  these  judges  fed  no  anxiety  about  using  particular 
care  in  the  coaapositioD  ol  the  tribunals  of  First  Inalance,  and  iBI  thodk  with  yeung 
men  who  have  scarcely  completed  their  education,  and  who  have  given  no  earnest 
either  of  merit  or  capacity.  The  judges  themselves,  in  their  deliberations,  give  the 
case  a  comparatively  slight  aud  superficial  examination,  and  leave  to  the  superior 
judges  the  ta^  of  supplying  their  itt«ttention«"-^CJ!f.  Rayer*CoUard^Jnfro^ti0t 
to  Mr,  Cooper's  French  Letters*) 
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**  And  diat,  on  default  made  by  the  defendant,  the  plaintiff 
should  be  entitled,  on  proof  of  the  service  of  the  summons,  to 
have  execution  for  the  sum  sworn  to  be  due* 

''In  tlie  arrangement  of  costs,  it  is  necessary  to  guard 
agfdnst  two  extremes,  each  of  which  would  be  attended  with 
mischief  to  the  suitor;  for  whilst  the  practice  of  an  inferior 
court  must  be  regulated  by  a  principle  of  strict  oeconomy,  it  is 
of  importance  to  guard  against  the  mischief  which  would  result 
from  such  a  reduction  of  costs  as  would  necessarily  exclude  the 
more  repectable  members  of  the  professi<Hi  from  managing 
suits,  and  throw  the  business  into  the  hands  of  needy  and  un- 
principled practitioners* 

.  **  It  would,  we  think,  be  advisable  that  there  should  be  two 
diffe*ent  tables  of  costs,  one  adapted  to  suits  for  demands  not 
exceeding  S/.  in  amount,  another  to  those  for  higher  demands. 
Where  more  than  51.  is  demanded,  but  not-  more  than  51.  is 
recovered,  we  recommend  that  the  plaintiff  should  be  entitled 
lo  costs  according  to  the  lower  scale  only.     - 

**  It  appears  to  us,  after  much  consideration,  that  profes- 
sional aid  in  the  conduct  of  a  cause^  even  where  the  demand 
does  not  exceed  51,  in  amount,  ought  not  to  be  excluded ;  and 
that  to  require  aR  to  appear  and  plead  their  causes  in  person, 
without  regard  tQ  age,  sex,  condition  or  mental  capacity,  would 
frequently  be  productive  of  hardship,  if  not  of  positive  injustice. 

**  While  we  think  that  no  party  ought  to  be"  debarred  from 
availing  himself  of  professional  assistance,  however  small  the 
demand  may  be,  we  recommend,  for  obvious  realsons,  that  such: 
costs  shall  not  be  allowed  on  taxation  in  any  suit  to  recover  a 
debt  not  exceeding  51.  in  amount. "  - 

When  the  opponents  of  Lord  Brougham's  Bill  suggested 
that  some  of  the  principal  provisions,  particularly  the  intended 
scale  of  fees,  should  be  applied  to  actions  to  the  amount  of 
£20  in  the  superior  courts,  leaving  actions  exceeding  that 
amount  as  ihey  stand,  the  anomaly  of  two  modes  of  proceed^^ 
ing  in  the  same  court  was  confidently  relied  on  in  reply.  We 
now  find  the  commissioners  proposing  a  precisely  similar 
distinction.  With  regard  to  costs,  it  cannot  be  repeated  too 
frequently,  that  no  court  can  administer  justice  satisfactorily 
unless  the  eventually  successful  party  be  allowed  to  come  upon 
the  other  for  the  full  costs  fairly  incurred  in  the  suit. 
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As  the  subject  of  Local  Codrts  will  doubtless  be  revived^  we 
have  thought  it  our  duty  to  put  our  readers  in  full  possession  of 
the  leading  features  of  this  B<eport.  Lord  Lyndhurst's  mas- 
terly speeches  have  fortunately  relieved  us  frotn  the  present 
necessity  of  commenting  at  greater  length  on  (what  with  all 
due  deference  we  must  call)  the  erroneous  views  of  the  com- 
missionersy  and  the  still  mor^  erroneous  views  of  the  Chan- 
cellor. The  public  are  now  thoroughly  alive  to  the  momen- 
tous character  of  the  interests  involved  in  the  discussion^  and 
are  not  again  likely  to  be  gulled  into  the  belief  that  it  is  the 
lawyers  only  who  run  any  risk  of  suffering  from  the  change.^ 
Even  the  wretched  cant  about  *^  the  poor  man's  bill"  has  failed; 
as  if»  forsooth^  a  bitterer  curse  could  be  inflicted  on  the  poor 
than  propagating  a  low  and  needy  set  of  practitioners  to  prey 
upon  them!  Neither  will  it  henceforth  be  enough  to  say  that 
law  expenses  are  oppressively  high ;  the  only  real  question 
being  now  well  understood  to  be^  whether  they  had  better  be 
reduced  by  a  thorough  reform  of  the  old  system^  or  by  creating 
a  new  and  expensive  one^  of  a  very  dangerous  description^  in 
its  stead?  It  is  only  necessary  to  keep  this  steadily  in  mind 
to  be  convinced  of  the  utter  irrelevancy  of  far  greater  part  of 
what  fell  from  the  Chancellor^  whose  long  replies  were  occu- 
pied almost  exclusivdy  with  descriptions  of  the  abuses  of  the 
English  courts,  both  local  and  metropolitan,  as  they  stand. 
We  mean,  of  course,  after  deducting  the  Billingsgate,  which 
he* showered  out  upon  the  attorneys  and  the  bar  with  a  libe- 
rality almost  unprecedented  even  in  him.  Every  body,  how- 
ever, knew  the  motive  for  it:  the  professional  estimate  of  his 
character,  both  as  an  advocate  and  a  judge,  has  always  been 
^ny  thing  but  flattering,  and  he  naturally  enough  seeks  to 
deprive  that  estimate  of  weight. 

H. 

'  It  is  singular  to  compare  the  intense  attention  this  question  has  recently  attracted 
with  the  former  apathy  concerning  it.  When,  five  years  ago  (No.  2),  we  first 
broached  the  principal  arguments  against  local  courts,  pointing  out  the  benefits  of 
centralization,  and  the  evils  that  had  resulted  both  in  other  countries  and  in  this 
from  a  neglect  of  the  principle,  we  were  absolutely  accused  of  useless  theorising. 
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COMMON  LAW. 


[Comprising  3  Barn.  &  AdoT.  Part  5;  1  Nevile  fit  Manning  (in  conlinaation  of 
Manning  &  Ryland),  Parts  1  &'  2 ;  2  Tyrwhitt,  Part  4 ;  Dowling's  Practice 
Cases,  Part  3 ;  Moody  &  Robinson's  Nisi  Prius  Cases  (in  continuataon  of  Moody 
&  Malkin),  Part  2 ;  and  a  selection  from  5  Carrington  &  Payne,  Part  3. 


ABATEMENT,  Plea  in. 

(Triql  qfmue  on.).  On  the  trial  of  an  issue  on  a  plea  of  abatement  of  the 
non-joinder  of  other  joint  contractors,  the  defendant  is  not  entitled  to  begin 
without  admitting  the  damages. — Morris  v.  Lotan,  1  M.  &  Rob.  233. 

And  see  Practice,  8,  41,  46. 

ACCOUNT  STATED. 

On  an  account  stated,  some  precise  sum  must  be  shown.  An  admission  that 
something  is  due  will  not  entitle  the  plaintiff  to  a  verdict  with  nbminal  da- 
mages.—ITiWofi  V.  Wood,  1  M.  flir  R.  253. 

ACTION  ON  THE  CASE. 

1.  (By  reversioner.)  A  reversioner  cannot  sue  a  stranger  for  acts  of  trespass 
on  the  land,  committed  in  assertion  of  a  claim  of  right  of  way,  unless  they 
be  attended  with  some  tangible  injury  to  the  reversion.  (I  M.  &  S.  234.) 
—Baxter  v.  Taylor,  1  N.  &  M.  11. 

2.  {Btf  author,)  An  author  may  maintain  an  action  for  the  injury  done  to  his 
reputation  by  the  publication  of  an  inaccurate  edition  of  his  work  executed 
by  a  third  person,  provided  it  be  published  in  such  a  manner  that  readers 
in  general  would  believe  the  edition  to  be  by  himself. — Archbold  v.  Sweet, 
1  M.  &  Rob.  162. 

ADMISSION. 

At  the  first  trial,  a  policy  was  admitted  by  the  attorney  in  the  following  fbmi : 
"  It  is  agreed  to  admit  on  the  trial  of  this  cause,  the  execution  of  the  po^ 
Ucy,  &cJ'  Tindal,  C.  J.,  thought  tlie  admission  extended  to  any  subseguent 
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trial  or  trials,  but  lie  saved  the  point.    Elton  v.  Larkm,  1  M.  &  Rob. 
196. 

AFFIDAVIT. 

1.  (In  Scotland.)  It  was  objected  to  an  affidavit  sworn  in  Scotland,  tbat  it 
was  sworn  before  a  justice  of  the  peace  there,  instead  of  a  lord  of  session, 
but  it  was  held  sufiicient. — Watson  v.  WUliamion,  I  D.  P.  C.  607. 

2.  (  When  too  old)  A  rula  niai  was  obtained  in  Michaelmas  Term,  1832,  on 
an  affidavit  sworn  in  December  1831.  Held,  that  no  rule  could  be  made 
on  so  stale  an  affidavit. — Burt  v.  Owen,  1  D.  P.  C.  691, 

And  see  Practice,  16,  17,  20,  42. 

AMENDMENT.    See  Practice,  6,  13,  38,  61. 

ARBITRATION. 

1.  (Death  of  parti/.)  By  the  defendant's  death  after  award  made  in  pur- 
suance of  a  rule  of  court,  no  verdict  having  been  entered  up,  the  suit  abates, 
and  the  Court  will  not  enforce  performance  of  the  award  by  attachment 
(7  Taunt  575.)— -Jkfa^ey  v.  Godwi/n,  1  N.  &  M.  101. 

2.  (Adjiidicaiion*)  Where  cross  actions  aiid  all  matters  in  di£^noe  are  rs^ 
ferred  to  an  arbitrator,  who  decides  on  the  cross  actions  only,  it  is  no  oh* 
jection  to  the  award  that  a  distinct  claim  was  brought  before  him  on  which 
he  has  not  adjudicated,  unless  it  be  averred  that  he  did  not  take  it  into  his 
consideration.— ^TA€  King  v.  St,  Katharine's  Dock  Company ^  1  N.  &  M. 
121. 

3.  (Setting  aside  award,)  The  fact  of  the  arbitrator's  being  indebted  to  one 
of  the  parties  is  no  ground  for  setting  aside  an  award,  though  the  other 
party  was  not  aware  of  it  when  he  consented  to  the  reference.— Morgan  v. 
Morgan,  1  D.  P.  C.  611. 

And  see  Practice,  33. 

ARREST^ 

1.  (Setting  aside  on  the  merits.)  The  Court  will  not  set  aside  &n  arrest  on 
the  merits,  unless  it  be  clear  from  the  affidavits  that  the  plaintiff  could 
have  no  cause  of  action. — Burton  v.  Haworth,  1  N.  &  M.  318. 

2.  A  party  may  be  arrested  for  sums  paid  by  the  plaintiff  as  obligor  of  an 
indemnity  bond,  as  for  liquidated  damages,  if  the  sum  he  has  been  cialled 
on  to  pay  catr  be  ascertained. — Anderson  v.  Bell,  2  Tyrw.  732. 

3.  Defendant  was  illegally  taken  into  custody  while  a  ca,  sa.  was  in  the  she- 
riff's  hands:  Held,  that  the  detainer  attached,  though  the  original  arrest 
was  wrongful. — Arundel  y,  CMtty,  ID.  P.  C.  499. 

4.  (Where  former  arrest  in  foreign  country.)  It  is  no  ground  of  dischaige 
that  the  party  had  been  before  arrested  for  the  same  cause  of  action  in 
France.  It  was  stated  that  the  defendant  had  escaped  from  custody  in 
France,  but  no  nptice  was  taken  of  this  circumstance  by  the  Court— *il^ 
ven  y.  Fumival,  I  D.  P.  C.  614. 

5.  The  plaintiff,  after  the  affidavit  of  debt  had  been  made,  received  from  the 
dofendani  «  max  suffident  to  reduce  the  demand  below  the  sum  for  which 
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m  arrest  it  allowed:  Held,  that  he  was  thereby  precluded  from  arresting. 
Short  V.  Cunningham^  1  D.  P.  C.  662. 

6.  (Tdcing  to  public  hotae.)  To  justify  an  officer  in  taking  a  defendant  to  a 
public-house  contrary  to  the  32  G.  2,  c.  28,  it  seems,  by  the  opinion  of 
two  judges  (Bayley  and  Gurney,  Barons,)  agMnst  one  (Yaughan,  B.)  that 
there  must  be  a  direct  and  voluntary  consent  on  the  part  of  the  party  ar- 
rested. It  is  not  enough  that  he  did  not  express  any  dissent. — Dewhirst 
V.  Fearson,  1  D.  P.  C.  664. 

ARSON. 

A  building  100  yards  distant  from  any  house,  which  had  been  built  for  a 
brick-oven,  but  afterwards  roofed  and  a  door  put  to  it,  and  in  which  prose- 
cutor kept  a  cow,  is  not  an  outhouse  within  7  &  8  G.  4,  c.  30,  and  arson 
cannot  be  committed  in  respect  of  it. — Rex  r.  Haughton,  5  C.  &.  P.  555. 

ATTORNEY, 

1.  {Liability  of,)  An  attorney  is  not  liable  for  a  mistake  in  a  point  of  law 
on  which  reasonable  doubt  may  be  entertained. — King  ▼.  Burt,  1  N.  &  M. 
262. 

2.  (Taxation  o/hUL)  An  attorney's  bill  for  business  done  in  the  Ck)unty 
Court  is  taxable :  and  the  preparing  of  a  replevin  bond  is  business  done  in 
the  county  court.  (4  T.  R.  124,  496 ;  5  T.  R.  694;  6  T.  R.  645 ;  3  B.  » 
A.  4S6,'y^Wardle  v.  Nicholson,!  N.&  M.  355.. 

3.  {Taxation  ofbilL)  An  attorney,  who  had  claims  on  his  client  for  charges 
at  law  and  also  for  conveyancing  business,  received  monies  generally  on 
account:  Held,  that  these  payments  could  not  be  applied  to  the  common 
law  items,  so  as  to  render  the  bill  no  longer  taxable. — James  v.  Child,  2 
Tyrw.  732. 

4.  An  application  cannot  be  made  against  an  attorney  at  chambers,  unless 
there  be  a  cause  in  court— £l«p.  Higgs,  1  D.  P.  C.  495. 

5.  The  Court  refused  to  compel  an  attorney,  into  whose  hands  money  had 
come  in  consequence  of  misrepresentations  on  his  part,  to  pay  it  over  with 
interest,  but  granted  the  rule  as  to  the  principal. — Fenn  t.  Wiidf  1  D.  P.  C. 
498. 

6.  {Re-admission,)  The  Court  refused  to  permit. an  amended  affidavit  in 
support  of  a  motion  to  re-admit  an  attorney,  to  be  produced  atohambers; 
saying  that  these  matters  must  always  be  settled  in  open  Court  during  term. 
Exp.  Owen,  1  D.  P.  C.  511. 

7.  {When  liable  to  attachments)  The  Court  will  not  interfere  to  attach  an  at- 
torney for  non-fulfilment  of  an  undertaking,  unless  he  is  engaged  in  the 
cause  in  which  it  is  given. — Exp.  Watts,  1  D.  P.  C.  512. 

8.  {Notice  of  admission.)  An  attorney  applying  to  be  re-admitted,  had  stuck 
up  his  notice  at  the  opening  of  the  K.  B.  office  on  the  2d  Nov. :  the  1st 
Nov.  was  a  holiday :  Held  sufficient. — Exp.  Senior^  1  D.  P.  C.  517. 

9.  A  judgment  cannot  be  set  aside  because  fogaed  by  an  uncertificated  attor- 
ney.—5mi7A  V.  Wilson,  I  D.  P.  C.  545. 

10.  {Privileged  communication  to.)   The  protection  of  commtunicationi  made 
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by  a  client  to  his'  attorney  applies  to  all  cases  in  vrlaxch  the  relation  of 
client  and  attorney  subsists,  and  wbere  the  client  applies  to  the  attorney  in 
*    his  professional  character.    (2  B.  &  B.  4.    See  1  C.  &  P.  158,  3  C.  &  P. 
518,  contr^.)— ^^  d.  Shellard  v.  Harris,  5  C.  &  P.  592. 

11.  {Privileged  communication.)  Where  two  parties  have  one  attorney,  a 
communication  by  one  to  the  attorney  in  his  common  capacity  is  not  pri- 
vileged as  regards  the  other. — Baugh  v.  Cradocke,  1  M.  &  Rob.  182.  Ckve 
V.  Powely  1  M.  &  Rob,  229. 

12.  Where  only  one  of  three  attorneys  acting  in  partnership  was  admitted  in 
the  Ck>urt  (the  Palace  Ck>urt)  in  which  the  business  was  done:  Held,  that 
an  action  in  the  names  of  the  three  was  not  maintainable,  though  an  express 
promise  had  been  made  to  them. — Arden  v.  Tucker y  1  M.  &  Rob.  191. 

And  see  Insoi.vent  Debtor,  1. — Kino's  Bench  Pbison. 

BAIL. 

1.  {Notice  of  bail.)  The  notice  omitted  the  number  of  the  house  of  a  bail 
residing  in  a  numbered  street.  The  Court  gave  the  plaintiii^  who  had 
found  the  bail,  the  option  of  further  time  to  inquire  about  them,  or  of  his 
costs  of  affidavit  and  appearance  in  case  they  justified  at  once. — Muir  v. 
Smith,  2  Tyrw.  742. 

2'  (Costs.)  Costs  of  bringing  up  bail  to  justify  allowed,  where  they  have 
given  notice  of  putting  in  and  justifying  at  the  same  time,  accompanied  by 
an  ^davit  of  justification,  and  after  exception  attend  to  justify,  and  are 
not  opposed. — When  the  notice  of  bail  was  to  add  and  justify  at  the  same 
time,  and  was  regularly  served,  and  the  new  bail  were  substituted  by  a 
judge^s  order  on  the  morning  of  justification,  the  costs  of  opposition  were 
not  therefore  allowed,  but  time  was  offered  to  inquire  after  them. — Bow- 
man V.  Russel,  2  Tyrw.  744. 

3.  (Oiving  time.)  The  defendant  requested  time :  the  plaintiff  replied  that 
he  might  rely  on  his  honour:  Held  to  discharge  the  bail. — Tjodbrook  v. 
Hewett,  1  D.  P.  C.  488. 

4.  {Residence.)  It  is  not  necessary  that  the  bail  should  sleep  in  the  place 
mentioned  in  the  notice,  as  his  residence :  it  was  held  sufficient  that  he 
had  a  servant  sleeping  there,  and  took  refreshments  there  occasionally.  — 
Thomson's  hail,  1  D.  P.  C.  497. 

5.  {Description.)  It  is  sufficient  to  describe  bail  as  of  a  place  well-known 
as  a  village  (as  of  Chigwell  Road)  without  specifying  any  street. — SmitKs 
hail,  1  D.  P.  C.  499. 

6.  {Notice.)  '  In  a  notice  of  bail,  to  describe  jewellers*  clerks  as  jewellers  is 
a  misdescription. — Hamlet* s  hail,  1  D.  P.  C.  501. 

7.  {Notice.)  Four  days'  notice  is  not  required  in  the  case  of  a  prisoner.-^ 
King's  bail,  1  D.  P.  C.  509. 

8.  {Costs  of  justification.)  The  bail  had  made  the  affidavit  required  by 
Reg:  G.  3  T.  T.  1  W.  4,  and  were  excepted  to.  They  came  up  to  justify, 
but  the  plaintiff  did  not  appear  to  oppose  them,  and  they  justified :  Held 
that  defendant  was  entitled  to  the  costs  of  justification.— JaAn*o»'«  bail,  I 
D.  P.  C.  614. 
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9.  (Affidavit  of  $ufficlency,)  lu  the  affidavit  of  saflSeieiicy,  the  b«il  4tated 
that  they  were  not  hail  *'  for  any,"  without  adding  '<  other  penon  or  m 
any  other  cause :"  Held  sufficient — Smith's  6at7,'l  D.  P.  C.  514. 

10.  {Notice  to  prisoner,)  A  notice  to  a  prisoner  to  put  in  and  justify  bail  ai 
the  same  time,  must  state  that  he  is  a  prisoner. — Creighton*$  bail,  1  D.  P. 
C.  609. 

11.  (Costs.)  Bail  cannot  he  opposed  on  the  ground  that  the  costs  of  pro* 
ceedings  on  the  hail-bond  had  not  been  paid. — 'Wilson*8  bail,  1  D.  P.  C. 
614. 

12.  (Giving  fme,)  An  order  that  an  attorney's  bill,  on  which  the  action 
was  brought,  should  be  taxed,  was  drawn  up  by  mistake  as  a  stay  of  pro* 
ceedings:  Held,. that  as  there  was  no  actual  stay,  the  bail  were  not  thereby 
dischaiged.  An  agreement  between  the  plaintiff  and  defenduit  that  the 
bill  should  not  be  taxed,  was  held  not  binding  on  the  bail. — Woosman  t. 
Wood,  1  D.  P.  C.  681. 

13.  (Setting  aside  bond.)  To  set  aside  proceedings  on  a  bail-bond,  it  is  hot 
sufficient  that  the  affidavit  states  that  the  defendant  had  a  good  defence  to 

'  the  original  action ;  it  must  state  that  he  had  a  good  defence  on  the  merits. 
Hallett  V.  Aubrey,  1  D.  P.  C  688. 

BANKRUPTCY. 

1.  (What  a  levying  within  6  G,  4,  c.  16,  s,  81. — Computation  of  tsmc-^Canr 
struction  ojs.  108.)  Under  2iji,fa,  founded  on  a  warrant  of  attorney,  the 
sheriff  seized  at  11  o'clock  on  tiie  13th  August;  at  one  o'clock  on  18th 
October  a  commission  issued  against  the  debtor,  on  an  act  of  bankruptcy 
ONnmitted  in  June:  the  sale  had  previously  taken  place:  Held,  1st,  that 
the  seizure  was  a  levying  within  s.  81  of  the  Bankrupt  Act,  (Giles  v. 
Grover,  9  Bing.  128);  2dly,  that  more  than  two  months  intervened  be- 
tween the  seizure  and  the  issuing  of  the  commission  (1  Mont  &  Mac.  7) ; 
3dly,  that  s.  108  of  the  Bankrupt  Act  applies  only  to  judgments  upon 
which  execution  has  been  levied  within  two  calendar  months  before  the 
date  of  the  commission,  and  does  not  over^de  s.  81.«— Godiott  v.  Sane- 
tmry,  1  N.  &  M.  52. 

2.  (Mutual  credit,)  A.,  a  creditor  of  B.,  employs  him  to  repahr  a  carrii^ 
for  ready  money :  B.  becomes  bankrupt :  A.  cannot  set  off  part  of  his  debt 
against  the  repairs,  and  the  assignee  may  refuse  delivery  of  the  carriage 
without  payment  for  the  repairs,  whether  they  were  completed  before  or 
after  the  bankruptcy.  (2  M.  &:  S.  510;  9  B.  &:  C.  738.)— C/^rX:e  v.  TeU, 
1  N.  &:  M.  244. 

3.  (Concerted  act  of  bankruptcy,)  A  concerted  commission  or  fiat  ie-  pro- 
tected by  1  &  2  W.  4,  c.  56,  s.  42 ;  but  a  concerted  act  of  bankruptcy  is 
still  a  nullity.— MorsAa^  v.  Barkworth,  1  N.  &:  M.  279. 

And  see  Evidence,  11, 12. — Indictment,  1. 

BEER  ACT. 

Semble,  that  a  license  to  seU  beer,  although  obtained  by  frtaxd,  is  valid,  unless 
the  fraud  be  practised  by  the  party  licensed.—- TAe  King  v.  Mir^uU,  1  N. 
&  M.  277. 

VOL,  X.  O 
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SILL  OF  EXCHANGE. 

{Striking  out  indxfrsement.)  After  a  bill  had  been  put  in  and  read,  Denman 
C.  J.  allowed  the  bill  to  be  handed  back,  and  an  indorsement,  objected  to 
as  a  fatal  variance,  to  be  struck  out. — Mayer  v.  JadiSy  1  M.  &  Rob.  247. 

And  see  Practice,  4. 

♦      BOND. 

{Assignment  of  breach,)    If  the  breach  of  the  condition  of  a  bond  be  well  as- 
signed in  other  respects,  it  is  not  vitiated  by  the  addition  of  immat^al 
.   tJlegaXioTa.-^Stothertv.Goodf€llow,  1  N-  &  M.  202. 

BURGLARY. 

A  booth  nsed  only  for  the  purposes  of  a  fair,  but  having  wooden  doors  and 
windows  bolting  inside,  is  a  sufficient  dwelling  wherein  burglary  may  be 
'   committed. — Rex  v.  Smithf  1  M.  &  Rob.  256. 

CERTIFICATE  FOR  IMMEDIATE  EXECUTION. 

1.  The  act  authorising  certificates  for  immediate  execution  was  for  some  time 
considered  not  to  extend  to  cases  of  debt  on  simple  contract,  and  Lord 
Tenterdeii  so  ruled  it:  but  this  is  now  altered:  nor  is  the  act  confined  to 
cases  of  contract  at  all. — Perctva/ v. -4/coc/c,  1  M.  &  Rob.  167;  Younge 
V.  Crooks,  ib.  220;  Barden-v,  Cox,  ib.  203. 

And  Parke,  J .,  applied  it  also  in  a  case  where  a  verdict  was  taken  by  con- 
'  sent,  though  no  consent  was  given  as  to  the  time  of  execution. — Anon,  1 
'  M.  &  Rob.  167. 

2.  Affidavits  were  admitted  by  Bayley,  B.,  in  support  of  an  application  for 
immediate  execution.  (Gervas  v.  Burtchley,  2  M.  &  M.  150,  contrci,) — 
Huddick  V.  Simmons,  1  M.  &:  Rob.  184. 

CERTIORARI. 

Where  a  case  is  granted  by  the  sessions,  a  certiorari  to  remove  the  proceed- 
.  ings  must  be  sued  out  within  six  months,  though  the  case  be  not  settled 
.   withiii  that  t\me.-7-BjBx  y.  Jmticef  of  Staffordshire,  1  D.  P.  C.  484. 

{Rettitm.)  The  return  to  a  certiorari  must  return  the  rec(H^  itself,  not 
.  merely  its  tenor.— ylfAeto  V.  Ha^ton;  1  D.  P.  C.  510. 

And  see  Overseers,  1 . 

CLERGY. 

1.  {Charge  on  benefice.)  The  defendant,  a  beneficed  clergyman,  executed  an 
indenture  whereby  his  benefice  became  charged  with  an  annuity,  and  a 
warrant  of  attorney  to  secure  tlie  sa;me..  By  the  indenture  it  was  agreed 
that  no  execution  or  sequestration  should  be  issued  or  taken  out  upon  tlie 
said  judgment  (other  than  such  sequestrations  as  were  therein  mentioned) 
unless  the  annuity  should  be  in  arrear,  and  the  defendant  covenanted  tha^ 
in  case  the  plaintiff  should  at  any  time  deem  it  expedient  to  sequester  the 
said  or  any  future  benefice  of  the  defendant,  it  should  be  lawful  for  him  to 

:  issue  any  writ  of  sequestration  upon  the  said  judgment  to  be  entered  up  on 
the  said  warrant,  and  se£[ue8ter  the  same.  The  annuity  becoming  in  arrear, 
the  grantee  entered  up  judgment  and  sued  out  a  writ  of  sequestration  for 
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the  fiill  sum  mentioned  in  the  warrant.  The  Court  refused  to  set  a^rthe 
deed,  &c.  hut  directed  that  the  writ  of  sequestration  should  continue  in 
force  only  for  the  arrears  actually  due.  (1  B.  &  Ad.  673.) — Britten  v. 
Wait,  3  B.  &  A.  915. 

2.  (Action  for  penaliies  for  non-residence.)  The  written  notice  required  hy 
57  G.  3,  c.  99,  S.40,  to  he  given  to  the  hishop  hefore  the  commencement 
of  an  action  for  penalties  for  non-residence,  must  he  left  at  the  registiy- 
office:  it  is  not  good  service  to  leave  it  in  the  hands  of  the  registrar  or  his 
deputy.  It  need  not  he  served  by  the  attorney  who  sued  it  out. —  VauSe  v. 
Vollans,  1  N.  &  M.  307. 

3.  (Charge  on  henefce.)  A  warrant  of  attorney,  the  defeazance  to  which 
recites  that  it  is  given  to  secure  payment  of  an  annuity,  and  authorizes  the 

*  'plaintiff  to  issue  a  Ji.  fa,  de  bonit  ecclesiasticis,  but  does  not  state  that  it  is 
given  for  the  purpose  of -charging  the  defendant's  benefice,  is  valid,  al- 
though it  refer  to  an  annuity-^ed  of  the  same  date,  wherein  the  benefice 
is  directly  charged.    (2  B.  &  Adol.  734 ;  4  Bligh.  27,  N.  S  )—Colebrooke 

.     V.  icyton,  1  N.  &  M»  374. 

4.  (Stqueitration  of  benefice  for  non-payment  of  curate,)    The  requisition  hy 
'  the  hishop  to  b  resident  incumbent,  under  57  Geo.  3,  c.  99,  s.  30,  to  no- 
minate a  curate  with  'the  stipend  named,  is  in  the  nature  of  a  judgment 
affecting  the  incumbent's  character  and  property;  and  therefore,  unless 
opportunity  be  afforded  to  him  to  show  cause  against  the  issuing  of  it,  thfe 

•  bishop  cannot  proceed  to  the  appointment  of  a  curate,  and,  the  flequestra- 
tion  of  Ihe  living  for  payment  of  his  stipend;  and  the  incumbent  may  sue 
the  sequestrators  in  such  case  for  the  profits  of  the  living  received  by  them^ 
In  an  action  for  money  had  and  received. — Ca'pd  v.  ChUd,  2  l^rw.  689. 

CONSISTORY  COURT. 

The  Consistory  Court  has  power  to  order  one  of  its  officers  to  pay  over  a  sum 

of  money  which  has  come  into  his  hands  without  consideration. — Morris 

V.  Gardner,  1  D.  P.  C.  525. 

CONTRACT. 

(  To  Jure  carriage,)  The  defendant  hired  a  gig  of  the  plaintiff  on  a  stipula. 
tion  that  the  defendant  should  keep  it  in  perfect  repair :  Held,  that  this 
included  repairs  rendered  necessary  by  an  accident  not  brought  about  by 
the  default  of  the  defendant. — Reading  v.  Menham,  1  M.  &  Rob.  234. 

CORPORATION. 

•1 .  (Authority  of  directors,)  The  charter  of  inooiporation  of  a  manufacturing 
company  required  the  assent  of  the  corporate  body,  convened  in  a  particular 
manner,  to  the  affixing  of  the  corporate  seal  by  the  directors,  to  whom  the 
legal  custody  of  it  was  given.  The  directors  affixed  the  seal  to  a  deed  grant- 
ing a  retiring  annuity  to  an  officer  of  the  company  in  consideration  of  past 
services,  subject  to  a  proviso  restraining  him  from  engaging  in  the  manu- 
CMture  of  the  article:  Held,  first,  that  they  had  authority  to  do  so; 
secondly,  that  it  lay  upon  the  corporate  body,  repudiating  their  act,  and 
impugning  their  authority;  to  show  that  the  requisite  assent  was  not  for- 

o2 
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mally  given.    (3  B.  &  Aid.  1.) — Clarke  v.  Imperial  Ga$  Light  Compm«/t 
1  N.  &:  M.  206. 

2.  (Bye  Laiv.)  Where  a  charter  of  incorporation  authorizes  the  corporatorB 
to  elect  a  master  de  te  i/mSf  a  bye  law  narrowing  the  number  of  electors  k 
valid,  (4  B.  &  C.  781 ;  7  Bing.  1 ;)  imd  its  existence  may  be  judicially  iar 
femd  from  ancient  usage,  without  ihe  intervention  of  a  jury.  Nor  wiQ 
it  be  inferred  from  the  circumstance  of  the  election  by  the  limited  body 
having  almost  uniformly  fidlen  on  members  of  that  body,  that  the  bye  law 
also  limited  the  number  of  the  eligible;  nor  will  the  Court,  on  that  ground, 
give  leave  to  file  a  9110  warranto  for  the  purpose  of  investigating  the  title 
of  a  master  so  elected, — Rex  v.  Attwoodf  1  N,  &:  M.  286. 

COSTS. 

1.  (Under  43  Geo.  3,  c.  46.)  A  defendant  arrested  under  a  misapprehen- 
sion by  the  plaintiff  of  a  questionable  point  of  law,  is  not  therefore  entitled 
to  costs.— 5/ot7m  v«  Tai^lor,  1  N.  &  M.  250. 

2.  (Under  43  Geo.  3,  €.46,)  Plaintiff  sold  and  delivered  goods  to  defendant; 
defendant  objected  to  their  quality,  and  plaintiff  agreed  to  take  them  back. 
They  were  returned  accordingly,  and  plaintiff  afterwards  sent  them  again 
to  defendant,  and  arrested  him  for  their  value,  (£37.)  He  had  a  verdict 
for  the  value  of  part  only,  (£15.)  The  defendant  was  held  entitled  to 
costs. — Linley  v.  Bates,  2  Tyrw.  753. 

3.  (Of  one  of  several  defendants  in  trespass.)  Three  defendants,  sued  for  as- 
sault and  false  imprisonment,  appeared  by  one  attorney,  but  severe^  in 
pleading.  The  same  evidence  was  adduced  for  all,  except  one  witness 
called  for  one  of  them  only.  That  one  was  acquitted:  Held,  that  he  was 
entitled  to  receive  from  the  plaintiff  on  taxation  (satisfying  the  master  that 
he  was  not  indemnified,)  his  aliquot  proportioa  of  the  costs  incurred  by  the 
three  on  their  joint  retainer,  as  well  as  the  costs  he  had  separately  in- 
curred.   (4  B.  &  A.  700.)— Grjj^^**  V.  Kynaston,  2  Tyrw.  757. 

4.  (()f  indictment.)  The  7  Geo.  4,  c.  64,  s.  22,  (as  to  allowing  costs  of  pro- 
secution,) does  not  apply  to  cases  where  the  indictment  had  been  removed 
into  the  Court  of  K.  B.  by  certiorari.  (8  B.  &  C.  420.)— Rex  v.  Kels^, 
ID.  P.  C.  481. 

5.  The  declaration  contained  three  counts.  The  verdict  was  entered  finr 
the  plaintiff  on  one  count,  and  for  the  defendant  on  the  two  others.  All 
the  plaintiff's  witnesses  were  necessary  in  support  of  the  count  found  for 
him;  and  all  the  defendant's  witnesses  were  as  necessary  for  one  count  as 
the  others:  Held,  that  the  defendant  was  not  entitled  to  the  costs  of  the 
issues  found  for  him. — Richards  v.  Cohen,  1  D.  P.  C.  534. 

6.  In  an  action  of  libel  there  were  ten  defendants;  three  of  them  demurred 
to  some  of  the  counts,  and  went  to  issue  upon  the  rest ;  the  others  did  not 
demur,  but  pleaded.  Judgment  on  the  demurrer  being  given  for  the 
three,  they  immediately  gave  notice  that  they  should  proceed  to  tax  their 
costs  on  the  demurrer:  Held,  that  they  were  not  entitled  so  to  do.^^Forbes 
V.  Gregory,  \  D.  P.  C;  679. 

'7.  ( Wtiere  demand  necesmry.)    Costs  had  been  duly  demanded,  when  by  a 
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jiklge's  order  a  redoctioii  was  mode:  Held,  Uiat  a  fteih  demand  of  the 
reduced  stun  was  neoessaiy  to  found  an  attachment — Spiry  v.  Webiierj  1 
D.  P.  C.  696» 

8.  (Under  43  Geo.  3,  c.  46.)  The  Court  allowed  ihe  defendant  hit  edits 
under  43  Geo.  3,  c.  46,  s.  3,  as  for  an  excessive  arrest,  though  the  account 
was  long  and  intricate,  it  appearing  that  the  plaintiff  had  been  guilty  of 
negligence  in  making  it  up. — Hall  v.  Forget^  1  D.  P.  C.  696. 

d.  {After  offer  to  pay,)  The  defendant  offered  to  pay  part  of  a  detoand, 
which  the  phiint^refiised;  the  defendant  then  paid  the  money  into  Ckmrt, 
and  the  plaintiff  took  it  out:  Held,  that  the  defendant  was  entitled  to  costs 
from  the  time  of  ihe  offer.— Marryo^f  v.  Clapp^  1  D.  P.  C.  70L 

And  see  Practice,  32. 

COUNSEL. 

Where  a  party  appears  in  person,  he  cannot  have  counsel  to  examine  wit- 
nesses for  him. — Shuitlewortk  v.  Nicholson,  1  M.  &  Rob.  254. 

COURT  OF  REQUESTS. 

1.  {Jurisdiction  of  London  Court  of  JZe^trei/f.)— Hie  master  of  a  vessel  trad- 
ing between  London  and  Rotterdam,  having  a  place  of  residence  in 
Skmihwark,  but  occasionally  transacting  business  at  the  quay  in  London, 
where  his  vessel  is  moored,  is  not  within  the  jurisdiction  of  the  London 
Court  of  Requests. 

An  action  for  use  and  occupation  is  not  within  the  exception^  stated  in 
ihe  39ih  and  40th  Geo.  3,  c.  KA.—Double  v.  Gibbs,  1  D.  P.  C.  583. 

2.  To  take  advantage  of  a  Court  of  Requests'  Act  to  deprive  the  plaintiff  of 
costs,  the  defendant  must  Inring  himself  directly  and  expressly  within  the 
words  of  the  Act — Newton  v.  Peacock,  1  D.  P.  C.  677. 

3*  {WestminsterJ)  Under  the  Westminster  Court  of  Requests'  Ac^  (23 
Geo.  2,  c.  27,)  persons  seeking  their  living  in  Westminster  are  not  pri- 
vileged from  being  sued  elsewhere  for  debts  under  40s.  The  statute^  ex- 
empts only  inhabitants  and  resianis. — Scotts  v.  Seager,  1  M.  &:  Rob.  244. 

COVENANT. 

1.  {To  repair,  what  a  breach  of)  Covenant  to  repair  and  ke^  in  repair  a 
dweifing-house,  with  all  such  buildingB,  improvements,  or  additiont,  as 
iiioiild  be  erected,  set  up,  or  made  by  the  lessee.  The  lessee  enlarged  the 
windows,  opened  a  new  external  door,  and  took  down  an  internal  parti* 
tion:  Held,  no  breach  of  the  covenant  (22  Yin.  Abr.  439;  10  H.  7,  foL 
2,  pL  3.)--2>oe  d.  DaUon  v.  Jones,  1  N.  &  M.  6. 

2.  (For  not  repairing.^^New  triaL)  In  an  action  of  covenant  for  non- 
repair, the  question  is  whether  the  covenant,  to  repair  had  been  substantially, 


'  In  the  maigioal  note  it  is  stated  that  ao  action  for  use  and  occupation  is  not 
within  the  Act,  but  as  we  understand  the  report,  the  decision  was  as  stated  above. 
The  excepting  clause  in  the  act  is,  "  that  this  act  shall  not  extend  to  any  debt  where 
any  title  of  freehold  or  lease  for  years  of  any  lands  or  tenements  shall  come  in 
question." — See  the  report  of  the  same  case  in  Cromplon  &  Meeson,  part  2. 
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■  donq^fied  wifli.    Minute  damnge,  as  ihe  noa-repair  et^e  i>ro]fm»  g^teas'of  a 
-sky-Hgbty  is  not  sufiicient  to  constitute  a  bceach.  .     . 

Where  the  verdict  is  for  the  defendant,  the  Court  will  not  grant  a  new 
trial  to  enable  the  plaSntiff  to  recover  nominal  ddmageft.— Iform  v.  Joiiet/ 
1  M.  &  Rob.  173. 

CUSTOM. 

{Not  destroyed  hy  union  of  parishes.)    Two  parishes,  in  each  of  which  a 
custom  existed  as  to  the  appointment  of  parish  clerk,  were  united  by  sla-^ 
tute:  Held,  that  the  custom  remained. — Hartley  v.  Cook,  5  C.  &'P.  441. 

DEBTOR  AND  CREDITOR. 

A  creditor  who  states  the  debt  due  to  him  from  a  debtor  who  is  entering  into 
a  composition  to  be  a  certain  sum,  less  than  the  fact,  agrees  to  execute  a 
release,  and  receives  a  dividend  on  that  sum,  cannot  afterwards  sue  the 
debtor  for  the  residue. — Seager  v.  BilUfigton,  5  C.  &  P.  456. 

DISTRESS. 

1.  (I'ender  of  expenses,  Sfc,)    Tender  of  rent  and  expenses  is  sufficient  if 
made  to  the  landlord;  it  need  not  be  made  to  the  broker  who  distrains. 
.  (5  Taunt.  307. )Smith  v.  Goodwiny  1  N.  &  M.  371. 

2*  Under  a  count  for  not  selling  the  goods  distrained  at  the  best  prices,  die 
plaintiff  may  go  into  evidence  that  they  were  improperly  lotted,  and  were 
allowed  to  stand  in  the  rain. — Foynter  v.  Buckley,  5  C.  &  P.  512, 

3*.  When  the  tenancy  has  been  determined  by  notice  to  quit,  the  tenant 
holding  over  is  not  liable  to  a  distress. — Jenner  v.  Clegg,  1  M.  &  Rob. 
213. 

And  see  Poor  Rate,  1. — Trover,  1. 

DEVISE. 

(Words  passing  a  fee.) — The  will  began,  "as  for  such  temporal  estate  as  God 
has  given  me,  I  give,  devise,  and  dispose  of  it  as  follows."    Then  followed 
a  devise  of  real  estate  to  A.,  without  words  of  inheritance,  and  a  residuary 
clause  confined  to  personalty :  Held,  that  there  was  not  sufficient  to  give 
A.  a  fee. 
•'      There  was  also  a  devise  of  land,  to  B.,  without  words  of  inheritance,  and: 
>  if  he  died  under  eighteen,  it  was  to  descend  and  go  to  A.;  A.  was  not  the 
'■  heir  at  law:  Held,  that  the  devise  over  raised  no  presumption  of  an  inten- 
-tlon  to  give  the  fee  to  A.    (7  Bing.  664.) — Doe  d»  Knocker  v.  MaveU,  2 
ITyrw.  7^9. 

EASEMENT. 

The  use  of  a  piece  of  ground  as  a  timber  yard  and  saw  pit  for  twenty  years . 
( does  not  give  the  owner  such  an  exclusive  right  to  Ihe  light  and  air  as  to 
enable  him  to  maintain  an  action  against  a  person  obstructing  them  by 
building.— Roftar'iP*  v.  Macord,  1  M;  &  Rob.  230. 

EAST  INDIA  COMPANY. 

The  Directors  of  the  East  India  Company  transmitted  to  the  Board  of  Con- 
trol a  .despatch  headed  "  Political  Department,"  and  on  alterations  being 
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introduced  by  tbe  Board,  diacassed  them  upon  the  merits,  vithimt  ttserfr- 
ing  that  the  matter  of  the  despatch  did  not  relate  to  the  civil  or  military 
•govemment  or  the  revenuea  of  India:  Held,  that  they  could  not  aftei^ 
wards  refuse  to  transmit  to  India  the  altered  despatch,  either  on  the 

•  ground  that  its  matter  was  purely  commercial,  or  that  the  Bottd  of  Con- 
trol itself  had  power  to  originate  a  despatch  in  the  altered  form,  and  that 
the  Company  had  rescinded  the  resolution  on  which  the  original  despatch 
was  framed;  and  the  Court  of  K.  B.  issued  a  mandamus,  and  refused:  to 
suspend  it  to  give  time  for  an  appeal     (33  Geo.  3,  c*  52,  ss.  9—16.) — 

-    The  King  v.  East  India  Company,  1  N.  &  M.  335. 

EJECTMENT. 

1.  It  is  no  defence  at  Nisi  Prius  that  the  declaration  in  ejectment  was  irre- 
guhuiy  served. — Doe  d.  Rankin  v.  Brindley,  1  N.  &  M.  1. 

2.  The  Court  refused  a  rule  for  judgment  against  the  casual  ejector,  where 
two  terms  had  been  suffered  to  elapse  since  the  service  of  the  dedaratton. 
—The  v.  Hoe,  1  D.  P.  C.  495. 

S.  Where  the  title  of  the  landlord  accrues  during  Hilary  Term,  and  the  pro- 
perty is  in  Middlesex,  the  11  Geo.  4  and  1  Wm.  4,  c-  70,  s*  36,  does  not 
apply. — Doe  d.  Norris  v.  Roe,  1  D.  P.  C.  547. 

4.  (Service.)    Service  on  the  mother  of  the  tenant  is  not  sufficient — Doe  d. 
.  Smith  V.  Roe,  1  D.  P.  C.  614. 

5.  (Service.)  Service  on  an  attorney,  who  was  sworn  to  be,  to  the  best  of 
deponent's  knowledge  and  belief^  the  attorney  of  the  mortgagee  in  posses- 
sion, was  held  insufficient  without  an  acknowledgment. — Doe  d.  Collin* 

'  V.  Roe,  1  D.  P.  C.  613. 

6.  (Service,)  The  declaration  was  delivered  and  explained  to  a  daughter  of 
the  tenant,  who  said  her  father  was  upstairs  and  ill,  but  that  she  would  .go 
up  and. explain  it  to  him,  which  she  afterwards  said  she  had  done:  Held 
sufficient.— Doe  d.  Cockhum  v.  Roe,  1  D.  P.  C.  692. 

7.  (Service,)  Service  on  the  wife  at  the  husband's  residence  is  sufficient, 
though  the  premises  be  uninhabited. — Doe  d.  Wingfield  v.  Roe,  1  D.  P.  C» 
693. 

And  see  Evidence,  16;  Practice,  10,  11,  27. 

ELECTION  TO  PARLIAMENT. 

(^CosU  of  petition.)    The  costs  of  opposing  a  petition  may  be  recovered 

against  any  one  of  the  persons  signing  it. — Gumey  y,  Gordon,  2  Tytw. 

616. 

ESCAPE. 

(^Notice  of.)  In  the  case  of  an  escape,  the  marshal,  if  served  with  the 
common  side  bar  rule  to  bring. the  defendant  into  Court,  or  give  an  ac- 
knowledgment in  writing,  &c.,  must  give  notice  of  the  escape  to  ihe 
plaintiff's  attorney  within  the  time  limited  by  the  rule. — WMte  v.  Stratton^ 
1  D.  P.  C.  550.  ' 

And  see  S.heriff,  2. 
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SSPATE. 

1.  (Ditamtinuance,)  Lands  were  limited  to  A.  for  fire  hnndred  yeav^  le- 
mainder  to  B.  in  tail,  remainder  to  C.  in  tail,  revenian  to  B.  in  fee.  B. 
levied  a  fine  with  proclamationB  to  the  use  of  hiroaelf  in  fee :  Held,  tiiat 
though  A/s  term  continued,  B/a  estate  was  thereby  discontinued,  and  C's 
remainder  in  tail  devested. 

B.  died  without  issue,  having  devised  to  G.  during  C/s  life,  remainder 
to  D.,  C/s  son  and  heir,  for  life.  C.  entered,  sufiered  a  recovery,  devised 
to  D.  fi>r  life,  and  died.  D.  entered:  Held,  diat  D.  was  not  remitted.  It 
was  conceded  that  C.  was  not  remiited,  and  that  his  recovery  was  void. 
(Co.  Liu.  133  b.  332;  5  Cruise's  Dig.  163;  5  Co.  Rep.  123;  2  Burr. 
704;  1  H.  Bl.  269.)— Doe  d.  Cooper  v.  Finchy  1  N.  &  M.  130, 

[See  observations  on  this  case.  Law  Mag.  vol.  ix.  p.  82;  and  Mr. 
Manning's  learned  note  at  p.  172  of  this  report 

2.  Bequest  of  leaseholds  to  A.,  in  trust  to  permit  B.,  the  testator's  widow,  to 
take  and  receive  the  rents  during  her  widowhood,  and  on  her  deaili  or  re- 
marriage, in  trust  to  sell  and  divide  the  proceeds  between  testator's  sons 
C.  and  D.  A.,  B.,  and  C.  joined  in  a  lease  to  D.  for  the  residue  of  the 
term,  reddendum  to  B.  and  C,  with  power  of  re-entiy  to  A.,  B.,  and  C, 
and  the  survivor;  A.,  the  trustee,  having  died:  Held,  that  the  legal  estate 
vested  in  A.  only,  and  B.  therefore  could  not  excrcaae  the  power  of  re- 
entry. (4  Taunt  23;  2Tyrw.  289.)— l>ae  d.  Barker  v.  Goldsmith,  2 
Tyrw.  710. 

EVIDENCE. 

1.  (^Of  tervkei,)    The  practice  in  an  attorney's  office  was  for  the  person  serv- 
.    ing  a  notice  to  quit  to  indorse  on  the  duplicate  at  the  time  of  the  service 

the  &ct  of  his  havmg  served  the  original;  and  it  was  proved  that  the  at- 
torney took  the  notice  in  question  with  him,  with  the  view  of  serving  it^ 
and  that  the  indorsement  of  service  on  the  duplicate  was  in  his  hand-wri- 
ting: Held,  that  after  his  death  the  indorsement  was  admissible  evidence 
of  the  service.— Doe  d.  FatterthaU  v.  Twford,  3  B.  &  Ad.  890. 

2.  {Letter  from  Attorney,)  The  fiict  of  a  party  being  defendant's  attorney 
in  the  action  is  not  of  itself  sufficient  proof  of  authority  to  make  a 
letter  written  by  him  with  reference  to  the  subject  in  dispute,  but  before 
action  brought,  admissible  against  the  defendant  as  evidence  of  a  fact 
admitted  in  the  letter.  (4  Caiiipb.  133;  3  C.  &  P.  Z^O.y--Wagstaff  y. 
Wikfm,  1  N.  *  M.  4. 

(^Production  of  written  inUrument,)  In  an  appeal  against  an  order  of 
removal,  the  respondents  proved  a  contract  of  renting,  without  its  appear- 
ing in  the  course  of  their  pase  that  it  was  in  writing.  The  appellants 
called  a  witness  who  proved  it  was  in  writing :  Held,  that  they  were 
bound  to  produce  it  or  procure  its  production. — The  King  v.  Inhabitants 
ofFadstow,  1  N.  &  M.  9. 

4.  {Fvidence  to  contradict  party* s  oum  witness,)  When,  on  an  issue  whether 
plaintiff  was  interested  in  goods  destroyed  by  fire,  a  witness  called  for 
plaintiff  swore  that  invoices  and  letters  of  advice  purporting  to  be  written 
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by  Lim  in  EdinbuTgli  were  &bricated  in  London  by  plmntiflTs  direoticiiy 
it  was  held  that  plaintiff  had  a  right  to  call  other  vitueBses  to  show  Ihe 
gennineness  of  the  documents.  (3  B.  &  C.  746.) — FriedUmder  y.  London 
Auwramce  Company,  1  N.  &  M.  30. 

5.  (In  action  against  Sheriff,)  Admissions  by  the  imder-sherifi)  not  accom- 
panying an  act  done  in  his  official  character,  are  not  receivable  to  charge 
the  sheriff.--nSnmo(a/Z  ▼.  Goodricke,  1  N.  &  M.  234. 

6.  (^Production  of  writing  to  he  stamped.)  Where  two  duplicate  originals  of 
an  agreement  by  a  tenant  with  his  landlord  to  keep  the  premises  in  repair 
were  mutually  signed,  and  one  kept  by  the  landlord ;  his  assignee,  suing  for 
a  breach  of  the  agreement,  cannot  call  upon  the  tenant  to  produce  his  part 
to  be  stamped,  for  he  should  have  Applied  to  his  assignor,  or  have  shown 
that  he  was  not  to  be  found. — Travis  v.  Collins,  2  Tyrw.  726. 

7.  (Entries  in  vestry  books  and  register,)  Old  entries  in  the  yestiy  hooka 
of  a  parish  are  not  evidence  to  show  the  right  of  election  of  a  parish  derk, 
unless  it  appear  that  the  parson  was  present  But  extracts  from  the 
register  of  the  bishop  of  the  diocese  are. — Hartley  v.  Cook,  5  C.  &  P.  441. 

8.  ( Where  parol  admissible.)  The  terms  of  a  written  contzact  cannot  be 
▼aried  by  parol  unless  they  were  written  fraudulently. — Hills  v.  Warner^ 
1  D.  P.  C.  686. 

9.  (FrivUeged  commumcatiom)  A  letter  written  to  the  chief  secretary  of  the 
Postmaster-Greneral  by  a  private  person,  complaining  of  the  guard  of  a 
mail-coach,  was  held  not  to  be  privileged ;  but  if  a  hon&Jide  and  fair  com- 
munication, such  a  letter  cannot  be  made  the  subject  of  an  action,  though 
some  of  the  charges  may  not  be  tnie. — Blake  v.  Pilford,  1 M.  &  Rob.  198. 

10.  The  opposite  attorney  cannot  be  asked  if  he  has  in  Court  the  rule  for 
payment  of  money  into  Court,  no  notice  to  produce  having  been  given^ 
CHT  spd.  duces  tecum  served. — Cook  v.  Heam,  1  M.  &  Rob.  201. 

11.  {Bankrupt.)  The  declarations  of  the  petitioning  creditor  (since  dead) 
made  subsequent  to  the  commission,  are  not  evidence  against  the  assignees 
in  an  issue  to  try  whether  the  commission  was  concerted  between  tlie 
bankrupt,  the  petitioning  creditor,  and  the  attorney  for  the  commission. — 
Harwood  v.  Keys,  1  M.  &  Rob.  204. 

12.  (Bankrupt.)  A  statement  made  by  a  trader  respecting  his  absence  on 
a  former  occasion  when  the  same  creditor  called,  is  not  admissible  to  prove 
such  absence  an  act  of  bankruptcy,  on  the  ground  that  it  was  not  a  part 
of  the  res  gesta. 

The  breach  of  an  appointment  to  meet  the  creditor  at  his  (the  creditor's) 
residence  is  not  an  act  of  bankruptcy. — Lees  v.  Morton,  1  M.  &  Rob.  210. 

13.  Debt  on  bond;  plea,  usury.  Held,  that  the  record  of  an  action  brought 
by  the  present  defendant  against  the  plaintiff  for  penalties  under  the 
statute  of  Anne  for  usury,  in  which  the  defendant  had  a  verdict,  was 
admissible.— C^e  v.  Powel,  1  M.  &  Rob.  228. 

14.  (Notice  to  produce.)  Where  the  attorney  is  changed,  a  notice  to  pro- 
duce served  on  the  first  attorney  is  sufficient  to  let  in  secondaiy  evidence. 
—Doe  d.  Martin  v.  Martin,  1  M.  &  Rob.  242.  .     . 


HOSi  LtigeV  of  Casefi. 

^<|/  la  ^ectmeati  ;in  <)rclerto  piroi^  tliat  tltis'inprtgagee-  bad  uitiirfeted  with 
r  the  premiBQS,  a  carpenter's  bill  and  rtee^t  for  work  done  thereon  for  &e 
..  mortgagee,  and  found  among  his  papers. after  his  death,  were  ofl^red  in 

evidence.    Held  inadmissible.   (10  East,  I09.)-T-Poe  d.  Gallop  ▼.  Foio^f, 

lJVL&Rob.261-  - 

1^6.  Declarations  by  (he  wife  or  husband,  fhat  a  child  bom  during  wedlock 
is  not  the  husband's  chil^  are  inadmissible  on  an  issue  to  -try  the  legttir 

-  .  macy  of  the  child.  An  entry  in  the  baptismal  register  describing  th^ 
.  >  child  as  illegitimate,  is  not  admissible  to  prove  that  fact. — Cope  v.  Cope, 

1  M.  &  Rob.  269;  5  C.  &  P.  604, 

17.  {Confession.)    A  statement  relating  to  an  offence^  made  on  oath  by  a 
..  party  not  then  under  suspicion,  is  evidence  against  him  when  subsequently 
charged  ^th  the  offence. — Rex  v;  Tuhhyr  5  C.  &  P.  530. 

EXEbUTQRS  AND  ADMINISTRATORS. 

The  lending  by  one  executor  to  the  other  of  the  assets  of  their  testator,  is  a 
'  misapplication  of  those  ftinds,  and  an  improper  discharge  of  the  trust ;  -so 
.  that  if  any  loss  results,  the  estate  of  the  lending  executor  is  liable  for  liie 

amount — Gleadou)  v.  Atkin,  2  Tyr.  593. " 
^nd  see  Landlord  a'sd  Tenant,  2. 

FALSE  PRETENCES. 

Where  a  party  obtained  goods  by  delivering  a  forged  letter,  '' please  to  let^ 

:  the  bearer  A.  B.  have  for  C.  D.  four  yards  of  lin^n,"  signed  (X  D.,  Held 

-  a  felony  under  1  Will.  4,  c.  66,  s.  10,  and  that  therefore  an  indictment 
•  for  obtaining  by  false  pretences  could  not  be  supported. — Rex  v.  Evans, 
.   5C;&P..553. 

FORCIBLE  DETAINER. 

{Connctionfor:)    A  conviction  for  a  forcible  detainer  under  8  Hen.  6,  c.  9, 
must  show  also  an  unlawful  entry.— ^2%c  King  v.  Oakley,  I  N.  &'M.  5S. 

FRAUDS,  STATUTE  OF. 

I..  The  defendant  held  premises  as. tenant  to  the  plaintiff,  at  i05O  a. year,  for 

a  term  of  which  several  years  were  still  to  come.  .  The  landlord  agreed  by 
"~  parol  to  lay  out  £50  in  improvements,  the  tenaiit  .u^dertaking  to  pay  him 

an  additional  rent  of  £5  a  year,  to  commence  from  the  quarter  before  the 
^  -completion  of  the  worki  The  improvements  were  completed  within  four 
'-  months  from  the  making  of  the  agreement.  Held,  that  this  was  not  an 
^  agreement  within  the  statute  of  frauds,  and  that  the  landlord  was  entitJed 

to  recover  the  additional  rent.  (7  Taunt.  157.) — Donellan  v.  Rehd, 
'   3  Bam.  &  Ad.  899. 

^.  (Parol  order,)  A  parol  order  for  five  vats  was  given  by  the  defendaht, 
:  at  the  price  of  iSlS,  and  four  were  delivered.    Held,  that  the  defendant 

not  having  objected  to  receive  them  within  a  reasonable  time,  was  liable 
I  for  the  price  of  the  whole. — Coleman  v.  Gibson,  1  M.  &  Rob.  168. 

FRIENDLY  SOCIETIES. 

The  authority  given  to  justices  by  10  Geo.  4,  c.  56,  s.  6,  to  inquire  into  the 
propriety  of  the  tables  of  payments  and  benefits  in  friendly  societies,  does 
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-  not  apply  to  pr^-«xi9ttog  bod^ties; — Tke  Kmg  r.  JuUkU  vf  Smwrat^, 
1  N.  &  M.  252, 

HIGHWAYS. 

(Surveyor*s  accounts.)    A  mandamus  was  granted  to  compel  a  surveyor  to 
produce  and  pass  his  accounts,  the  time  for  so  doing  having  elapsed.^— 
'  Rex  V.  Lewisy  1  D.  P.  C.  531. 

HOMICIDE. 

There  cannot  he  an  unlawful  killing  of  a  child  until  it  has  had  an  independ- 
ent circulation. — Rex  v.  Enoch,  5  C  &  P.  539,    . 

HULL  DOCK  COMPANY. 

Vessels  taking  in  any  part  of  their  cargo  in  the  port  of  (xoole,  and  proceeding^, 
with  it  to  Hull,  are  liable  to  pay  the  Hull  Dock  Company's  tonnage 
duties  under  42  Geo.  3,  c.  91,  s.  44.    But  not  vessels  proceeding  to  Hull 
from  a  place  ahove  Goole,  (as  Leeds,)  and  not  touching  at  Goole,  but. 
only  passing  the  entrance  into  that  port. — Hull  Dock  Company  v.  Priestley, ' 
1  N.  &  M.  85. 

HUNGERFORD  MARKET  COMPANY. 

The  Huttgerford  Market  Act,  11  Geo.  4,  c.  70,  authorized  the  Company  to 

.  purchase  the  hereditaments  mentioned  in  a  schedule,  and  to  give  a  written 

notice  to  persons  interested  to  send  in  their  claims,  and  in  case  of  their 

.  refusing  to  treat,  to  have  the  value  assessed  by  a  jury.     Held,  tliat  after 

giving  such  notice,  the  company  could,  not  abandon  the  purchase :  and^ 

the  Court  directed  a  mandamus  for  the  issuing  of  the  statutory  process  for 

summoning  a  jury  to  assess  the  value. — The  King  v.  Hungerford  Market 

'  Company,  IN.  &  M.  112. 

HUSBAND  AND  WIFE. 

1.  (Appearance  for.)     The  Court  refused  to  set  aside  an  appearance  entered 
by  an  attorney  for  husband  and  wife,  as  it  appeared  that  th6  attorney  had' 
been  authorised  to  enter  it  by  the  wife. —  Williams  v.  Smith  and  Wife, 
1  D.  P.  C.  632. 

2.  A  wife  cannot  commit  a  trespass  on  the  property  of  her  husband^  but  she 
may  be  indicted  for  a  forcible  entry  amounting  to  a  breach  of  the  peace. — ' 

'  Rex  V.  Smyth,  1  M.  &  Rob.  155. 

3.  A  husband  is  liable,  on  an  express  promise,  .to  pay  the  debt  of  the  wife 
living  apart  with  a  sufficient  allowance  from  him  at  the  time  the  debt  was ' 

*  contracted. — Harrison  v.  Hall,  1  M.  &  Rob.  185. 

And  see  Slander,  1. 

ILLEGAL  CONTRACT. 

The  principal  cannot  recover  from  the  agent  money  paid  away  in  iUegal  dis- 
bursements (as  for  bribes  at  an  election)  with  the  privity  of -the  principal. — ' 

*  Bayntun  v.  Cattle,  1  M.  &  Rob.  265. 

INDICTMENT. 

1.  (For  conspiracy  to  embezzle  bankrvpfs  goods.)    Such  indictment  must 
state  the  trading,  petitioning  creditor's  debt,  and  ^e  becoming  bankrupt ; 
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U 18  not  sufficient  to  state  that  a  commisnon  issued,  under  which  the  party 
was  dxjlj found  and  declared  a  bankrupt — The  King  v.  Janes,  1  N.  &  M. 
78. 

2.  In  an  indictment,  parish  aforesaid  refers  to  the  parish  last-mentioned. — 
Rex  y.  Bichardsy  1  M.  &  Rob.  177. 

3.  {For  compiraqf.)  An  indictment  for  conspiring  to  prevent  the  workmen 
of  J.  G.  from  working  in  his  coUieiy,  ia  supported  by  evidence  .of  a  con- 
jjnracy  to  prevent  any  of  them. 

Notwithstanding  6  Geo.  4,  c.  120,  it  is  illegal  for  workmen  to  combine 
for  the  purpose  of  dictating  to  tihe  master  wbom  he  shall  employ.— 
Rex  y.  Bjferdike,  M.  &  Rob.  179. 

4.  {For  perjury :  evidence.)  If  on  an  indictment  for  perjury  ihe  prosecutor 
gives  no  evidence  on  one  of  the  assignments,  the  defendant  cannot  give 
evidence  to  disprove  that  assignment. — Rex  v.  Hemp,  5  C.  &  P.  468. 

5.  {For  poaching,)  "  A  certain  cover  in  the  parish  of  A."  is  too  vague  a 
description  in  an  indictment  for  poaching. — Rex  v.  Crick,  5  C.  &  P.  508. 

6.  {On  rioi  act.)  An  indictment  on  the  riot  act,  for  remaining  assembled 
an  hour  afiter  proclamation,  in  setting  out  the  proclamation  omitted  the 
worda  "  of  the  reign  of."  Held  a  fatal  variance. — If  the  proclamation 
be  read  several  times,  the  hour  is  to  be  computed  from  the  first  reading. — 
Rex  V.  Woolcock,  5  C.  &  P.  516. 

7.  {Property,  how  laid,)  A  book  which  bad  been  presented  to  and  bound 
at  the  expense  of  a  society  of  Wesleyan  Methodists,  was  stolen  from  their 
cbapeL  A.  stated  that  he  was  one  of  the  trustees,  but  no  trust  deed  was 
produced.  The  property  was  held  to  be  well  laid  in  A.  and  others. — Rex  v. 
Bott/^on,  5  C.  &  P.  537. 

INSOLVENT  DEBTOR. 

1.  {Fraudtdent  omission  of  debt  from  schedule,)  An  attorney  employed  by 
an  insolvent  to  prepare  his  schedule,  omits,  with  the  insolvent's  privity,  to 
insert  his  own  debt :  Semble,  that  this  is  not  such  a  fraud  as  will  destroy 
his  right  of  action  for  the  debt. — Howard  v.  Bartolozzi,  1  N.  &  M.  69. 

2.  The  Court  refused  to  interfere  in  fiivour  of  an  insolvent  detained  for  rent 
whicb  became  due  since  his  dischaige. — Brookes  v.  Hutchinson,  1  D.  P.  C. 
493. 

3.  A  transfer  made  under  the  apprehension  of  arrest  cannot  be  set  aside  as 
voluntary  under  the  Insolvent  Act. — Corbould  v.  Broadhurst,  1  M.  &  Rob. 
189. 

And  see  Landlord  and  Tenant,  3. 

INSURANCE. 

{Description  of  property.)  Tlie  goods  were  described  in  the  policy  as  being 
in  the  dwelling-house  of  the  plaintiff;  it  appeared  that  the  plaintiff  occu- 
pied but  one  room  as  a  lodger.  Held  sufficiently  described  within  the 
meaning  of  a  condition  that  "  houses,  buildings,  or  other  places,  in  which 
&c.  shall  be  truly  ^and  accurately  described." — Friedlander  v.  The  London 
Assurance  Company,  1  M.  &  Rob.  171. 
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INTERPLEADER  ACT. 

1.  The  Inteipleader  Act,  1  &  2  Will.  4,  c.  58,  s.  6,  does  not  appLy  to 
claims  set  up  in  consequence  of  proceedings  in  equity. — Sturgeuv.  Clamde^ 
1  D.  P.  C.  505. 

2.  (Coffs.)  Where  an  application  is  made  by  the  sheriff  under  thk  Btt,  and 
no  bhune  attadies  to  any  party,  each  will  pay  his  own  costs.— •JforAmtf  y* 
ChUfy,  1  D.  P.  C,  520. 

3.  (Sheriff',)  In  the  case  of  a  dispute  between  two  execution  creditors  fbr 
precedence,  the  Court  held  that  the  sheriff  was  not  entitled  to  relief  under 
the  Interpleader  Act— 1%  v.  Waldock,  1  D.  P.  C.  523. 

4.  [Costs.)  Where,  on  the  application  of  die  sherifi^  an  issue  is  directed  to 
try  adverse  claims,  the  Court,  subsequently  to  the  trial,  may  order  the 
plaintiff  his  cwts.-^Seward  v.  WUliamSy  1  D.  P.  C.  528. 

5.  (Sheriff',)  Where  the  sheriff  sufiered  an  action  to  be  brought  agiunst  him* 
and  kept  possession  of  the  goods  for  several  months,  the  Court  refused  to 
relieve  him.-i-Deveretur  v.  JoAii,  1  D.  P.  C.  548. 

JOINT  STOCK  COMPANY. 

1.  (Parties  in  action  against.)  The  declaration  described  the  contxact  as 
made  by  the  directors  of  the  West  India  Dock  Company,  and  concluded 
that  the  plaintifl^  brought  their  action  against  the  treasurer  according  to 
the  statute.    Held,  that  the  contract,  as  stated,  was  in  legal  effect  the 

'  contract  of  the  company,  and  that  the  action  was  well  brought,  though 
the  proof  was  that  the  company  were  the  real  contractors. — Soidbjf  v. 
Smith,  3  B.  &  Ad.  929. 

2.  (Action  against  treasurer,)  Where  an  act  incorporating  a  company 
directs  that  actions  for  claims  on  the  company  shall  be  brought  against 
the  treasurer,  but  that  his  effects  shall  not  be  taken  in  execution,  a  manr 
damns  lies  to  enforce  payment  by  the  directors  &c.  of  the  company. 
(6  Bing.  67e.)-^Th£  King  v.  St,  Katharine  Dock  Company,  1  N.  &  M.  121. 

JUDGE. 

1.  (At  chambers,  power  of.)  On  an  affidavit  that  aU  the  allegations  in  a  plea 
were  Mae,  a  judge  at  chambers  made  an  order  ''  that  the  plaintiff  should 

.  be  at  liberty  to  sign  judgment,  notwithstanding  the  plea — ^the  plea  appear- 
ing to  be  defective."  The  Court  set  aside  the  order,  on  the  ground, 
apparently,  that  the  judge  had  no  power  to  make  it — Miletf  v.  Walls^ 
1  D.  P.  C.  648. 

2.  (Disobedience  to  order  of.)  An  attachment  wOl  not  lie  for  disobeying  a 
judge's  order,  unless  made  a  rule  of  Court — Baker  v.  Bye,  1 D.  P.  C.  689. 

3.  An  order  made  under  a  misapprehension,  and  after  an  erroneous  opinion 
given  by  a  judge,  held  not  binding. — Whalley  v.  Bamet,  1  D.  P.  C.  607. 

JUDGMENT. 

(Of  county  court,)  The  judgment  of  a  county  court  is  not  conclusive;  and 
though  a  motion  made  there  to  set  it  aside  for  irregularity  be  dismissed, 
the  existence  of  the  &cts  necessary  to  make  it  regular  is  still  a  question  for 
a  jury.    (1  Dougl.  l.)^Thompson  v.  Blackhurst,  1  N.  &  M.  266. 
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KING'S  BENCH  PRISON. 

'An  attorney  bas  a  eight  to  be  admitted  to  tihe  interior  of  the  prison  when  ^&at 
^  ^r  by,  or  when  he  has  occasion  to  visit  a  client  confmed  there  in  his  profes- 
sional capacity;  but  the  Court  will  not  make  a  general  order  on  the 
I  mardial  to  admit  him  at  all  times  to  visit  his  clients.' — In  re  JoneSy  1  N. 
,    &M.  128. 

LANDLORD  AND  TENANT. 

1.  {Waiver  of  right  of  re-entry.)  A  right  of  re-entry,  accruing  by  the 
tenant's  omission  to  repair  within  three  months  after  notice,  is  not  waived 
by  the  acceptance  of  rent  falling  due  during  the  three  months.    Such  right 

^  is  only  suspended,  not  waived,  by  an  agreement  to  allow  the  tenant  further 
time  to  repair. —  Doe  d.  Rankin  v.  Brindley,  1  N.  '&  M .  1. 

2.  (Liability  of  lessee's  executors.)  A  lessee's  executors  are  chargeable  per- 
sonally, as  assigns,  for  such  part  of  the  rent  reserved  as  the  occupation  of 
the  premises  is  worth  j  but  unless  they  enter,  they  can  be  sued  in  the 
detinet  only  for  any  excess  of  the  rent  reserved  above  the  value  of  the 
occupation.    (5  Co.  Rep.  316;  Pollexfen,.  132j  1  Lev.  127;  1  Sid.  226; 

t    3  Salk.  ai  7 ;  1  Wms.  Saund.  1 11, 390.)— Rf<6«ry  v.  Stevem,  1 N.  &  M»  1 8^ 

8.  (Right  of  landlord  where  tenant  becomes  insolvent  after  distress,)  A  land- 
lord distrains  for  rent;  the  tenant  is  afterwards  arrested,  goes  to  prison, 
and  petitions  the  Insolvent  Debtors'  Court,  before  the  goods  are  sold.  The 
landlord  is  entitled  to  the  whole  rent  due,  not  merely  to  a  year's.    (7  Geo.  4, 

•  c.  57,  s.  31.)— Wray  v.  Earl  ofEgremonf,  1  N.  &  M.  188. 
And  see  Distress,  3. 

XAND-tAX. 

^Redemption  of)  Under  42  Geo.  3,  c.  116,  giving  corporations  power  to 
raise  money  for  the  redemption  of  land-tax,  not  merely  the  fee  simple  or 
reversionary  interest,  but  the  rents,  services  and  other  profits  must  be  dis- 
posed of;  and  the  sale  is  not  valid  or  complete  until  the  Commissioners  have 
j^ven  the  assent  required.     Neither  has  the  ecclesiastical  corporation  (in 

-'   the  present  case  a  prebendary)  any  right  to  distrain  until  after  the  precise 

'    quantity  of  land,  and  the  portion  of  the  reserved  rent  to  be  sold,  have  been 

•  ascertained  by  the  Commissioners. —  Warner  v.  Potchett,  3  B.  &  Ad.  921. 

LARCENY. 

A  party  employed  to  carry  hay  to  a  consignee  took  away  one  of  the  trusses, 
^  but  did  not  break  it  up :  Held,  no  larceny. — Rex  v.  Pratley,  5  C.  &  P.  533. 

«  — 

LIBEL. 

It  is  not  a  libel  to  ^all  a  man  the  ^'  man  Friday"  of  another,  without  an 

. .  innuendo  to  apply  the  term  as  implying  degradation.    Neither  is  it  libellous 

to  accuse  a  man  of  gambling  (not  stated  to  be  illegal  gambling)  and  not 
r   appearing  on  the  ground  to  fight  a  duel  at  the  time  fixed  by  his  Second.—^ 

Forbes  v.  King,  1  D.  P.  C.  672.' 

^  In  repotting  such  cases  as  this,  Mr.  Dowling  appears  to  us  to  be  infringing  on 
the  groimd  occupied  by  the  regular  reporters. 
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LIEN. 

1.  {Lost  by  taking  security.)  A  vendor  who  takes  a  promisgory  note  in  pay- 
ment, and  negociates  it,  loses  his  lien,  nor  is  it  revived  by  the  dishonour  of 
the  note,  outstanding  in  the  hands  of  an  indorsee.  (5  T.  R.  313 ;  3  B.  & 
Aid.  497 ;  6  B.  &  C.  37S,y^Bunnei/  v.  Poyntz,  1  N.  &  M.  229. 

^  If  a  person,  having  a  lien,  abuses  it  by  pledging  the  goods,  the  owner's 
.  right  to  the  possession  revives,  and  he  may  maintain  trover. — Scott  v. 
.    Newingtouy  1  M.  &  Rob.  252. 

LIMITATIONS,  STATUTE  OF. 

Tenmit  forlife,  with  power  of  appointment  by  will  attested  by  three  witnesses, 
appointed  the  lands  to  A.  for  Hfe,  with,  remainder  to  B.  in  fee.  The 
appointment  to^A.  became  void  by  his  being  a  witness  to  the  will.  On 
testator>  death,  A.'s  husband  entered  and  hdd  the  land  till  his  death^ 

".  which  was  three  years  after  A/s  death:  Held,  that  the  Statute  of  Limita- 
tions did  not  begin  to  run  against  B.  till  A.*s  death. — Doe  d.  Allen  v. 
Blakeway,  5  C.  &  P.  563. 

LORDS'  ACT.  .    • 

Undet  the  compulsory  clauses  of  the  Lords'  Act  (32  Geo.  2,  c.  28,)  a  prisoner 

who  refuses  to  claim'  his  sixty  days  for  the  purpose  of  preparing  his 

schedule,  is  to  have  them  allowed  by  the  court. — Fierce  v.  Davidson,  1  D. 

P.  C.  496. 

MAGISTRATE. 

1.  {Duty  of,  in  suppressing  riot.)  A  magistrate  is  bound  to  do  all  that  lie 
knows  to  be  in  his  power  to  suppress  a  riot,  that  could  reasonably  be  ex- 
pected from  a  man .  of  honesty  and  of  ordinary  prudence,  firmness,  and.  acti- 
vity, in  the  circumstances.  Mere  honesty  of  intentibn  forms  ho  excuse. 
A  magistrate  is  not  bound  to  marshal  or  head  the  constables  or  th^r 
military,  nor  to  accompany  the  latter;  it  is  sufiicient  if  he  gives  them 

•  proper  authority  to  act;  nor  is  he  chargeable  with  neglect  of  duty  for  not 
calling  out  the  posse  comitatus,  provided  he  has  given  the  inhabitants 
timely  notice  of  the  impending  riot.  It  ought  to  be  proved  that  an  infor- 
mation on  oath  had  been  submitted  to  the  magistrate,  to  make  him  re- 
sponsible for  not  having  sworn  in  special  constables  pursuant  to  1  &  2  Wm.  4, 

•  c.  41:— The  Kirig  v.  Finney,  3  B.  &  Ad.  947. 

2.  A  magistrate  is  not  at  liberty  to  detain  a  known  person  to  answer  a  chaise 
merely  intimated  as  about  to  be  made. — Rex  v.  Birnie,  IM.  &  Rob.  160. 

MANDAMUS. 

\,  It  is  no  ground  for  refusing  a  mandamus  to  admit  a  party  to  an  office  mto 
,  which  he  has  been  elected,,  that  to  a  similar  mandamus  granted  in  respect 
,  .of  a  former  election  of  the  same  party,  the  return  showed  an  excuse  valid 
.  in  point  of  law  for  not  admitting  him.-— TA^  King'v,  The  Mayor  md 
.  Aldermen  of  London,  1  N.  &  M;  286. 

2,  A  local  act  declared  that  the:  vestry  accounts,  of  the  pisrish  .i^ould  be 
.  audited  by  ceirtain  auditors  to  be  elected  annually.  The  com*t  refused  to 
.  grant,  a  mandamus  to  compel  the  vestry  clerk,  whose  duty  it  "wsm  to  call 
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together  the  auditors,  to  call  a  meeting  of  the  old  anditon  to  audit  the 
accounts  of  the  preoeding  year,  after  the  election  of  new  auditors.— iii  re 
1$/.  GUes  and  Si.  George*s  Parithes,  I  D.  P.  C.  540. 

And  see  Practice,  3. 

NEW  TRIAL. 

(Discharging  rule  for,)    A  motion  was  made  for  a  rule  to  show  cause  why  a 

-   rule  for  a  new  trial  should  not  he  discharged.    The  court  expressed  ihern* 

selves  against  the  motion  upon  principle,  hut  said  that  at  all  events  a 

term's  notice  must  he  given. — Held  also  that  an  order  for  changing  the 

attorney  was  not  a  step  in  the  cause. — Deacon  v.  Fuller,  I  D.  P.  C.  675. 

And  see  Covenant,  2;  Practice,  4,  4(K 

NOTICE  TO  PRODUCE. 

1 .  Notice  to  produce  must  he  served  hefore  the  commission  day  of  the  aasixes. 
The  party  served  did  not  reside  in  the  town. — Twist  v.  Johnson,  1  M.  & 
Roh.  259. 

s 

2.  Notice  to  produce  served  on  a  prisoner  two  days  hefor^  the  trial,  but 
during  the  assizes,  was  held  insufficient;  the  judge  saying  that  the  rule 
held  a  fortiori  in  a  criminal  case, — Uex  v.  ElHcombe,  1  M.  &  Roh.  260; 
5  C.  &  P.  522. 

OVERSEERS. 

1.  (Nolice  to  justices  of  application  for  certiorari.)  A  notice  to  justices  of 
An  application  for  a  certiorari  to  he  made  on  hehalf  of  the  churchwardens 
and  overseers,  given  in  pursuance  of  the  13  Geo.  2,  c.  18,  s,  5,  was  held 
insufficient  on  the  ground  of  its  heing  signed  hy  one  of  the  churchwardens 
only. — The  King  v.  Justices  of  Cambridgeshire,  3  B.  &  Ad.  887. 

2.  (JFor  separate  townships.)  The  parish  of  H.  consists  of  two  townships  and 
ten  vills  in  the  county  of  S.,  and  three  townships  in  the  county  of  W. 
Two  churchwardens  have  alwa3rs  heen  appointed  for  the  whole  parish,  but 
the  townships  in  W.  have  always  had  two  overseers  each,  and  the  justices 
of  S.  have  annually  appointed  four  overseers  for  the  part  of  the  parish  lying 
in  S.  The  respective  overseers,  with  one  of  the  churchwardens,  have 
always  made  separate  rates  for  each  division,  and  relieved  the  poor  sepa- 
rately. Under  these  circumstences  the  court  granted  a  mandamus  to  the 
justices  of  S.  to  appoint  two  overseers  for  one  of  the  townships  in  the  county 
of  S.  (13  &  14  Car.  2,  c.  12:  IT.  R.  374;  Sir  T.Raymond,  476.)— 2^ 
King  V.  Justices  of  Salop,  3  B.  &  Ad.  910. 

3.  {Mutual  liability.)  P.  and  W.  were  appointed  overseers ;  the  custom  was 
for  the  overseers  to  divide  the  duty  by  half-years,  hut  when  W.  had  done 
his  half-year's  duty,  he  offered  to  do  P.'s  duty  also,  which  was  consented  to 
and  done.  The  account  was  rendered  by  W.,  making  no  distinction  as  to 
half-years.  P.  subsequently  signed  the  account  to  the  extent  of  expresring 
his  belief  that  it  was  correct,  hut  refused,  when  called  upon,  to  verify  it  on 
oath:  Held,  that  P.  was  not  liable  for  money  received  by  W.;  or  at  any 
rate  that  a  mandamus  durecting  a  distress  could  not  issue  without  an  account 
ahowing  how  much  was  due  in  respect  of  the  last  half-year. — The  King  v. 
Justices  of  Essex,  3  B.  &  Ad.  941. 
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4.  (JLiahility  for  not  accounting,)  An  overseer  who  has  acted  only  by  signing 
the  rates,  is  bound  to  deliver  in  an  account  of  the  sums  due  from  the  rate- 
payers. Under  17  Geo.  2,  c.  38,  the  justices  have  a  discretion  whether  or 
not  they  will  commit  an  overseer  for  not  aocounting.'^TAe  King  v.  JiuHces 
qf  Norfolk,  IIH.&M.  67. 

5.  (  When  entitled  to  costs.)  A  rule  nisi  for  a  mandamus  to  justices  to  hear 
an  i^peal,  was  dischaiged  "  with  costs  to  be  paid  to  the  said  defendants, 
the  justices,  or  their  attorney."  The  justices  had  not  appeared  by  counsel, 
but  the  officers  of  the  parish,  in  whose  favour  the  appeal  had  been  given, 
had  so  appeared:  Held,  that  the  parish  officers  were  not  entitled  to  their 
costs.— 12ex  V.  Justices  of  Staffordshire,  1  D.  P.  C.  507. 

PARTIES  TO  ACTION. 

1.  One  L.  S.  efiected  a  policy  on  her  own  life  with  a  Life  Insurance  Com- 
pany. The  policy  was  by  deed,  and  executed  by  three  trustees  in  the  name 
of  the  company.  The  policy  was  afterwards  transferred  to  the  defendant. 
L.  S.  died,  and  the  money  due  on  the  policy  was  paid  to  the  defendant  by 
a  cheque  drawn  by  the  trustees  upon  their  bankers,  and  he  gave  a  receq>t 
as  of  money  received  firom  them:  Held,  that  the  policy  being  afterwards 
discovered  to  be  void,  an  action  to  recover  back  the  money  was  main- 
tainable in  the  names  of  the  three  trustees. — Lefevre  v.  Boi^le,  3  B.  &  Ad. 
877. 

2.  Where  goods  are  sent  merely  for  approval,  the  action  against  the  carrier 
must  be  brought  in  the  name  of  the  consignor. — Swain  v.  Shepherd,  1  M. 
&  Rob.  223. 

PARTNERSHIP. 

(Effect  of  dinolution.)  Where  a  partnership  is  not  created  for^uiy  specific 
time,' it  may  be  dissolved  at  any  time,  and  no  publication  of  the  dissolution 
is  necessary  to  exempt  a  retiring  dormant  partner  from  liability  as  to  future 
transactions.  (4  Camp.  215;  16  Ves.  jun.  49.) — Heath  v.  Santom,  1  }f. 
&M.  104. 

PATENT. 

Where  the  improvement  consisted  principally  in  the  adoption  of  modes 
already  known,  and  the  only  new  part  was  not  the  object  of  the  in- 
vention, held  that  the  patent  was  not  maintainable. — Saunders  v.  Aston, 
3  B.  &  Ad.  881. 

PAUPER. 

1.  {Prosecuting  informd  pauperis*)  There  must  be  special  circumstances  to 
entitle  a  party  to  prosecute  informd  pauperis, — Rex  v.  WUkins,  I  D.  P.  C. 
536. 

2.  {Pleading  in  forma  pauperis,)  A  defendant  in  an  indictment  for  perjury 
was  allowed  to  plead  in  forma  pauperis,  on  the  usual  affidavit  of  poverty. 
Rex  V.  Page,  1  D.  P.  C.  507. 

PAWNBROKERS'  ACT. 

The  power  of  imprisonment  given  by  39  &  40  Geo.  3,  c.  99,  s.  14,  in'cases 
VOJ,^  35»  P 
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of  wilfiil  detention,  doea  not  extend  to  the  cases  of  embezzlement^  lots,  or 
damage,  provided  for  by  s.  24. 

SenMe,  dutt  where  goods  pledged  have  been  destroyed  by  fire  vitbout  ikte 
pawnbroker's  negligence  or  de&ult,  be  is  not  liable  to  make  compensation. 
— Bej  V.  Carding,  1  N.  &  M.  35. 

PAYMENT  INTO  COURT. 

(Effect  of)  In  indebitatus  assumpsit  for  work  and  labour  done  in  one  con- 
tract, the  defendant  by  paying  money  mto  court  precludes  himself  from 
afterwards  objecting  that  another  person  should  have  been  joined  as  plaintiff. 
^Walker  v.  Raw$<m,  1  M.  &  Rob.  250. 

And  see  Practice,  2. 

PEER. 

Judgment  of  respondeat  cnuter  had  been  given  on  a  plea  of  peerage;  the 
cause  went  on  to  trial,  and  the  plaintiff  had  a  verdict  A  ca.  so.  being 
issued,  the  court  refused  to  set  it  aside  <m  an  affidavit  that  the  defendant 
was  a  Scotch  peer.«^D%J»y  v.  Alexander,  1 D.  P.  C.  713. 

PIRACY, 

If  A.  use  B.'s  mark  in  order  to  ^e  to  goods  manufactured  by  A.  the  ap- 
pearance of  being  B.'8  manufacture,  although  A.'s  articles  be  equally  good, 
and  no  loss  is  shown  to  have  resulted  to  B.,  he  may  maintain  an  action 
against  A.-^Bh/eld  v.  Fayne,  1  N.  &  M.  353. 

PLEADING, 

1.  (Promise  to  pay,)  A  count  in  assumpsit  must  distinctly  aHege  to  whom 
the  promise  to  pay  was  made. — Price  v.  Easton,  1  N.  &  M.  303. 

2.  Joinder  of  counts,  Avennent.)  A  count  charging  defendant  with  having 
preferred  a  charge  of  felony  against  plaintiff  before  a  magistrate,  and  having 
entered  his  house  under  a  warrant  to  search  for  stolen  goods,  obtained  on 
such  charge,  may  be  joined  with  counts  in  tort  And  by  Taunton  and 
Patteson  Js.,  diss.  Littledale  J,,  an  allegation  that  defendant  entered  to 
search  for  the  said  goods,  is  a  sufficient  allegation  that  he  entered  under  ihe 
warrant  (2  M.  &  S.  77;  2  Chit  Rep.  304;  1  Ld.  Raym.  272,)— Heas- 
worth  V.  Fowkes,  1  N.  &  M.  321. 

3.  (Agreement  of  declaration  with  process,)  The  summons  (since  Ihe  Uni- 
formity of  Process  Act)  was  to  answer  the  plaintiff  in  trespass  on  the  case; 
the  declaration  was  in  assumpsit:  Held  irregular. — King  v.  Skeffingtan, 
1  D.  P.  C.  686. 

4.  (When  nil  debet  not  allowed,)  To  debt  on  a  French  judgment,  nil  debet 
was  pleaded  along  with  several  other  spedal  pleas.  The  court  ordered  that 
plea  to  be  struck  out,  it  appearing  that  the  real  question  might  be  tried  on 
the  otiier  issues.— ii/iven  v.  Fwmiodl,  1  D.  P.  C.  690. 

5.  A  contract  to  carry  from  London  to  Bath  is  supported  by  evidence  of  a 
contract  to  carry  from  Westminster  to  Bath;  London  being  to  be  under- 
stood in  its  enlarged  sense. — Beckford  v.  Crutwelly  1  M.  &  Rob.  187. 

6.  (  Verdict  on  count  for  interest,)  When  money  was  first  had  and  received, 
and  there  was  subsequenUy  an  agreement  fo  pay  interest;  the  money  and 


Common  Law*  £11 

inteyesi  may  be  reeoyered  on  tbe  counts  for  money  had  and  leomtd  and 
for  interest,  and  the  plaintiff  need  not  declare  specially.— Hiclci  v.  Mareco, 
5C.&P.498, 

POOR«    See  Overseers.*— Vestrt. 

POOR  RATE. 

1.  (Distress  for.)  An  application  to  refund  money  obtained  by  a  \nx>ngful 
distress  for  poor  rates,  under  41  Geo.  3,  o.  83,  s.  8,  must  be  made  at  the 
same  sessions  at  which  the  rate  is  amended.— 2^  King  y.  Justices  of  York, 
1  N.  &  M.  108. 

2.  (Liability  of  mines.)  The  owner  or  occupier  of  a  manganese  mine  is  not 
rateable  to  the  poor. — The  King  v.  Tremayne,  1  N.  &  M.  194. 

And  see  Sessions,  1. 

PRACTICE. 

1.  (  Where  two  actions  for  same  cause,)  The  plaintiff  in  an  action  to  recover 
damages  (under  7  &  8  Geo.  4,  c.  31,)  for  an  injuiy  done  by  rioters,  hav- 
ing brought  a  second  action  for  the  same  bause  in  the  Exchequer,  the 
Court  of  K.  B.  refused  to  allow  the  action  in  their  Court  to  proceed  for* 
ther,  unless  the  plaintiff  abandoned  that  in  the  Exchequer.— -Mi^  v.  In- 
habitants  of  Bristol,  3  B.  &  Ad.  945. 

2.  (Payment  of  money  into  Court.)  The  defendant  pleaded  a  tender,  and 
obtained  an  order  to  pay  money  into  Court  generally :  Held,  that  pay- 
ment under  this  order  was  an  admission  of  the  cause  of  action  stated  in 
the  declaration,  and  entitled  the  plaintiff  to  a  verdict  accordingly.— Bu/t(;er 
V.  Home,  1  N.  &  M.  117. 

8.  (Mandamus)  A  rule  for  quashing  a  return  to  a  mandamus  need  not  go 
into  the  crown  paper*  In  showing  cause,  the  defendant  may  object  that 
the  writ  issued  improperly.r— TAe  King  v.  St.  Katharine  Dock  Compawf, 
IN.  &M.  121. 

4.  ("New  trial  in  action  on  bill  of  exchange.)  After  verdict  for  defendant  on 
the  ground  that  the  bill  was  given  for  a  gambling  debt,  the  Court  will  not 
grant  a  new  trial  on  affidavits  negativing  that  defence,  unless  there  has 
been  surprise  on  the  trial. — Aliken  v.  Howell,  1  N.  &  M.  191. 

5.  (Changing  venue  in  case  of  felony.)  Tne  Court  refused  to  allow  the  de- 
fendant, in  an  indictment  for  felony,  to  enter  a  suggestion  for  changing 
the  venue,  on  the  ground  of  a  prejudice  existing  in  the  covaaty.'^TheKing 

'  V.  Penprazcy  1  N.  &  M.  312. 

[The  defendants  in  this  case  were  afterwards  acquitted.] 

6.  (Ananding  record  under  Lord  Tenterden*s  Act.)  A  record  may  be 
amended  during  the  trial,  under  9  Geo.  4,  c.  15,  by  correcting  a  variance 
between  a  written  contract  and  the  statement  of  the  contract  in  the  decla- 
ration, although  it  do  not  appear  by  the  record  that  the  contract  was  in 
writing.    (8  Bing.  224.)— X«i9ney  v.  Bishop,  1  N.  &  M.  332. 

7.  (Motion  to  set  aside  warrant  of  attorney.)  A  rule  to  set  aside  a  warrant 
of  attorney  as  given  for  an  Dlegal  consideration,  is  in  the  nature  of  an 

p8 
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application  to  set  aside  proceedings  for  irregularity,  and  if  discharged  will 
be  discharged  with  costs. — Cokbrooke  v.  Laytoh,  1  N.  &  M.  374. 

8.  (Plea  in  abatement,)  A  plea  in  abatement,  founded  on  an  affidavit 
sworn  before  the  delivery  of  the  declaration^  is  bad ;  (1  Tyrw.  260,)  but 
where  the  declaration  (in  a  country  cause)  was  delivered  after  post  hours 
on  a  Saturday  night,  so  that  the  plea  would  not  otherwise  have  been  in 
time,  the  Court  set  aside  the  interlocutory  judgment  signed  for  want  of  a 
plea,  on  payment  of  costs  and  affidavit  of  merits. — Johnson  v.  Poppleivell, 
Siyw.  715. 

9.  {Affidavit  of  merits,)  An  affidavit  of  merits,  sworn  by  the  agent  of  the 
country  attorney  on  information  and  belief,  is  sufficient,  if  the  facts  are  un- 
contradicted.— Johnson  v.  Fopplewell,  2  Tyrw.  715. 

10.  {I^ectment.)  If  the  notice  to  appear  in  ejectment  be  served  in  one 
term,  judgment  may  be  moved  against  the  casual  ejector  in  the  next  term, 
being  issuable. — I>oe  v.  Roe,  2  Tyrw.  724. 

11.  {Ejectment.)  One  rule  for  judgment  against  the  casual  ejector,  though 
several  tenants  in  possession  have  been  served  with  ejectment. — Jhe  v. 
Roe,  2  Tyrw.  724. 

12.  {Notice  of  trial,)  Two  days'  clear  notice,  exclusive  of  an  intervening 
Sunday,  must  be  given.~r-6rr(^eara  v.  Manning,  2  Tyrw.  725. 

13.  {Amendment,)  Affidavit  in  support  of  motion  for  costs  of  the  day  for 
not  proceeding  to  trial,  allowed  to  be  amended  without  costs. — Larken  v. 
Bmll,  2  Tyrw.  746. 

14.  {R^oining  gratis,  what,)  By  the  terms  of  "  rejoining  gratis"  is  meant 
not  only  to  dispense  with  the  rule  to  rejoin,  but  also  with  the  time  given 
by  it ;  so  that  defendant  must  rejoin  within  twenty-four  hours  of  demand 
of  rejoinder. — Clarke  v.  Adams,  2  Tyrw.  755. 

15.  (Where  personal  service  of  rule  waived,)  After  a  rule  has  been  enlai^d 
by  consent,  it  cannot  be  objected  that  there  was  no  personal  service  of -the 
rule.  A  direction  in  an  award  (not  made  under  an  order  of  nisi  prius,) 
that  a  verdict  shall  be  entered  for  a  given  sum,  is  tantamoimt  to  a  direc- 
tion that  the  sum  shall  be  paid  by  the  defendant  to  the  plaintiff. — Cart- 
wright  V.  Blackworth,  1  D.  P.  C.  489. 

16.  {Affidavit,)  An  affidavit  in  support  of  a  motion  to  enter  up  judgment 
on  an  old  warrant  of  attorney,  stated  that  the  defendant  was  alive,  and  that 
the  deponent  saw  and  conversed  with  him  about  six  days  prince :  Held  in- 
sufficient— Willis  V.  James,  1  D.  F.  C.  498. 

17.  {Entitling  affidavits,)    Affidavits  in  support  of  a  rule  to  set  aside  aca,  ' 
sa,  on  the  ground  of  misnomer,  should  be  entitied  of  the  right  name. — 
Thorpe  v.  Hook,  1  D.  P.  C  494. 

18.  {Amendment  of  sci,  fa.)  Scire  fa,  to  revive  a  judgment  more  than  a 
year  old.  The  judgment  and  all  the  prior  proceedings  were  against  John 
Hook.  The  two  writs  of  sci,  fa,,  the  award  of  execution,  the  ca.  sa,,  and 
the  warrant,  were  against  James  Hook.     The  Court  allowed  all  the  last- 
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.  mentioned  proceedings  to  be  amended  by  substituting  John  for  Jamti,  after 
.  the  ca,  sa.  had  been  executed  and  returned.— TAo?^  v.  Hook^  1  D.  P.  C. 
501. 

19.  ((Service  of  nUe,)  A  rule  to  compute  was  served  on .  a  bair-dresser,  to 
whom  a  board  stuck  up  on  the  defendant's  chambers  referred,  and  who 
said  he  was  in  the  habit  of  receiving  letters  for  him :  Held  insufiicient. — 
Stout  V.  Smith,  I  D.  P.  C.  506. 

20.  {Filing  affidavits.)  An  affidavit  in  support  of  a  motion  must'be  filed 
whether  the  motion  be  successful  or  not. — John  v.  Mills,  1  D.  P.  C.  510. 

21.  (Teste  of  tvrit.)  A  ca.  sa.  was  tested  in  the  name  of  a  Chief  Justice 
who  was  dead  when  the  writ  issued,  but  alive  at  the  beginning  of  that 
term  :  Held  sufficient, — Sutton  v.  Lard  Cardross,  1  D.  P.  C.  511. 

22.  (Summons  on  sci.  fa.)  A  set.  fa.  was  returnable  on  the  28th  April,  and 
various  attempts  had  been  made  to  suihmon  the  defendant :  Held  that  an 
application  in  November  to  be  allowed  to  sign  judgment  was  too  late,  and 
that  the  defendant  must  be  summoned  again. — Wood  v.  Mosely,  I  D.  P. 

C.  513. 

23.  (Dislringas.)  To  procure  a  distringas  under  2  Wm.  4,  c.  39,  there 
must  have  been  three  attempts  to  serve  the  writ  of  summons,  and  the  affi- 
davit should  state  that  the  deponent  believes  that  the  defendant  keeps  out 
of  the  way  to  avoid  being  served,  or  that  a  copy  of  the  summons  was  left 
for  him.— ^mm.  1  D.  P.  C.  513. 

24.  (Sci.  fa.)  Tlie  rule  1  H.  T.  2  Wm.  4,  s.  81,  as  to  sci.  fa.,  applies  as  well 
to  proceedings  against  the  principal  as  against  the  bail. — Jackson  v.  Elam, 
1  D.  P.  C.  515. 

25.  (Continuances.)  The  Uniformity  of  Process  Act  does  not  affect  the  con- 
tinuance of  actions  commenced  before  it  came  into  operation. — Storr  v. 
Bowles,  I  D.  P.  C.  516. 

26.  (Summons.)  The  name  of  the  plaintiff  was  not  stated  in  the  summons 
as  the  person  who  would  enter  an  appearahce  for  the  defendant  if  he  did 
not  comply  with  the  exigency  of  the  process:  Held  an  irregularity. — 
Smith  V.  Crump,  1  D.  P.  C.  519. 

27.  (Service  of  declaration  in  ejectment.)  The  person  serving  a  declaration 
in  ejectment  did  not  read  or  explain  it,  but  the  tenant  read  it  and  said  he 
understood  it:  Held  sufficient. — Doe  d.  Jones  v.  Roe,  1  D.  P.  C.  518. 

28.  (Court  will  not  interfere  in  matters  of  trust.)  Where  a  party  gave  ano- 
ther a  warrant  of  attorney  without  consideration,  with  a  view  of  protect- 
ing his  goods  against  an  execution,  and  the  latter  sued  out  execution,  the 
Court  refused  to  interfere,  on  the  ground  that  the  matter  must  be  looked 
upon  as  one  between  trustee  and  cesim  que  t rust. '^ Dukes  v.  Saunders,  1 

D.  P.  C.  522. 

29.  (Setting  aside  proceedings.)  A  rule  nisi  for  setting  aside  proceedings  for 
irregularity  cannot  be  granted  with  a  stay  of  proceedings  in  the  mean 
time,  unless  notice  have  been  given  to  the  other  side. — Fortescut  v.  Jones, 
1  D.  P.  C.  524» 
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30.  (Where  plaintiff  may  appear  for  defendant)  Where  fhe  defendant's 
goods  have  been  distrained  under  2  &  3  W.  4,  c.  39,  s.  Z,  and  the  de- 
fendant does  not  appear,  the  plaintiff  may  enter  an  appearance  for  him 
without  the  leave  of  die  court — Johnson  v.  Smealey,  1  D.  P.  C.  526. 

31.  Indictment  for  non-repair  of  a  road.  After  one  of  the  inhabitants  had 
removed  it  by  certiorari  and  entered  into  the  usual  recognizances  for  costs, 
held  that  the  others  could  not  be  admitted  to  plead  guilty.-^l{edr  v. 
Inhabitants  of  Luxborough,  1  D.  P.  C.  627. 

32.  (Costs  of  had  plea,)  A  verdict  was  found  for  the  plaintiff  subject  to  k 
special  case.**  A  nonsuit  was  directed  to  be  entered,  but  one  of  the  defendr 
ant's  pleas,  a  plea  of  8et-o£^  was  held  bad  on  the  ground  that  the  jdaim 
and  set-off  were  not  in  the  same  right :  Held,  that  the  defendant  was  not 
entitled  to  the  costs  of  his  witnesses  in  support  of  that  ^lesu—^CartwriglU 
y.  Cox,  1  D.  P.  C.  529. 

33.  (Attachment.)  An  order  of  reference  was  made  a  rule  of  court  in  the 
term  after  the  making  of  the  award.  A  few  days  after  the  term  the  de- 
fendant died:  Held,  that  the  suit  having  thereby  abated,  the  court  coidd 
not  grant  an  attachment  for  the  nonpayment  of  the  costs  against  the  per- 
sonal representatives  of  the  defendant. — The  King  v.  Maffey,  1  D.  P.  C. 
538. 

34.  (What  is  taking  down  to  trial,)  The  plaintiff  twice  gave  notice  that  the 
cause  would  be  taken  as  undefended  on  the  undefended  cause  day,  and  on 
each  occasion,  on  counsel's  stating  that  it  was  defended,  it  was  directed  to 
keep  its  place  in  the  list:  Held,  that  this  was  not  a  taking  down  to  trial, 
sufficient  to  prevent  the  defendant  from  obtaining  judgment  as  in  case  of 
a  nonsuit. — Edrupp  v.  Davies,  1  D.  P.  C.  552. 

35.  (Imparlance,)  The  writ  and  appearance  were  of  Hilary  term,  the 
declaration  of  Trinity  term: — Held  that  the  defendant  was  entitled  to  an 
imparlance. — Whalky  v.  Barnet,  1  D.  P.  C.  607. 

36.  (Where  demurrer  a  nullity.)  Where  the  party  is  under  terms  to  plead 
issuably,  a  special  demurrer  may  be  treated  as  a  nullity:  otherwise  not^ 
however  trivial. — Nanney  v.  Kenrick,  1  D.  P.  C.  609. 

m 

37.  (Entering  up  judgment.)  Motion  to  enter  up  judgment  on  a  scire  facias. 
The  last  writ  was  returnable  in  l$2f5,  and  a  rule  for  appearances  had  been 
entered  every  term:  Held  that  notice  must  also  be  given  to  the  bail. — 
Kennedy  v.  Lord  Oxford^  1  D.  P.  C.  613. 

38.  (Amendment  by  judge  at  Nisi  Prius.)  The  declaration  stated  a  bill  of 
exchange  as  payable  to  S.,  indorsed  by  S.  to  A.,  and  by  A.  to  the 
plaintiff.  The  bill  was  in  &ct  payable  to  A.  The  judge  at  Nisi  Prius 
(under  9  G.  4,  c.  15)  ordered  an  amendment,  and  the  court  above  held 
that  he  did  right;  expressing  at  the  same  time  a  strong  doubt  whether  his 
decision  on  such  a  point  was  subject  to  be  reviewed  by  the  court  above. — 
Parker  v.  Ade,  1  D.  P.  C.  643. 

39.  (Mode  of  proof  in  case  of  set-off.)  The  plaintiff  need  only  prove  the 
balance  in  the  first  instance ;  if  the  defendant  provesa^et-offto  a  larger 
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amount,  the  plaintiif  may  then  prove  the  other  items  of  his  demand.^ — 
Waiiams  v.  Davis,  1  DfP.  C.  647. 

40.  (New  trial.)  An  order  for  an  immaterial  amendment  was  ohtained  by 
the  plaintiff.  The  defendant  took  out  a  summons  for  an  order  to  rescind 
the  first  order,  which  was  rescinded.  Between  the  summons  and  the  hist 
order,  the  cause  was  tried.  The  court  refused  a  new  trial  without  an 
affidavit  of  merits,  or  that  the  defendant  did  not  know  that  the  cause  was 
coming  on.^  Clark  v.  Manm^  I  D.  P.  C,  656. 

41.  (Amendment  of  declaratitm.)  Action  for  disturbance  of  a  right  of  ferry. 
At  &e  assizes,  an  application  was  made  to  the  judge  to  amend  by  adding 
new  counts,  which  was  refused,  upon  which  the  record  was  withdrawn. 
The  Court  subsequenfly  allowed  the  plaintiff  to  amend  by  adding  new 
counts,  var3ring  the  termini  and  the  description  <tf  the  persons  liidile  to 
tolL— Morrw  y.  Evans,  1  D.  P.  C.  657.^ 

42.  (Where  copy  of  affidavit  necessary,)  Cause  cannot  be  shown  without  an 
office  copy  of  the  affidavit  on  which  the  rule  nisi  is  obtained. — Brown  v. 
Frobert,  I  D.  P.  C.  659. 

43.  (Timejor  t^pearing,)  The  plaintiff  may  enter  an  appearance  for  the 
defendant  at  any  time  within  twelve  months  in  the  Exchequer.  The  pro- 
cess was  a  pto  mnus. — Co(dc  v.  Allen,  1  D.  P.  C.  676* 

44.  {Setting  aside  proceedings,)  A  judge  at  chambers  having  in  an  action 
of  ogsniRpstl  ordered  a  sham  demurrer  to  be  set  aside  and  judgment  signed, 
under  which  final  judgment  was  signed  without  interlocutory  judgmmt, 
and  execution  issued,  the  court  set  aside  the  order,  it  being  agreed  that 
the  debt  and  costs  up  to  the  time  <^  the  declaration  should  be  retained. — 
Forster  v.  Burton,  1  D.  P.  C.  683. 

45.  ( Venue.)  The  court  reftised  to  change  the  venue  in  a  life-insurance 
cause  firom  London  to  Somersetshire,  on  an  affidavit  that  all  the  witnesses 
vasidied  there,  except  on  terms  dictated  by  the  court.— Bowriiig  v.  Bignold, 
I  D.  P.  C.  685. 

46.  (Affidavit  in  support  of  plea  in  abatement — Costs.)  An  affidavit  in  sup- 
port of  a  plea  in  abatement  must  strictly  agree  with  the  plea.  Thus, 
where  the  name  was  Man/  Anne  in  one  and  Ann  Mary  in  the  other,  the 
variance  was  held  fatal.  No  costs  are  allowed  on  setting  aside  a  plea  in 
abatement  for  irregularity. — Foole  v.  Fembrey,  1  D.  P.  C.  693« 

47.  (Distringas.)  A  distringas  may  issue  to  compel  an  appearance,  or  to 
proceed  to  outlawry,  but  it  cannot  be  in  the  alternative. — Eraser  v.  Case, 
1  D.  P.  C.  725. 

48.  (Right  to  begin  on  trial.)  In  trepass,  with  Ub,  ten.,  and  other  pleas 
daiming  a  right  of  way,  but  no  general  issue,  pleaded,  defendant  is  entitled 
to  begin. — Fearson  v.  Coles,  1  M.  &  Rob.  206. 

49.  (Right  to  b^n  on  trioL)  In  libel,  where  there  is  no  general  issue,  but 
•evefal  pleas  of  justification  as  to  part,  and  judgment  suffered  as  to  the 
test,  the  plaintiff  is  enliaedto  begin.--  Woody.  Fringle,  1  M.  &  Rob.  277. 

^  The  reporter  is  in  error  in  this  case:  the  amendment  was  at  first  allowed  only 
on  tenns,  and  was  in  the  end  refusedi  and  a  new  ftction  was  brought; 
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50.  (Sktings,)  It  seems  that  no  nisiprius  sittings  can  be  held  by  the  King's 
Bench  during  a  vacancy  of  the  chief  justiceship. — 1  M.  &  Rob.  226. 

51.  (Amendment.)  In  ejectment,  the  declaration  cannot  be  amended  by 
enlarging  the  term,  after  the  cause  is  called  on. — Doe  d.  Manning  v.  Hoy, 
1  M.  &  Rob.  243. 

And  see  Bail;  Process;  Prisoner;  Evidence,  1,  3,  6,  15. 

PRINCIPAL  AND  FACTOR. 

By  custom  in  the  Com  Market,  the  ordinary  credit  being  two  months,  the 
buyer  may  pay  the  factor  on  discount  within  that  time,  either  for  his 
own  or  the  factor's  accommodation.  Where  therefore  a  factor  stopped 
payment  after  receiving  the  price,  and  within  the  two  months,  it  was  held 
that  the  seller  must  look  to  the  factor,  and  could  not  sue  die  buyer. — 
Heisch  v.  Carririgton,  5  C.  &  P.  471. 

PRISONER. 

1.  (Discharge.)  In  applying  to  discharge  a  prisoner  under  48  G.  3,  c.  123, 
the  name  of  the  cause  in  which  the  prisoner  is  in  execution  must  be  cor- 
rectly stated  in  the  notice.~*£e%  v.  Dickinson,  1  D.  P.  C.  537. 

2.  (Discharge.)  The  rule  to  show  cause  why  a  prisoner  should  not  be  dis- 
charged under  48  G.  3,  c.  123,  must  be  served  on  the  plaintiff  in  the  suit; 
service  on  the  attorney  is  not  sufficient. — Kelfyv.  Dickinson,  1  D.  P.  C. 
546. 

3.  But  where  the  plaintiff's  residence  could  not  be  found,  service  on  the  at- 
tornefy  was  held  sufficient. — Wilson  v.  Mokler,  1  D.  P.  C.  549. 

4.  (Discharge.)  The  court  have  no  power  to  refuse  a  prisoner,  who  has 
been  imprisoned  twelve  months  for  a  debt  not  exceeding  20/.,  his  discharge. 
The  words  in  the  act  to  the  satisfaction  of  the  court  refer  only  to  the 
period  of  imprisonment— iS^ocey  v.  Fieldsend,  1  D.  P.  C.  700. 

5.  (When  brought  up  to  be  charged  with  declaration.)  Since  .the  Uniformity 
of  Process  Act,  the  court  granted  a  habeas  corpus  ad  res.  to  bring  up  a 
prisoner  confined  on  a  criminal  charge  to  be  charged  with  a  declaration.-— 
WiUiams  v.  Smith,  1  D.  P.  C.  703. 

PROCESS. 

1.  (Indorsement  of  attorney  s  name.)  Service  of  bailable  process  was  set 
aside  for  irregularitj',  the  name  of  the  attorney  immediately  retained  by 
the  plaintiff  not  being  indorsed  as  required  by  2  Geo.  2,  c.  23,  s.  22.— 
Sheppard  v.  Shum,  2  Tyrw.  742. 

2.  (Form — setting  aside  service  of.)  It  is  not  sufficient  under  2  Wm.  4,  c. 
39,  s.  12,  directing  that  every  writ  shall  bear  date  on  the  day  on  which  it 
issues,  that  there  is  a  date  indorsed. 

Where  an  application  is  made  to  set  aside  the  service  only,  it  is  not  sufficient 
to  show  an  objection  to  the  writ. — Anon.  1  D.  P.  C.  654. 

3.  (Issuing  distringas.)  It  is  discretionary  in  the  judge  whether  a  writ  of 
distringas  to  compel  an  appearance  shall  issue,  and  the  Court  will  not  set 
it  aside  merely  because  it  was  not  sworn  that  a  copy  of  the  summons  was 
Ufti^Smith  v.  Macdonald,  1  D.  P»  C.  688. 
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PROMISSORY  NOTJB. 

1.  {Given  to  compromue  misdemeanor,  valid.)  A  promissory  note  given  hy 
a  defendant  after  a  conviction  for  misdemeanor  and  before  sentence,  in 
pursuance  of  a  recommendation  from  the  Court  to  compromise,  is  v^lid, 
although  it  include  the  costs  of  the  prosecution,  and  although  the  terms  are 
not  communicated  to  the  Court.  (11  East,  46.) — Kirk  v.  Sirickwood,  1 
N.  &  M.  275. 

2.  The  defendant  had  bought  goods  of  the  plaintifi^  which  he  sold  immedi- 
ately to  one  P.,  receiving  P.'s  note  in  payment  This  note  he  paid  over, 
without  indorsing  it,  to  the  plaintiff:  Held,  that  the  plaintiff  was  not  bound 
to  prove  any  demand  of  payment  of  the  note  in  order  to  recover  for  the 
goods  against  Ihe  defendant. — Goodwin  v.  Coates,  1  M.  &  Rob.  221. 

3.  A  promissory  note  purported  to  be  payable  on  demand,  but  was  given  as 
a  security  for  the  payment  of  money  by  instalments :  Held,  that  after  suing 
and  recovering  upon  the  note  upon  the  non-payment  of  one  instalment,  the 
plaintiff  was  precluded  from  bringing  another  action  on  a  second  default. 
-^Siddall  V.  Rtavcliffe,  1  M.  &  Rob.  263. 

PUBLIC  OFFICER. 

An  affidavit  before  a  commissioner  is  admissible  without  proof  of  the  com- 
mission, as  a  person  acting  as  a  public  officer  must  be  taken  to  have  au- 
thority as  such. — Rex  v.  Howard,  1  M.  &  Rob.  187. 

PUBLIC  HOUSE. 

(License,)  The  licensing  magistrates  of  the  Holbom  division  licensed  the 
opening  of  a  new  public  house  within  seventeen  yards  of  a  public  house 
that  had  been  licensed  for  sixteen  years,  and  had  been  occupied  during  the 
whole  term  by  the  same  person :  Held,  that  the^iandlord  of  the  old  estar 
blished  house  was  not  a  party  aggrieved  within  9  Geo.  4,  c.  61,  s.  27,  and 
consequently  not  entitled  to  appeal. — The  Kingy.  Justices  of  Middlesex, 
3  B.  &  Ad.  938. 

REPLEVIN. 

Defendant  avowed  for  rent  payable  yearly,  for  rent  payiEible  half-yearly,  and 
for  rent  payable  quarterly ;  to  each  of  these  avowries  plaintiff  pleaded  non 
tenuit  and  riens  in  arrear,  A  holding  at  a  rent  payable  half  yearly  was 
proved,  and  the  jury  were  directed  to  find  for  the  plaintiff  on  the  first  and 
fifth  issues,  for  the  defendant  on  the  third  and  fourth,  and  were  dischaiged 
from  a  verdict  on  the  second  and  sixth. — Willson  v.  Davenport,  5  C.  &  P. 
531. 

REVERSIONER.    See  Action  on  the  Case,  1. 

ROBBERY. 

Obtaining  money  from  the  wife  under  the  threat  of  accusing  her  husband  of 
an  unnatural  offence,  does  not  amount  to  a  robbery,  but  is,  it  seems,  a  mis- 
demeanour.— Rex  V.  Edward,  1  M.  &  Rob.  257. 
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SALE, 

Hie  oonditionB  of  sale  provided,  that  if  any  mistake  should  be  made  in  the 
description  of  the  premises,  the  contract  should  stand  good,  but  compensa- 
tion should  be  made :  Held,  that  any  misdescription,  originating  in  error, 
was  within  the  terms  of  the  proviso^  as  the  purchaser  might  have  avmded 
the  eflfects  of  the  mistake  by  inspecting  the  fm^&^e-^WrigfU  ▼•  WUton, 
1  M.  &  Rob.  207. 

SCIRE  FACIAS.    See  pRACticE,  18,  22,  24,  ST. 

SESSIONS. 

1.  (Practice  m  appeaU.)  The  respiting  of  an  appeal  against  a  poor-rate,  at 
the  instance  of  the  respondents,  admits  the  notice  of  appeaL — The  King  v. 
Justices  of  Hertfordshire,  1  N.  &  M.  331. 

2.  (Practice  in  appeals,)  Where  an  appeal  is  entered,  and  the  appellant  does 
not  appear,  the  sessions  may  notwithstanding  hear  the  appeal.*— 27«c  King 
V.  Jusiices  i^f  Essex,  1  D.  P.  C.  539. 

SETTLEMENT. 

1.  {Apprenticeship.  Notice.)  A  child  is  bound  apprentice  by  A.  parish 
to  a  master  resident  in  B.  parish,  in  the  same  county.  Notice  must  be 
given  to  the  overseers  of  B.  according  to  66  Geo.  3,  c.  139,  s.  2.  (3  B. 
&  C.  75.)'-The  King  v.  Inhabitants  cf  Threlkeld,  1  N.  &  M.  14. 

2.  (Hiring  and  service.  Exceptive  hiring.)  Pauper  contracted  to  become 
the  hired  servant  of  A.  for  five  years;  to  do  such  work  as  belonged  to 
the  finishing  of  cloth,  and  to  take  any  part  of  work  A.  should  think  pro- 
per.— A.  promised  to  pay  pauper  105.  a  week  for  two  years,  lis.  for  the 
thitd,  12s.  for  the  fourth,  and  13f.  for  the  fijfth:  the  hours  of  working  to 
be  fix}m  six  in  the  morning  to  seven  in  the  evening,  and  to  be  paid  for  all 
over  time  and  deducted  for  all  short,  either  in  sickness  or  in  health : 
Held,  (Taunton  J.  dissentient.)  that  this  was  not  an  exceptive  hiring. 
(Rex  V.  Byker,  2  B.  &  C.  1 14;  Rex  v.  Birmingham,  9  B.  &  C.  925;  and 
Rex  V.  Frome  Sellwood,  1  B.  &  AdoL  207,  were  relied  upon  on  the 
other  side :  the  judges  admitted  the  great  difficulty  of  distiiiguishing 
them.>--21le  King  v.  InhMtant$  of  Ostett'eunhGtaifth&rpey  1 N.  &  M.  21. 

3.  (Renting.)  Land  rented  and  occupied  from  Lady-day  to  Lady-day,' and 
a  house  rented  and  occupied  from  May-day  to  May-day,  under  a  joint 
demise  at  10/.,  confer  a  settlement  under  6  Geo.  4,  c.  57,  s.  2. — The  King 
V.  Inhabitants  of  Ormeshy,  1  N.  £c  M.  27. 

4.  (Renting.  What  a  separate  building.)  A  shop  held  jointly  with  a  house, 
with  which  it  has  an  internal  communication,  is  not  a  separate  and  dis- 
tinct building  within  6  Geo.  4,  c.  57. — Hie  King  v.  Inh(UfitantB  tf  Skk' 
inghdll  Superior,  1  N.  &  M.  47. 

5.  (^paying  rafe*.)  A.  occupied,  from  1815  to  1830,  at  the  rent  of  6£., 
three  separate  rooms,  part  of  a  dwelling-house  of  above  lOi.  a  -year 
value,  under  an  agreement  by  which  he  paid  tlie  rates  and  taxes  for  the 
whole  hotise:    Held,  that  he  thereby  gained  a  settlement.     (2  B.  &  C. 
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122;  1  B.  &  Adol.  75.>-2^  King  v.  Inhabitantt  ofPenryn,  1  N.&  M. 
74. 

6.  (By  purchase,)  The  consideration  of  30/.  required  by  the  9  Geo.  1, 
c.  7,  s.  5y  means  a  money  consideration  only.  (Cald«  209.)— TAe  Kmg 
y.  Inhabitants  ff  Lydlinch^  1  N.  &  M,  3d« 

7.  (I)y  servii^  ojffice.')  Service  of  the  office  of  pinder  in  1825,  without 
any  former  appointment  of  the  kind  in  the  parish,  confers  no  settlement. 
^Tke  King  y.  Inhabitantt  of  Clivbyy  1  N.  &  M.  118. 

8.  (Of  illegitimate  child.  Fraudulent  removaL)  A  fraudulent  removal  of 
a  pregnant  woman  out  of  one  parish  into  another,  or  into  an  extra-paro- 
chial place,  to  prevent  her  bastard  child  from  becoming  settled  ia  the 
former,  does  not  prevent  the  child  from  gaining  a  settlement  where  bom, 
unless  the  fraud  were  practised  by  the  parish  officers.  Nor  then,  as  it 
seems,  unless  the  mother's  settlement  were  in  the  parish  from  which  she 
was  removed.    (3  Salk.  66;  2  B.  &  C.  889.)-- JAe  King  y.  Inhakitmts 

-  of  Jlfa^terjey,  1  N.  &  M.  49. 

9.  (Hiring  and  service,)  A  servant  hired  for  a  year  was  during  the  service 
convicted  of  a  misdemeanor,  fined,  and  imprisoned  for  non-payment  of 
the  fine.  The  mistress  advised  her  going  to  prison,  told  her  to  return 
when  the  imprisonment  was  over,  and  received  her  back  accordingly,  and 
at  the  end  of  the  year  paid  her  her  whole  wages:-  Held,  that  a  settle- 
ment was  gained.  (2  M.  &  S.  329;  2  B.  &  C.  739.)-*TAe  King  y%  In- 
habitants of  Coningsby,  1  N.  &  M.  199. 

SHERIFF. 

1.  (Action  against,  for  refusing  bail,)  It  is  no  defence  to  an  action  against 
the  sheriff  for  refosing  to  take  bail,  that  the  party  arrested  did  not  tender 
a  bail  bond:  the  sheriff  is  to  prepare  the  bond.— 3fi7iie  v.  Wood,  5  C* 
&  P.  587. 

2.  (Liability  for  an  escape.)  In  the  case  of  an  escape  on  mesne  process^ 
the  sheriff  is  not  necessarily  liable  for  the  whole  debt,  but  only  for  the 
damage  really  sustained.  Thus,  if  the  plaintiff  can  recover  against 
another  party,  this  is  a  ground  of  deduction  from  the  damages. — iScott  v; 
Henley,  1  M.  &  Rob.  227. 

And  see  £vid£17Ce,  5. 

SHIP. 

1.  (Rights  of  mortgagee.)  A  ship  was  mortgaged  to  the  plaintiff,  with  a 
power  bf  sale  and  a  direction  in  what  manner  the  money  produced  by 
the  sale,  or  by  freight  previously  to  the  sale,  was  to  be  disposed  of  after 
payment  of  the  mortgage  debt.  She  was  taken  possession  of  by  the 
plaintiff  towards  the  end  of  the  home  voyage :  Held,  that  he  was  enti- 
tled to  the  freight  due  in  respect  of  that  voyage,  notwithstanding  the 
Register  Act.    (6  Geo.  4,  c.  110,  s.  45.) — Kerswill  v.  Bishop,  2  Tyr.  602. 

2.  (BiUofsale,    Register,)    The  register  act,  6  Geo.  4f  c.  1 10>  s.  39>  requires 
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that  bills  of  sale  of  ships  absent  from  port  whea  mor^;aged9  shall  not  be 
registered  till  30.  days  after  their  arrival  in  port.  Three  ships  were  mort- 
gaged while  at  sea  to  W.  by  bill  of  sale,  which  was  registered  before 
their  return  to  port.  One  of  the  ships  afterwards  returned,  but  no 
.  indorsement  of  the  bill  of  sale  was  made  on  her  certificate  of  registry. 
She  was  insured  for  another  voyage,  sailed  within  the  30  days,  and 
was  lost  By  a  subsequent  bill  of  sale,  reciting  the  former  mortgage, 
the  original  mortgagee  and  W.  assigned  the  ships,  with  the  policies  of 
insurance  effected  on  two  of  them,  and  the  monies  payable  by  charter- 
party  for  the  hire  of  the  third,  to  J.,  subject  to  W.'s  mortgage  and  bill  of 
sale.  This  bill  of  sale  was  also  registered  before  the  return  of  any  of  the 
ships  to  port.  The  mortgagor  became  bankrupt.  The  other  two  ships 
afterwards  returned,  and  their  certificates  of  registry  and  bills  of  sale 
were  duly  endorsed  according  to  the  statute:  Held,  that  the  second 
bill  of  sale  was  valid  as  against  the  assignees  of  the  bankrupt,  under 
6  Geo.  4,  c.  110,  ss.  31  and  37,  both  as  to  the  interests  in  the  ships  and 
the  policies  and  monies  due  on  the  charterparty. — Exp,  Jones  in  re  Rich- 
ardson, 2  Tyrvr.  671. 

SLANDER. 

t,  (Of  wife,  action  for.)    Husband  and  wife  cannot  sue  for  slander  of  the 

wife  in  a  trade  carried  on  by  her,  unless  it  be  alleged  that  she  was 

divorced  a  mensA  et  thoro,  or  had  a  separate  maintenance.    (1  Salk.  1 19; 

1  Lev.  140;  8  T.  R.  545;  Bac.  Abr.  I.  773.)— Sori/fe  v.  Se>eeny,  1  N.  & 

M.  254. 

S.  (Variance,)  The  words  averred  in  tlie  declaration  were:  ^*  I  cannot 
answer  for  the  cleanliness  of  her  person,  because  she  takes  snuff."  The 
words  proved  were :  '' I  cannot  ansv?er,  &c.. because  I  understand  she 
takes  snuff:'*  Held  a  fatal  variance.  The  words  in  question  were 
spoken  in  reply  to  an  inquiry  as  to  the  plamtiff 's  character  as  cook. — 
Cook  v.  Stokes,  1  M.  &  Rob.  237. 

STAMP. 

An  inventory  referred  to  in  an  agreement  as  annexed  is  to  be  considered 
in  computing  the  number  of  words  contained  in  the  agreement  with  a 
view  to  the  stamp,  although  the  inventory  was  stamped  as  an  inventory, 
and  was  not  really  annexed  till  after  the  execution  of  the  agreement. — 
Veal  V.  Nichols,  1  M.  &  Rob.  248. 

And  see  Evidence,  6. 
TENDER.    See  Practice,  2. 

TRESPASS. 

Trespass  for  turning  the  plaintiff  out  of  the  County  Hall  at  Gloucester.  By 
a  private  act  of  parliament,  the  hall  was  vested  in  the  justices  of  the 
county,  in  trust  to  allow  courts  of  justice  &c.  to  sit  there,  and  to  permit 
it  to  be  used  for  such  other  purposes  as  the  greater  part  of  the  justices  in 
sessions  should  direct.  The  hall  had  always  been  used  for  holding 
musical  festivals,  but  there  was  no  evidence  that  the  justices  had  so 
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directed.  The  stewards  of  one  of  those  festivals  turned  out  plaintiff  as 
an  intruder :  Held,  that  they  had  sufficient  possession  to  entitle  them  to 
do  so :  Held  also,  that  if  plaintiff  relied  on  his  having  a  ticket,  he  most 
reply  it  specially  to  the  plea  of  ju8ti6cation. — Thomat  y.  Manh,  5  C.  &  P. 
596. 

And  see  Pbactice,  48. 

TROVER. 

1.  Trover  does  not  lie  for  goods  taken  as  a  distress,  if  any  rent  be  due, 
though  the  distress  be  irregular. — Whitworthy,  Smith,  1  M.  &  Rob.  193. 

2.  The  drawer  of  a  bill  deposited  it  with  a  creditor,  the  proceeds  to  be 
applied,  first  in  taking  up  an  acceptance  of  the  drawer,  and  the  residue 
in  payment  of  the  debt  due  from  the  drawer  to  the  creditor.  The  credi- 
tor, after  an  act  of  bankruptcy  by  the  drawer,  gave  up  the  bill  to  the 
acceptor  and  took  another  bill  in  lieu  of  it:  Held,  that  the  assignees  of 
the  drawer  might  maintain  trover  against  the  creditor  for  thus  parting  * 
with  the  hill-^Robson  v.  Rblls,  1  M.  &  Rob.  239. 

TRUSTEES. 

(Of  turnpike  road,  mortgage  by,)  A  mortgage  was  executed  by  five  trustees 
of  a  turnpike  road;  one  of  them  had  not  been  appointed  under  seal,  as 
required  by  the  local  act,  but  had  acted  for  many  years :  Held  that  the 
mortgage  was  valid.  (2  T.  R.  169;  3  C.  &  P.  212.)— Doe  d.  Baggaky 
V.  Eare$,  1  N.  &  M.  237. 

USURY.    See  Evidence,  15. 

VENDOR  AND  PURCHASER. 

{Entry  by  Auctioneer's  clerk.)  Even  in  an  action  by  the  auctioneer,  the 
highest  bidder  is  bound  by  the  «ntry  in  the  sale  book  by  the  auctioneer's 
clerk,  made  in  his  presence,  on  his  name  being  called  out  as  the  purchaser. 
(2  Campb.  203;  5  B.  &  A.  333.)— Bird  v.  Boulter,  1  N.  &  M.  313. 

VENUE.    See  Practice,  5, 45. 

VESTRY. 

The  existence  of  an  ancient  select  vestry,  incapable  of  performing  the  special 
duties  contemplated  by  59  Geo.  3,  c.  12,  does  not  prevent  the  provisions  of 
that  statute  from  applying;  and  the  court  granted  a  mandamus  for  the  for- 
mation of  a  special  vestry  to  perform  the  fimctions  which  the  existing  vestry 
could  not  perform,  but  leaving  the  old  vestry  as  it  stood.  (2  B.  &  Ad. 
506.)— TAe  King  v.  Churchwardens,  4r.  of  St.  Martin's  in  the  Fields, 
3  B.  &  Ad.  908. 

And  See  Mandamus,  2. 

WARRANT  OF  ATTORNEY. 

1.  {Setting  aside.)  A.  on  being  applied  to  by  B.  to  know  if  he  (A.)  would 
become  security  for  rent  due  from  B.'s  tenant,  gave  B.  to  understand  that 
he  (A.)  had  no  legal  claim  on  the  tenant.  B.  consequently  refrained 
from  distraining,  and  A.  shortly  afterwards  took  a  warrant  of  attorney 
from  the  tenant,  wliereupon  he  entered  judgment,  issued  execution,  and 
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took  possession  of  Ibe  tenant's  goods.  The  court  set  aside  the  warrant  of 
attorney  on  an  affidavit  of  these  facts,  though  A.  swore  that  a  debt  was 
bond  fide  due  to  him,  and  though  it  was  objected  that  the  court  could  not 
interfere  on  behalf  of  a  person  not  party  to  the  warrant— -A£ttr<m  ▼. 
Martin,  3  B.  &  Ad.  934. 

2.  The  warrant  of  attorney  did  not  mention  interest.  The  defeasance 
stated  that  the  warrant  was  given  to  secure  both  principal  and  interest: 
Held,  that  execution  might  issue  for  the  interest. — Skipion  v.  Shipton, 
ID.  P.  C.5ia 

3.  A  warrant  of  attorney  was  given  to  secure  the  payment  of  bills  of  costs 
to  become  due,  as  well  as  of  bills  of  costs  already  due  and  advances  of 
money  already  made.  The  court  allowed  it  to  stand  good  for  what  was 
already  due,  though  bad  for  the  rest.*-Hb2i2nMrM  y»  Wakeman,  1  D.P.C. 
533. 

4.  llie  warrant  of  attorney  mentioned  the  plaintiff  only,  but  the  defeasance 
stated  that  it  was  given  to  secure  payment  to  the  plaintiff,  his  execu- 
tors, administrators,  and  assigns :  Held,  that  judgment  could  not  be 
entered  up  by  the  executor. — Marmlle  v.  Manville,  1  D.  P.  C.  544. 

5.  But  where  in  a  warrant  given  to  three,  no  mention  is  made  of  survivors, 
judgment  may  be  entered  up  by  the  survivor,— Btit7(2  v.  Wightman, 
1  D.  P.  C.  545. 

And  see  Practice,  7, 16. 

WITNESS. 

1.  (^Attachment)  The  original  suhpana  ought  to  be  shown  at  the  time  of 
service,  in  order  to  ground  an  attachment, — Rcr  v.  Woody  1  D.  P.  C. 
509;  Rex  y,  Sloman,  ib,  6tB, 

2.  {Commimonfor  examining,)  The  1 W.  4,  c.  23,  s.  4,  which  gives  power 
to  issue  commissions  for  the  examination  of  witnesses,  does  not  apply  to 
indictments. — Rex  v.  Briscoe,  1  D.  P.  C.  520. 

3.  {Service  qfmbpana,)  A  lady  living  in  the  defendant's  house  had  refused 
to  see  the  clerk  who  came  to  serve  her  with  a  subpcma:  Held,  that  this 
afforded  no  ground  for  a  motion  that  leaving  the  subpoena  at  the  house 
might  be  deemed  good  service. — Barnes  v.  Williams,  1  D.  P.  C.  615. 

4.'  A  witness  on  cross  examination  may  admit  that  he  has  mentioned  a  fact 
on  an  examination  before  commissioners  of  bankrupt,  though  that  exami- 
nation is  in  writing,  and  not  put  into  his  hands  or  proved. — Ridley  v. 
Gyde,  1  M.  &  Rob.  197. 

5.  An  instrument  attested  by  a  person  who  has  become  blind  may  be 
.  proved  by  proof  of  his  handwriting,  without  calling  him. — Pedler  v. 
Paige,  1  M.  &  Hob.  258. 

&  In  an  action  for  negligently  driving  i^nst  plaintiff's  carriage,  he  can- 
not examine  his  servant  who  was  driving  it,  without  a  release.  (8  Taunt. 
454.)— ITfllcc  T.  XocA:,  5  C.  &  P.  454. 


.^^ 
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7.  (BaUy  hoto  made  competent,)  If  one  of  the  bail  be  tendered  as  a  witness 
for  the  defendant,  and  double  the  amount  sworn  to,  be  deposited  with  the 
marshal,  the  judge  will  strike  his  name  out  of  the  bail  piece,  and  he  may 
be  examined.    (3  C.  &  P.  560.)— Pearcy  v.  Fleming,  5  C.  &  P.  503. 

WORK  AND  LABOUR. 

When  a  party  engages  to  do  certain  work  according  to  a  specification,  and 
does  not  perform  it  as  specified,  what  he  is  entitled  to  is  the  price  agreed 
upon,  subject  to  the  deduction  of  the  sum  which  it  would  take  to  make  it 
agree  with  the  specification.— 7%om^on  v.  Flace,  1  M.  &  Rob.  218. 

WOUNDING. 

A  kicking  with  intent  to  maim,  &c.,  so  as  to  break  the  skin,  is  a 
within  9  0«o.  4,  c.  31, 8. 13.— Hear  r.  ShadMi,  S  C.  &  P.  504. 
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BANKRUPT. 

A.  and  B.  enter  into  partnership  as  brewers,  A.'  bringing  in,  as  his  share  of  the 
capital,  a  brewhouse  and  other  premises,  which  were  subject  to  mortgages. 
A.  afterwards  retired  from  the  business,  which  was  continued  by  B.  alone, 
who  agreed  to  take  the  brewhouse  at  a  valuation,  but  the  amount  was  not 
to  be  paid  until  after  the  mortgages  were  satisfied.  B.  haying  become 
bankrupt,  his  assignees,  before  any  proof  made  in  respect  of  A/s  debt, 
paid  off  the  mortgages.  Held,  that  as  no  proof  of  A.'s  debt  could  have 
been  made  against  B.'s  estate,  unless  the  obligations  to  which  A.  was 
liable  had  been  performed,  the  assignees  were  entitled  to  deduct  the  sums 
paid  by  them  from  the  dividends  on  the  sum  which  was  due  to  A.  from  B. 
at  the  time  of  the  bankruptcy. — Rowe  v.  Anderson^  267. 

DEMURRER. 

1.  {Bill  of  revivor.)  A  biU  of  revivor  must  set  forth  so  much  of  the  original 
biU,  as  to  show  that  he  has  a  title  to  revive  the  suit,  otherwise  it  is  de- 
murrable.   (See  Mitford's  Pleading,  76.) — Phelps  v.  Sprotde,  318. 

2.  (Same,)    A.  died,  having  appointed  B.  his  executor,  who  without  proving 
.   possessed  himself  of  part  of  the  assets.    B,  died,  having  appointed  C.  his 

executor,  who  proved  his  will,  and  also  took  out  letters  of  administration 
with  the  will  annexed  to  A.  A  bill  was  filed  against  C,  for  an  account  of 
the  personal  estate  of  A.  possessed  by  B.,  and  by  C.  since  B.'s  death.  C. 
having  afterwards  died,  appointed  D.  his  executor,  who  proved  his  will,  and 
£.  took  out  administration  with  the  will  annexed  to  A.  The  plaintiff  then 
filed  a  biU  of  revivor  against  D.  and  £.  A  demurrer  by  D.  was  allowed, 
on  the  ground  that  he  was  not  the  representative  of  A. — S.  C.  321, 

EVIDENCE.    See  Tithes,  2. 

INCUMBRANCES. 

1.  {Priority.)  A.  being  posessed  of  a  leasehold  house,  deposited  the  lease 
with  B.  as  a  security  for  a  debt.  C.  afterwards  obtained  a  judgment 
against  A.,  and  issued  9^fi,fa,  thereon.  The  sheriff  seized  and  sold  goods 
of  A.,  but  not  the  house,  and  returned  the  writ.  Whilst  the  writ  was  in 
the  sheriff's  hands  D.,  with  A.'s  consent,  paid  the  debt  due  to  B.,  and 
took  a  transfer  of  B.'s  lien  as  a  security  for  that  debt,  and  for  other  sums 
due  to  him  from  A.  Held,  that  C.  having  allowed  the  writ  to  be  returned 
without  requbing  a  sale  of  the  house,  lost  his  priority  over  D.,  who  thereby 
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became  the  first  incumbrancer  for  bis  whole  claim.    (Causton  v«  Macldeu, 
2  S.  2^2.)'^William8  v.  Craddoch,  313. 

2.  (^Ecclesiastical,)  '  A  clergyman  seised  in  fee  of  the  advowson  of  a  rectory, 
conveyed  it  to  a  trustee  to  secure  an  annuity,  and,  as  a  further  security, 
executed  a  warrant  of  attorney.    Held,  that  although  the  conveyance  was 
void  under  the  statute  13  £liz.  c.  20,  the  warrant  of  attorney  was  good, 
the  statute  being  silent  with  respect  to  it. — Aberdeen  v.  Newlandf  S.  281. 
(The  statute  provides,  that  no  lease  to  be  made  of  any  benefice,  or  ec- 
clesiastical promotion,  with  cure,    or  any  part  thereof,    and  not  being 
impropriated,   shall  endure  any  longer  than  while  the  lessor  shall  be 
ordinarily  resident,  and  serving  the  cure  of  such  benefice  without  absence 
above  fourscore  days  in  any  one  year,  but  that  every  such  lease,  so  soon  as 
it,  or  any  part  thereof,  shall  come  to  any  possession,  or  use,  above  forbid- 
den, or  immediately  upon  such  absence,   shall  cease  and  be  void,    and 
'  the  incumbent  so  offending  shall  for  the  same,   lose  one  year's  profit 
of  his  said  benefice,  to  be  distributed  by  the  Ordinary  among  the  poor 
of  the  parish :  and  that  all  chargings  of  such  benefices  with  cure  here- 
after with  any  pension  or  with  any  profit  out  of  the  same  to  be  yielded 
or  taken,  hereafter  to  be  made,  other  than  rents  to  be  reserved  upon 
leases  hereafter  to  be  made  according  to  the  meaning  of  this  act,  -shall  be 
utterly  void.)    , 

INFORMATION. 

After  exceptions  had  been  allowed  to  the[answer  to  an  information,  the  Court, 
being  of  opinion  that  the  interrogatories  were  more  extensive  than  the 
purposes  of  the  smt  required,  referred  it  to  the  Attorney  General  to  con- 
sider what  course  ought  to  be  taken  with  respect  to  the  exceptions,  and 
stayed  all  proceedings  in  the  suit  in  the  mean  time :  this  reference  may  be 
made  at  any  stage  of  the  cause  however  late.  (Attorney  General  v.  The 
Corporation  of  Exeter,  2  Russ.  362 ;  The  Corporation  of  Ludlow  v.  Green- 
house, 1  Bligh,  N.  S.  17.) — Attcymey  General  v.  The  Mayor  and  Corporation 
of  Carlisle,  275. 

INJUNCTION. 

(Expectant  heir,)  Injunction  granted  to  restrain  a  tradesman  from  proceed- 
ing at  law  on  securities  for  the  price  of  goods  furnished  to  an  expectant 
heir,  in  embarrassed  circumstances,  with  the  knowledge  that  the  purchaser 
intended  to  sell  them  in  order  to  raise  money.  (Barker  v,  Vansommer, 
1  Bro.  Ch.  Cas.  149.)— Xiw^  v.  Hamlet,  223. 

INTERPLEADER. 

B.  and  Co.  deposited  goods  with  the  plaintiffs  (warehousemen)  to  await  their 
directions ;  and  they  afterwards  directed  tliat  the  goods  should  be  trans- 
ferred to  and  held  for  T.,  which  was  done  accordingly.  The  goods  were 
subsequently  claimed  by  C.  as  having  been  deposited  by  him  with  B.  and 
Co.,  as  his  agents,  for  the  purpose  of  sale.  Held,  that  although  the  plain- 
tiffs were  the  agents  of  B.  and  Co.,  yet  that  C.  claimed  under  a  paramount 
title ;  and,  therefore,  that  it  was  a  case  of  interpleader.— Pearson  v.  Cardon, 
220. 
VOL.  X.  Q 
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JURISDICTION. 

If  a  party  claims  before  the  ComnnsBionem  appointed  under  the  conrentions 
for  indemnifying  British  subjects  for  the  confiscation  of  their  property  by 
the  French  Revolutionaiy  Government,  in  a  character  which  he  leafly 
sustains,  and  an  award  is  made  to  him  in  that  charactor,  a  Coifft  of 
Equity  has  no  jurisdiction  to  interfere  at  the  sutt^f  a  party  datming  to 
hare  a  better  title  to  the  eompensatfen.  (Hill  v.  Reardon,  Jaec^,  84; 
2  S.  A;  S.  431 ;  2  Bxm.  eOS.y^Lioyd  ▼.  JHmlestmm,  296. 

LEGACY. 

A  testator  devised  certain  estates  to  A.  for  life,  remainder  to  B.  in  fee.  He 
gave  a  legacy  to  C.  to  be  paid  by  B.,  within  twelve  months  after  the  death 
of  A.,  and  he  charged  his  estates  with  the  payment  of  the  legacy.  C.  died 
in  A.'s  life-time.  Held,  that  although  the  payment  was  postponed,  the 
legacy  vested  on  the  death  of  the  testator.  (Lowther  v,  Coudon,  2  Atk. 
J  27.)— Poofe  V.  Terry f  294. 

PLEA. 

{Plea.)  Where  a  right  of  action  is  founded  upon  a  vanety  of  circumstances 
put  together,  a  plea  which  attempts  to  show  that  the  action  cannot  be 
miuntained,  by  confessing  and  avcnding  some  of  the  circumstances^  and 
denying  the  rest,  is  bad;  as  reducing  the  plaintiff  to  the  necessity  of 
proving  in  equity,  without  a  discovery,  that  he  has  a  right  to  support  tiie 
action.—- llo^^foii  v.  Lubbock,  161. 

PRACTICE. 

1.  (Production  of  deeds  ly  defendant,)  On  an  information  to  set  aside  leases 
granted  by  a  corporation,  a  defendant  was  ordered  to  produce  certain 
deeds  by  which  tiie  leases  had  been  subsequentiy  settled,  and  which  he  by 
his  answer  admitted  to  be  in  his  possession ;  on  the  ground  that  if  the 
leases  were  set  aside,  every  portion  of  the  legal  estate  in  the  terms  must 
be  surrendered  or  assigned,  and  the  Attorney  General  had  therefore  a 
direct  interest  in  the  deeds  in  question. — Attorney  General  v.  Ellison^  236. 

2.  {New  trial  of  isnte.)  A  Court  of  Equity  directs  an  issue  to  satisfy  itself 
what  is  the  hnth  of  the  case ;  and  if  it  appears  that,  notwithstandmg  tiie 
Improper  reception  or  rejection  of  evidence,  there  is  enough  in  the  case  to 
sustain  the  finding  of  the  jury,  the  Court  will  not  direct  a  new  trial. 
(Warden  and  Minor  Canons  of  St.  Paul's  v.  Morris,  9  Yes.  155.) — Ikuoker 
V.  WUkim,  241. 

And  see  Demurrer.-— Information. 

REVERSIONARY  INTEREST. 

1.  {Inadequacy  of  price.)  A  sale  by  an  heir  apparent  of  his  reversionaiy 
interest,  was  set  akide  on  account  of  inadequacy  of  price,  and  advantage 
taken  of  his  embarrassments.  (Davis  v.  Duke  of  Marlborough,  2  Swans. 
lOS.y^EarlofPortmarev.  Taylor,  182. 

2.  {Evidence.)  The  evidence  of  an  actuary,  where  there  is  nothing  to  con- 
tradict it,  is  sufiicient  to  prove  the  value  of  reversionary  interests.— S.  C. 
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TITHES. 

1.  (Calves,)    Tbe  tithe  of  calves  is  the  tenth  ia  order  of  birth,  and  not  one^ 
in  every  ten  of  average  quality  with  the  remaining  nine.    (See  Trateman 
v.  Caningtou,  1  Cr.  &  J.  320.) — Carrington  v.  Comockj  217. 

2.  (Evidence.)  On  the  trial  of  an  issiie  directed  in  a  suit  for  tithes  by  the 
rector  against  occupiersi  in  which  the  defendants  had  pleaded  a  modus  to 
be  payable  to  the  vicar  for  the  tithes  claimed ;  held,  1st,  that  a  document, 
dated  in  1327,  purporting  to  be  made  by  the  then  bishop  of  the  diocese, 
ordaining  that  certain  additional  benefits  should  be  given  to  the  vicar, 
and  which  was  contained  in  an  old  book,  recording  the  acts  of  former 
bJahops,  produced  from  the  bishop's  registry,  was  admissiMe  fbr  the 
plaintiff  (the  registry  having  been  searched  for  the  original  without  suc- 
cess;} and  that  no  search  was  necessary,  either  in  the  Augmentation 
0£Bce,  or  the  vicar's  residence,  notwithstanding  it  was  expreraed  in  the 
document  that  one  part  should  be  kept  by  the  treasurer  of  the  bishop,  and 
that  the  other  should  remain  with  the  vicars.  (Butten  v.  MitcheU,  2  Price, 
418 ;  4  Dow,  326.)  2dly,  that  a  terrier  signed  by  the  person  who  at 
the  time  was  both  prebend  and  rector,  and  also  vioar  of  the  perish,  whos* 
handwriting  was  proved,  and  also  signed  by  the  churchwardens  and  other 
penmis^  was  admissible  for  the  ^laintifi^  sJthoiigh  it  was  produced  by  a 
person  who  claimed  the  tithes  of  a  particubr  district  in  the  parish,  from 
his  own  custody,  and  not  from  the  pnpet  depoeitoriei.  (BiUim  v. 
Mkhell,  Barker  y.  Baker,  Wightwick,  397.)  3dly,  that  the  lasae  and 
finding  of  the  jury,  but  not  the  interrogatories  and  depositions,  in  two 
fiormer  suits^  respecting  the  right  to  tithes  of  certain  lands  in  the  parish 
which  were  not  the  subject  of  the  present  suit,  were  admissible  for  the 
defendants.  4th1y,  Semble,  that  Bishop  Well's  Liber  de  Ordinationibus 
Vicariorum  may  be  received  in  evidence  to  prove  a  vicar's  endowment— 
Tucker  y.Wilkms,2il. 

TRUSTEE.    See  Vendor  an!)  Purchaser. 

VENDOR  AND  PURCHASER. 

A  testator  devised  his  real  and  persmal  estate  to  trustees  to  sell  for  the  bene- 
fit of'  his  children,  and  directed  that  their  receipts  should  be  sufficient 
discharges.  A  bi&  having  been  filed  by  the  infimt  children  to  have  the 
win  established,  and  the  trusts  of  it  performed,  the  Court  at  the  hearing 
dtsmissed  the  bill  as  against  the  heir,  and  did  not  establish  the  will,  but 
made  a  decree  respecting  the  personal  estate  only.  The  suit  afterwards 
became  abated  and  was  not  revived.  Another  suit  was  instituted  some 
time  subsequently,  for  the  purpose  of  having  new  trustees  appointed, . 
which  was  done.  The  new  trustees  sold  part  of  the  real  estates  to  the 
pli^ntifi^  who  filed  a  bill  for  specific  performance.  Held,  that  in  conse- 
quence of  the  dismissal  of  the  first  bill  as  against  the  heir,  there  was  no 
lis  pendens  as  to  the  real  estate,  and  that  the  new  trustees  could  give  good 
receipt  for  the  purchase-money. — Drayson  v.JPococA;,  283. 
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BANKRUPTCY. 


[CoDtainiDg  Moiit9gue  &  Bligh,  Parts  I.  and  II.,  and  2  Deacon  &  Chitty,  Part  I.] 


ACQUIESCENCE. 

1.  A  bankrupt  who  had  never  surrendered  was  restrained  by  order,  on  peti- 
tion, from  proceeding  in  actions  against  the  assignees  and  a  purchaser 
under  the  commission,  to  try  its  yalidity,  after  long  acquiescence  and  acts 
of  co-K>peration  in  the  proceedings  consequent  on  the  commission  done  by 
him  or  under  his  authority.  (Ex  parte  Grant,  Buck,  90;  £x  parte  Lewis, 
2  G.  &  J.  208 ;  Flower  v.  Herbert,.  2  Ves.  825.)— Eip.  Hornby,  M.  & 
B.  1. 

2.  (Svperseding.)  A  creditor  who  had  not  proved,  petitioned  to  supersede, 
or  that  the  assignees  might  be  removed ;  the  supersedeas  was  refused,  but 
the  assignees  were  removed  on  the  creditor's  comisel  undertaking  that  the 
creditor  would  prove:  Held,  that  the  creditor  could  not  appeal,  as  by 
proving  he  had  debarred  himself  from  objecting  to  the.validity  of  the  com- 
mission.— Ejp.  Green,  M.  &  B.  90. 

ALLOWANCE. 

Where  the  estate  pays  only  ten  shillings  in  the  pound,  the  bankrupt  is  hot 
of  right  entitled  to  an  allowance.  (Ex  parte  Pavey,  2  G.  &  J.  368.) — 
Exp.  Petherifridge,  M.  &  B.  161. 

ASSIGNEE. 

1.  (^Renewed  Commission.)  Upon  issuing  a  renewed  country  commission,  it 
is  the  duty  of  the  assignees,  or  tlieir  agent,  (the  solicitor,)  to  ascertain 
whether  the  commissioners  are  able  and  willing  to  act ;  otherwise  they  are 
liable' to  the  costs  of  a  new  fiat,  if  it  be  necessary  frbm  inability  or  unwil- 
lingness to  act  on  the  part  of  the  commissioners  who  are  named  in  the  re- 
newed fiat.— In  the  matter  of  Wilkinson,  D.  &  C.  112. 

2.  (Accounts.)  The  assignees  are  bound  to  furnish  a  creditor  who  has  proved 
with  a  copy  of  the  accounts,  if  he  offers  to  pay  the  expense  of  niaking  such 
copy. — Exp.  Aberdeen,  D.  &  C.  34. 

3.  (Examination  of.)  Although  an  audit  meeting  has  closed,  and  the  as- 
signees' accounts  are  then  settled,  the  commissioner  at  any  friture  meeting 
has  power  to  examine  the  assignees  as  to  monies  received  before  and  not 
included  in  such  accounts,  and  to  reinvestigate  those  accounts  generally. 
— Tn  the  matter  of  Applegath,  D.  &  C.  101. 

4.  (Official.)  An  official  assignee  cannot,  under  the  1  &  2  Will.  4,  c.  56,  s. 
22,  take  the  bankrupt's  money  out  of  the  hands  of  a  solicitor,  without  dis- 
charging his  lien :  the  enactment  not  interfering  with  the  rights  of  other 
parties.— £jp.  Bowden,  D,  &  C.  182. 
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ASSIGNMENT. 

A.,  trading  in  London  on  his  separate  account  and  at  Brazil  in  partner^p 
with  B.  and  C.  under  the  firm  of  A.  and  Co,,  becomes  insolyent,  when 
four  of  his  creditirs  are  appointed  inspectors  of  his  estate,  who,  it  was 

*  agreed,  should  receive  the  several  consignments  and  remittances  expected 
from  the  Brazil  house,  as  trustees  for  the  persons  to  whom  the  same  might 
be  ultimately  found  to  belong.  The  Brazil  house,  ignorant  of  A.*8  insol- 
vency, make  various  consignments  to  A.,  directing  him  to  sell  them  at 
certain  places  abroad,  and  the  proceeds  to  be  placed  to  the  account  of  the 
Brazil  house.  These  goods  are  accordingly  sold,  under  the  direction  of 
the  inspectors,  and  the  proceeds  received  by  them.  At  the  time  of  A.'8 
insolvency,  he.  was  under  Acceptances  to  the  Brazil  house  to  a  larger 
amount  than  the  value  of  the  consignments,  but  such  acceptances  were  on 
a  geheral  account,  and  not  on  account  of  any  particular  consignment  from 
the  foreign  house.  A.  afterwards  becomes  bankrupt,  and  a  cession  of  the 
effects  of  the  Brazil  house  is  also  made  to  assignees,  according  to  the  laws 
of  Brazil :  Held,  that  the  proceeds  of  the  goods  must  be  dealt  with  as  the 
goods  themselves  would  have  been  if  they  had  remained  in  specie,  and 
that  they  belonged  to  the  creditors  of  the  Brazil  house,  and  not  to  the  se- 
parate creditors  of  the  bankrupt  in  England.  (Yertue  v.  Jewell,  4  Qunp. 
31.)— Erp.  Wucherer,  D.  &  C.  27. 

BANKRUPT. 

1.  (Criminating  himself,)  Quipre,  whether  a  bankrupt  can  be  compelled  to 
criminate  himself.  (Exp.  Heath,  M.  &  B.  184.) — In  the  matter  of 
Freaksy  M.  &  B.  215. 

2.  (Commitment,)  Quare,  whether  a  bankrupt  can  be  committed  by  the 
Coifft  of  Review  for  not  answering  fully. — S.  C. 

3.  (Concealment.)  Quare,  whether  a  bankrupt,  afler  he  has  passed  his  last 
examination,  can  be  examined  as  to  concealment. — Exp,  Smith,  M.  & 
B.  203. 

4.  (Security  for  Costs.)  The  Court  will  not,  under  any  circumstances,  before 
hearing,  order  a  bankrupt  to  give  security  for  costs.  A  motion  for  it  was 
refused  with  costs,  to  be  set  off  against  those  due  from  the  bankrupt. 
Where  a  former  petition  of  a  bankrupt  was,  by  the  Vice-Chancellor,  dis- 
missed on  the  merits,  with  costs  to  be  paid  by  the  bankrupt,  who  continues 
in  contempt  for  non-payment  of  them,  he  has  no  locus  standi  in  this  Court, 
being  considered  in  contempt  of  this  Court  also.  And  a  former  decision 
on  the  same  matter  was  held  an  estoppel. — Exp,  Munk,  D.  &  C.  120. 

And  see  Practice,  11. 

CERTIFICATE. 

1.  (Costs — Petition  to  prove.)  A  petition  to  prove  a  debt  and  stay  certifi- 
cate,  should  state  the  grounds  on  which  the  commissioner  rejected  the 
proof;  the  Court  refused  leave  to  amend.  (Buck,  94 ;  Coxj  308 ;  1  Rosb^ 
27i.)'-Exp,  Pearse,  M.  &  B.  262. 
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2,  (Defect  in  signature.)  Where,  to  the  signature  of  a  creditor  to  a  certifi- 
cate,  the  date  of  the  year  wa0  omitted^  it  being  ascertainable  by  dates  as- 
tiexed  to  the  names  of  the  credit<n's  preceding  and  following  that  of  the 
creditor  in  questicm,  the  general  order,  8th  August,  Ji  807,  was  dispensed 
with,  and  the  commissioner  was  directed  to  sign  the  certificate, — Exp- 
MouUy  M.  &  B.  262. 

3.  (Allowance.)  Where  the  bankrupt*s  certificate  has  been  stayed  at  the 
instance  of  creditors,  who  afterwards  withdraw  their  opposition  to  it, 
and  appear  by  counsel  to  consent  to  its  allowance,  the  Court  will  allow  the 
certificate,  without  the  usual  explanatory  affidavit.  (See  Exp.  Gibson, 
6  Ves.  5.)— In  the  matter  of  Hall,  D.  &  C.  44. 

COMMISSION. 

A  conmiission  issues  against  a  man  by  the  name  of  "  Wicks^"  under  which 
name  he  traded,  and  contracted  debts,  although  *'  Kuox"  was  his  reid 
name.  Two  years  afterwards,  and  before  the  bankrupt  bad  passed  his  last 
examination  under  Ihe  commission,  a  fiat  is  issued  against  him  by  his 
right  name.  The  commission  was  preferred  to  the  subsequent  fiat — Exp. 
Samhowme,  D.  &  O*  22. 

.^8ke,FiAT. 

CONSIGNOR  AND  CONSIGNEE. 

Where  a  consignee  transferred  bills  of  lading  to  a  creditor,  who  signed  a  me- 
morandum acknowledging  that  he  had  received  the  bills  in  consideration* 
of  the  money  due  to  him  ,•  but  before  the  delivery  of  the  goods  the  con- 
signee stopped  them  in  transitu :  Held,  that  the  creditor  had  a  right  to 
repudiate  his  claim  on  the  bills,  and  to  issue  a  fiat  against  the  consignee 
on  his  original  debt. — Exp.  Ashton,  D.  kC  6» 

CONSOLIDATION. 

Where  the  joint  and  separate  creditors,  at  a  meeting  duly  convened  for  that 
purpose,  agree  to  consolidate  the  two  estates,  the  Court  will  refer  it  to  the 
Commissioner,  to  inquire  whether  such  consolidation  is  for  the  general 
benefit;  but  will  not,  upon  such  a  resolution  alone,  bind  the  interests  of 
the  absent  creditors  of  both  classes.  (Exp.  Strutt,  1  G.  &  J.  29.) — Exp, 
Part,  D.  &  C.  1. 

CONTINGENT  DEBT.—See  PaooF,  4,  5,  6. 

COSTS. — See  Bankrupt,  4;  Solicitor,  3,  4. 

DIVIDEND. 

Where  a  creditor  addresses  a  written  request  to  assignees  in  general  terms 
to  pay  ''  the  dividends  made  on  the  bankrupt's  estate"  to  A.  B.,  the  as- 
signees are  justified  in  paying  subsequent  dividends  to  A.  B.,  until  they 
have  notice  from  the  creditor  that  he  has  revoked  A.  B.'s  authority. — Exp. 
Bright,  D.  &  C.  8. 

ELECTION. 

Where  a  bankrupt  petitioned  to  supersede  while  an,  action  brought  by  him 

against  the  petitioning  creditor  to  try  the  validity  of  the  Commission  was 
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pending,  the  bankrupt  was  put  to  his  election  which  remedy  he  woyld 
pursue.  (£xp.  Burgess,  Jficobi  bb9\  Exp.  Price,  Buck.  2Z0.)-'Exp. 
Drd^y  D.  &  C.  92. 

And  160  FftACTicB,  5 ;  Proof,  1. 

EVIDENCE. 

1.  {Parol  to  control  written,)  A  bankrupt,  previous  to  his  bankruptcy,  gave 
a  bond  to  trustees  fbr  payment  of  £5000  and  interest,  as  a  provision  for 
his  daughter  on  her  marriage  >  The  trustees  having  proved  the  amount 
under  the  commission,  a  petition  was  presented  to  expunge  the  proof,  the 
baakitipt  alleging  that  when  the  bond  was  given  it  was  understood  between 
him  and  the  obligees  that  it  was  only  to  be  available  in  (he  event  of  the 
aueeees  of  a  oertain  speculatioa:  Hdd,  that  parol  evidence  could  not  be 
admitted  to  control  the  eflbct  of  the  bond,  there  being  no  pretence  of  fttnd. 
(Rawson  v.  Walker,  1  Star.  361.)--£j7>.  Morleyr  D.  U  C.  50. 

2.  {Supenedhig  CommmUm.)  On  a  petition  by  assignees  to  supersede  a 
commission,  the  bankrupt's  affidavit  is  admissible  to  show  that  the  com- 
mission was  fraudulently  concerted. — Exp,  Bellwood,  D.  &  C.  37. 

3.  {Bankrupt,)  The  bankrupt's  examination  cannot  be  read  as  evidence 
against  a  third  party  who  had  no  power  of  cross-examining  him.  Notice 
of  reading  is  also  necessiay.  Sembk,  tiie  bankrupt  himself  cannot  take 
the  objection. — Exp.  Amby,  D.  &  C.  212. 

4.  {Cros^-^xamination,)  If  on  cross-examining  a  witness  an  irrelevant  ques- 
tion be  put,  evidence  cannot  be  produced  to  contradict  him,  the  question 
and  aaswer  being  irrelevant  to  the  matters  before  Ihe  Court,  (iiairis  v. 
Tqppett,  2  Campb.  637.)^<9.  C. 

FIAT. 

1.  (Issuing,)  Where  a  fiat  was  not  prosecuted  in  due  time,  on  account  of 
a  mistake  in  the  name  of  the  bankrupts,  an  order  was  considered  necessary 
to  enable  the  same  party  to  sue  out  a  new  fiat.— /n  the  matter  of  Edwards, 
M.  &,  B.  263. 

2.  {Amending.)  Order  to  take  a  fiat  off  the  file  to  be  amended.  An  order  had 
been  obtained  from  the  Lord  C^ancdlm*,  but  it  was  doubted  whether  he 
has  jutisdic^cm  to  order  a  fiat  to  be  amended. — In  the  matter  of  Budd, 
M.  &  B.  264. 

3.  {Amending,)  A  fiat  may  be  amended  by  adding  a  sumraie  where  no 
preoeediogs  have  taken  place  under  it. — In  the  matter  of  DoweU,  M.  & 
B.  264. 

4.  {Opening,)  Time  to  open  a  fiat  enlarged,  where  the  witness  to  support 
it  keeps  out  of  the  way,  and  is  summoned  to  attend  on  a  future  day. — Exp, 
Fox,  M.  &  B.  264. 

&.  {Opening,)  The  time  fiur  opening  will  not  be  enlarged  on  the  application 
of  the  petiiiomng  creditor  to  give  time  to  dfect  a  compoaition,  although 
the  Court  might  interpose  on  a  petition  by  the  banknqtt  for  that  purpose. 
—Exp.  Cradock,  M.  k  B.  264. 

€,  {AnnnUUng,)    On  m  application  to  smnul  a  town  fiat,  the  alOidavit  atated 
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that  "  the  major  part  iii  number  of  the  creditors  resided  at  Birmingham, 
and  although  the  bankrupt  resided  in  London,  yet  it  would  be  of  great 
saving  to  the  estate  to  allow  this  course,  rather  than  that  the  creditors 
shoiUd  travel  to  London  in  order  to  prove  their  debts :"  Held,  that  the 
affidavit  Was  insufficient,  inasmuch  as  the  majority  mentioned  might  be 
produced  merely  by  the  smallest  difference  in  amount  or  value ;  and  that 
the  distance  was  sufficient  to  entitle  the  creditors  to  prove  by  affidavit  if 
they  thought  proper.  (Exp.  Johnson,  1  D.  &  C.  221.) — Exp.  Leonard, 
D.  &  C.  182. 

7.  (Service.)  Where  the  time  for  opening  a  fiat  expires  by  the  voluntary 
act  of  the  petitioning  creditor,  and  it  appears  it  w^s  issued  under  suspicious 
circumstances,  namely,  for  effecting  a  compromise  with  the  creditors  and 

•  not  with  a  hon&fide  intention  of  working  it,  and  a  second  fiat  is  issued  by 
another  creditor  under  Lord  Loughborough's  General  Order,  the  Court 
will  not  supersede  the  second  fiat,  merely  because  it  was  issued  by  a  cre- 
ditor who  was  a  party  to  the  intended  compromise  under  the  first,  unless 
it  is  clearly  for  the  advantage  of  the  general  creditors  that  the  first  should 
stand,  and  the  second  be  superseded.  (Exp.  Luke,  1  G.  &  J.  364.) — Exp. 
John  Anjer,  D.  &  C.  67. 

8.  (Opening.)  The  time  for  opening  a  fiat  will  not  be  enlarged  to  give  effect 
to  an  arrangement  for  a  composition.  (Exp.  Douton,  1  D.  &  C.  111.) — 
In  the  matter  of  Moody,  D.  &  C.  210. 

MORTGAGE. 

1.  (Equitable.)  Where  an  equitable  deposit  is  made,  accompanied  with  a 
memorandum,  for  a  debt  subsequently  discharged,  and  on  a  fresh  debt  con- 
tracted, it  is  verbally  agreed  that  the  deposit  shall  continue  as  a  security 
for  the  Utter  debt,  the  mortgagee  is  not  entitled  to  costs  out  of  the  produce 
of  the  sale. — Exp,  Pigeon,  D.  &  C.  118. 

2.  (Sale.)  The  Court  has  jurisdiction  to  order  a  sale  of  an  estate  legally 
mortgaged,  on  application  of  the  mortgagee,  giving  him  leave  to  bid.  (See. 
Exp.  Moore,  Petition,  2.) — Exp.  Bacon,  D.  &  C.  181. 

3.  (Conduct  of  Sale.)  Although  an  equitable  mortgagee  may  waive  his'  pri- 
vilege of  applying  for  leave  to  bid,  the  assignees  will  still  have  the  conduct 
of  the  sale. — Exp.  Smith,  D.  &  C.  60. 

4.  (Equitable.)  Quare  whether  a  third  mortgagee  has  H  right  to  the  costs 
of  a  petition  to  sell,  or  whether  he  ought  not  to  apply  to  the  Commissioner 
under  the  general  order. — Exp.  RoUnson,  D.  &  C.  110. 

And  see  Waiver. 

PARTNER. 

1.  (Bankruptci/.)  A  solvent  partner  cannot,  after  an  act  of  bankruptcy 
by  his  co-partner,  followed  by  a  commission,  bind  the  joint  property, 
the  assignees  being  tenants  in  common  of  the  property. from  the  act  of 
bankruptcy.— Ejt/?.  Ellis,  M.  &  B.  249. 

2.  (Proof.)  A.  being  a  dormant  partner  with  B.,  dissolves  psirtnership, 
and  B.  is  declared  indebted  to  A,  on  the  balance.      A;  sues  B.  aild 
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*    receives  from  him  a  cognovit  for  the  amount  of  the  balance  and  costs. 
'    B.  afterwards  becomes  a  bankrupt.     Held  that  A.  is  entitled  to  prove 

his  debt  against  the  estate,  although  some  partnership  debts  are  unpaid. 

Exp.  Grazebrook,  D.  &  C.  186. 

And  see  Proof,  1, 11. 

PETITION. 

1.  {Execuiors.)  Where  the  bankrupt  is  one  of  two  executors,  the  petition 
of  a  party  interested  under  the  will  must  be  served  on  the  other  executor 
as  well  as  oh  the  bankrupt  and  on  the  assignees. — Exp.  Cutting,  D. 
&C.3. 

2.  (For  sale.)  A  petition  for  the  sale  of  property,  in  respect  of  which  the 
creditor  holds  a  legal  security,  will  be  dismissed  with  costs.  (See  Exp. 
Bacon,  Mortgage,  2.) — Exp.  Moore,  D.  &  C.  7. 

3.  (Disnussing.)  Order  to  amend,  conditionally,  that  a  party  should  be 
served,  and  the  petition  be  heard  in  fourteen  days.  De&ult  having  been 
made  in  these  conditions,  the  petition  was  dismissed  with  costs. — Exp. 
Green,  D.  &  C.  35. 

4.  (MultifarUna.)  A  petition  by  various  creditors  to  expunge  proofs,  to 
admit  proofs,  and  to  remove  the  assignees,  is  not  multifarious,  as  the 
prayer  for  the  removal  of  the  assignees  is  a  common  object,  and  the  rest 
may  be  considered  as  surplusage.  (Exp.  Howell,  Exp.  Bousfield,  1 
Mont.  127,  128.)  But  the  removal  of  the  assignees  being  refused,  the 
petion  then  becomes  multifarious.— Ej^y.  Grazebrook,  D.  &.  C.  186. 

PLEDGE. 

A  bankrupt  while  in  partnership  with  K.,  deposits  a  lease  with  a  creditor, 
and  the  partnership  is  afterwards  dissolved,  when  certain  arrangements 
are  made  between  the  bankrupt  and  the  solvent  partner :  Held,  that  no 
subsequent  arrangement  of  this  kind  will  affect  the  rights  of  the  creditor 
under  the  original  deposit,  and  that  he  is  entitled  to  the  usual  order  for 
the  sale  of  the  property. — Exp.  Booth,  D.  &  C.  59. 

PRACTICE. 

1.  (Advertisement.)  The  publication  of  the  advertisement  of  a  bankruptcy 
will  not  be  postponed,  although  a  large  majority  of  the  creditors  con- 
sent, unless  there  be  some  defect  in  one  of  the  requisites  to  support  the 
commission.  (Exp.  Ogilby,  1  G.  &  J.  250.) — Exp.  Ruffenstein,  Exp. 
Edwards,  M.  &  B.  84—255;  Re  Hambden,  D.  &  C.  209. 

2.  (Assignment.)  On  a  new  choice  of  assignees,  it  is  not  necessary  to 
vacate  the  assignment,  the  estate  vesting  in  the  new  assignees  by  opera- 
tion of  law.— jEj/>.  Forster,  Exp.  Falar,  ]rf.  &  B.  87—262,  (notes.) 

3.  (Costs.)  Costs  will  not  be  given  against  a  bankrupt  upon  a  petition  to 
annul  a  fiat.— £rp.  Heath,  M.  &  B.  116. 

4.  (Petition  by  stranger.)  The  court  will  not  interpose  on  the  petition  of  a 
stranger  for  the  delivery  up  of  property  alleged  to  be  improperly  detained 
by  the  assignees,  except  in  clear  cases,  and  of  immediate  injury,  (Re 
Boldero,  1  Rose,  232.)    Exp.  Heath,  M.  &  B.  169. 
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5.  (Election,)  If  a  pfttttioa  is  ordered  to  stand  over,  without  prejudice  to 
the  petitioner's  proceeding  at  law,  and  the  petitioner  commence  an  ac^n, 
the  court  will  not  compel  him  to  elect^^Esp,  Heathy  M,  &  6. 183* 

6.  (Costs,)  Where  on  a  petition  a  proof  was  etpunged  on  groaods  not 
taken  before  the  commissioner,  the  respondent's  costs  were  difiected  to  he 
paid  out  of  the  estate  as  well  as  those  of  the  assignees. — Ea^p,  Ellis,  M. 
&  B. 249. 

7.  (Signature  if  certificate,)  The  signature  to  a  certificate  made  on  a  foreign 
power  of  attorney,  of  the  due  execution  of  which,  in  the  < presence  of  the 
attesting  witness,  there  was  no  affidavit,  but  to  which  was  affixed  the 
official  signature  and  seal  of  the  consul  in  whose  presence  it  was  exe- 
cuted, was  allowed  to  pass  upon  an  affidavit  by  a  merchant  in  London 
verifying  the  handwriting  of  the  consul  and  attesting  witness.— JErp. 
Wakinson,  M.  &  B.  257. 

8.  (Assignee,)  An  assignee  removed  for  the  benefit  of  the  estate  is  entitled 
to  his  costs  out  of  the  fund  in  hand,  before  it  is  transferred  to  the  new 
assignee. — Exp,  James,  M.  &  B.  262,  (notes.) 

9.  (Petition  to  prove,)  A  petition  for  leave  to  prove  must  state  the  grounds 
on  which  the  proof  was  rejected  by  the  commissioner. — Exp,  Worth, 
D.  &  C.  4. 

10.  (Costs,)  Where  notice  is  given  to  tihe  respondent  of  a  motion  for  leave 
to  amend  the  petition,  and  such  permissiim  is  gcanted  after  the  rei^oodent 
aiders  to  oppose  it,  the  respondent  will  not  be  entitled  to  the  costs  of  the 
day. — Exp.  Green,  D,  &  C.  42. 

11.  (Surrender  of  bankrupt,)  Where  a  bankrupt  omits  to  surrender  within 
the  given  time,  the  court  wiU  under  some  circumstances  appoint  a  fresh 
meeting  to  take  his  surrender.^ — (£xp.  Shiles,  Rose,  331;  £^*  Berry- 
man,  I  G.  &  G.  223.)— Biy.  Jejre^fs,  D.  &  C.  86. 

12*  (Costs,)  Petition  to  supersede,  on  the  ground  of  tjiere  htang  no  peti- 
tioning creditor's  debt.  The  deposition  of  the  debt  referring  to  an  ac- 
count, which  purported  to  be  annexed,  but  which  was  not  to  be  found 
among  the  proceedings,  the  respondents  were  ordered  to  pay  the  costs  of 
the  day,  the  court  having  for  this  cause  adjourned  the  hearing  of  the  peti- 
tion.— Exp,  Clarke,  D.  &  C.  86. 

13.  (Staging  adjudication,)  Adjudication  stayed,  on  affidavit  that  the  party 
owed  no  debt  to  the  petitioning  creditor,  and  had  not  committed  an  fust  of 
bankruptcy,  with  liberty  to  the  petitioning  creditor  to  apply. — (E^p. 
Proston,  1  Rose,  259.)-— Ejp.  Fletcher,  D.  &  C.  90. 

14.  (Jurisdiction,)  Although  the  Court  of  Review  cannot  rescind  an  order 
of  the  Lord  Chancellor,  it  can  intimate  its  opinion  to  him,  and  he  would 
act  upon  it. — Exp,  Anjer,  D.  &  C.  67. 

• 

15.  (R^erence  for  impertinence,)  Affidavits  will  not  be  refeired  for  im- 
pertinence until  the  petition  is  heard,  it  being  impossible  to  decide  on  im- 
pertinent matter  until  going  into  the  merits  of  the  case.  (Exp.  William- 
son, 1  D.  &  C.  529')^Exp.  dmfbjf,  V*  &  C.  119. 
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16.  (  Vivd  voce  eiamnaUon.)  A  wspd  voce  examination  it  not  granted  unleis 
the  court  thinka  it  necearary  for  the  ehicidation  of  the  &cta  in  queation, 
that  1$,  after  hearing  the  petition  on  affidavit. — S,  C.  and  Jnm^fmous, 
D.  &  a  140. 

17.  (FroAuiiian  nf  A)eument$.)  Where  documenta  aie  Mfeivad  to  in  an 
affidavit,  it  does  not  give  the  otiier  side  an  abaolute  right  to  (heir  pBodac- 
tioDy  but  it  is  a  matter  for  the  discretion  of  the  conrt  A  motion  Int  this 
{mrpoae,  belbre  the  hearmg  of  the  petition,  was  refoaed  with  coats.  (See 
Wiky  V.  Pistw,  7  Vaa.  4lh)^Ejtp,  Am^,  D.  ft  C  192. 

16.  (Voting,)  Where  an  order  of  the  court  is  necessary  to  enable  a  party 
(as  a  trustee)  to  prove,  he  cannot  vote  or  sign  the  certificate.  (Exp. 
Shaw,  1  O.  <Sc  J.  127,  163.)^E^.  Wyiiii,D.  &  C.  211. 

And  see  SuPERSEnBAS. 

PRISONER. 

{Discharge  of.)  On  an  application  by  a  prisoner  to  be  discharged  from  an 
illegal  arrest,  the  court  cannot  impose  terms  or  order  the  costs  to  be  paid 
out  of  the  estate.    (Exp.  Wood,  18  Yes.  1.)— Eip.  HUsby,  M.  &  B.  79. 

PROOF. 

1.  (Election,)  G.  was  engaged  as  partner  in  four  different  coneenis.  A 
commission  issued  against  J.  and  Co.,  one  of  them;  and  another  copunia- 
sion  issued  against  B.  and  G.,  another  of  them.  W.  held  a  bill  of  ex- 
change, drawn  by  B-  and  G.  and  Co.,  and  accepted  by  J.  and  Co.  W.' 
proved  under  the  commission  against  the  acceptors,  J.  and  Co.,  under 
which  a  dividend  had  been  declared  before  the  25th  of  March,  1830,  on 
which  day  W.  proved  the  whole  amount  against  the  joint  estates  of  B. 
and  G.,  and  the  difference  between  the  whole  amount  «id  the  amount  of 
the  dividends  declared  under  the  commission  against  J.  and  Co.  against 
the  separate  estate  of  G.:  Held,  that  W.  was  not  entitled  to  double  proof. 
(Exp.  Husband,  1  G.  &  J.  108;  Exp.  Bonbonus,  8  Ves.  540;  Exp. 
Walker,  Rose,  441. )^Exp.  Moult,  M.  &  B.  28. 

2.  (Consent  of  assignees.)  When  the  assignees  consent  to  the  proof  by  the 
agent  of  a  pubHc  company  abroad,  the  bankrupt  cannot  vary  the  proof,  by 
suggesting  that  it  might  injure  him. — Exp.  Cotesworth,  M.  &  B.  92. 

3.  (Annuity.)  If  an  annuity  is  granted  in  consideration  of  the  relinquish- 
ment of  a  business,  the  creditor  is  entitied  to  prove  for  the  value  at  the 
time  of  the  bankruptcy,  without  reference  to  the  consideration  given  or 
the  lapse  of  time  since  the  granting  of  it. — Exp,  Saxe,  M.  &  B.  134. 

4.  (Contingent  debt.)  A.  granted  an  annuity  to  B-,  and  C.  aa  fsaxeiy,  co- 
venanted that  if  A.  should  make  de&tilt  in  payment,  C.  would  immedi- 
ately after  snch  de&ult  pay.,  what  was  due.  €.  afterwards,  and  before 
default,  became  a  bankrupt:  Held,  that  tiiis  was  not  a  debt  contracted, 
but  merely  a  collateral  liability  incapable  of  valuation  at  the  tim^  of  Hie 
bankruptcy,  and  therefore  not  proveable  under  the  56th  section  of  the  act 
6  G.  4,  c.  16.  (Exp.  Fairlie,  Mont.  17;  Hoffinan  v.  Fourdrinier,  5  M. 
&  g.  21.)— JEjp.  Thompson,  M.  &  W.  219. 
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5.  (Contingent  debt,)  A.  gave  to  B.  an  undertaking  that  in  consideration 
of  B.  allowing  C.  to  draw  on  him  to  the  extent  of  12,000/.  A.  would  gua- 
rantee that  amount.  B.  accordingly  accepted  bills  drawn  by  C.  A. 
became  a  bankrupt  before  these  bills  became  due.  After  the  commission 
B.poid  the  amount  of  the  bills  accruing  at  the  time  of  the  commission, 

-  which,  through  the  default  of  A.  in  reimbursing  him,  had  become  dne 
under  the  guarantee:  Held,  that  the  bills  having  become  due  before  the 
proof  was  tendered,  the  contingency  upon  which  the  debt  was  to  accrue 
had  happened,  and  the  amount  paid  by  B.  was  proveable  under  the  10th 
'section  of  the  act  6  G.  4,  c.  16.  (Exp.  Tindall,  Mont  462;  Exp.  Gur- 
ney,  M.  &  M.  290.)— Exp.  ^  Myers,  M.  &  B.  229. 

6.  (Contingent  debt.)  Where  the  bankrupt  had  given  an  indemnity  bond, 
and  the  amount  of  the  damage  was  not  ascertained,  the  court  directed  a 
claim  to  be  entered. — ELrp.  Marshall,  M.  &  B.  242. 

7.  (Third  Commission.)  It  is  no  objection  to  the  proof  of  a  debt  under 
a  third  commission,  that  the  creditor  might  have  proved  it  under  the 
second  commission,  under  which  the  bankrupt  has  obtained  his  certificate, 
if  the  bankrupt  has  not  paid  I5s.  in  the  pound  under  the  second  commis- 
sion. (Hovil  V.  Browning,  7  East,  154.) — Exp.  MorUy  and  ariother,  D. 
&  C.  45. 

8.  (Merger^)  B.  and  C,  being  indebted  to  A.,  give  a  joint  and  several  bond. 
A.  takes  (as  part  of  the  same  sucurity)  a  joint  warrant  of  attorney  and  en- 
ters up  a  joint  judgment.  B.  and  C.  become  bankrupt :  Held,  that  the 
bond  is  merged  in  the  judgment,  and  that  A.  can  only  prove  against  the 
joint  estate  of  B.  and  C.  (Bassett  v.  Wood,  Litt.  Rep.  17.) — Exp.  Christy, 
D.  &  C.  155. 

9.  (Rejection.)  Where  commissioners  have  once  rejected  a  proof  and  re- 
ferred the  creditor  to  a  subsequent  meeting,  he  is  not  debarred  from  peti- 
tioning to  prove  because  he  did  not  choose  to  attend  such  subsequent 
meeting.     Exp.  Skipp,  D.  &  C.  88. 

10.  (Trustees.)  Where  trustees  of  a  marriage-settlement  lend  money  of  the 
wife's  to  her  husband  with  her  consent,  and  the  husband  continue  to  sup- 
port her  until  he  becomes  a  bankrupt,  they  cannot  prove  for  the  interest 
of  the  sum  lent.  It  might  be  otherwise  if  they  were  liable  for  the  interest, 
from  the  wife's  not  consenting  to  the  loan,  or  any  other  reason. — Ej^. 
Green,  D.&  ens. 

11.  (Between partners.)  Where  part  of  the  account  between  two  mercantile 
houses,  which  became  bankrupt,  consists  of  bills  that  may  be  proved 
against  both  estates,  there  can  be  no  proof  in  respect  of  those  bills,  as  be- 
tween the  two  houses,  unless  there  is  a  surplus  after  satisfying  the  holders 
of  the  bills.  (Exp.  Rauson,  Jac.  274;  Exp.  Walker,  4  Ves.,373.>— Ejp. 
Lqforest,  D.  &  C.  199. 

And  see  Practice,  2. 

REPUTED  OWNERSHIP. 

1.  (Policy  of  insurance.)  The  assignment  of  a  policy  of  insurance  without 
notice  to  the  office  does  not  prevent  the  operation  of  the  clause  of  reputed 
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ownership.    (Ryall  v.  Rowles,  1  Yes.  348;  Exp.  Burton,  1  G.  &  J.  20^.) 
— Exp,  Team/son,  M.  &  B.  67. 

2.  (Horses  hired,)  It  appearing  to  be  the  custom  in  London  for  persons  en- 
gaged in  the  trades  of  brewers,  coal  merchants,  ironmongers,  &c.  to  hire 
cart-horses;  assignees  were  ordered  to  deliver  up  a  horse  which  they 
claimed  as  in  the  reputed  ownership  of  the  bankrupts,  who  were  ironmon- 
gers.— Exp,  Wiggins,  M.  &  B.  168. 

SOLICITOR. 

1.  (  Delivering  up  proceedifigs,)  It  is  a  matter  of  course,  if  a  solicitor  refuses 
to  deliver  up  the  proceedings  to  the  assignees,  for  the  order  upon  him  to 
he  made  with  costs.  (Exp.  Hardy,  1  Rose,  396.) — Exp,  Green,  M.  &  ^. 
90. 

2.  (Jurisdiction  of  Court  over,)  Quare,  whether  the  Court  has  jurisdiction 
over  a  solicitor  to  compel  him  to  pay  over  money  belonging  to  the  bankrupt, 
received  by  him  as  a  solicitor  of  the  Court. — Exp,  Hicks,  M.  &  B.  256. 

3.  (Costs,)  On  an  affidavit  being  taken  off  the  file  for  scandal,  the  London 
agent  was  held  liable  for  costs  and  expenses  as  between  solicitor  and  client. 
(Exp.  Simpson,  15  Ves.  476;  Exp.  Kirby,  Mont.  68.)— Exp.  Wake,  M. 
&  B.  259. 

4.  (Costs.)  A  solicitor  attesting  a  vexatious  petition  by  an  illiterate  person, 
was  ordered  to  pay  costs  personally. — Eap,  Williamson,  M.  &  B.  266. 
(note.) 

And  see  Assignee,  4. 

SUPERSEDEAS. 

1.  (Judgments,)  On  a  supersedeas  by  consent  of  creditors,  a  purchaser  under 
the  commission  is  entitled  to  be  indemnified  against  judgments  outstand* 
ing.  before  the  bankruptcy.— Erp.  Lautour,  M.  &  B.  89. 

2.  (Consent,) '  An  order  to  supersede,  with  consent  of  creditors,  made  afker 
second  meeting. — Exp  Luck,  M.  &  B.  268. 

3.  (Consent,)    Where  all  the  creditors  consent  to  a  supersedeas  except  A. 
who  is  abroad,  and  B.  holds  a  power  of  attorney  from  A.  authorizing  him 
to  consent :  Held,  B.  was  entitled  to  consent :  and  an  attested  copy  of  the 
power  was  ordered  to  be  filed  with  the  proceedings. — Exp,  Hamilton,  D. 
&  C.  139. 

4.  (Surrendering,)  Before  a  bankrupt  can  petition  to  supersede  he  must 
surrender  to  the  fiat,  notwithstanding  the  42  days  have  not  expired.  (Exp. 
Peaker,  2  G.  &  J.  337.)— JEoy.  Drake,  D.  &  C.  91. 

5.  (Lapse  of  time.)  The  Court  refused  to  supersede  a  commission  thirty 
years  old,  on  the  ground  that  all  the  creditors  had  been  paid  except  one, 
by  whom  a  claim  had  been  placed  on  the  proceedings,  but  never  established. 
Exp,  Lupton,  D.  &  C.  136. 

6.  (Creditor,)  Although  the  adjudication  has  been  reversed,  a  creditor  has 
no  right  to  the  annulling  the  fiat  even  on  a  petition  presented  before  the 
42d  day,  if,  up  to  the  hearing  of  the  petition,  the  bankrupt  has  never  sur- 
rendered.   (^.  Foulger,  18th  Feb.  1833.)— JSay.  Clarke,  D,  &  C.  194. 
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USURY. 

1.  (CommistiorL)  The  charge  of  10s.  per  cent,  far  eommiMioii  betidefl  the 
legAl  interest,  cm  a  loan  cf  numey,  is  not  nstirioai»  if  it  is  referable  to 
trooble  snd  expense  band  fide  incurred  bj  the  lender;  although  he  majnot 
be  a  iNmker,  or  a  person  engaged  in  trade,  or  althot^h  the  monejr  lent  is 
his  own,  and  not  that  of  other  persons.  (Carstatrs  ▼*  Stem,  4  M.  A  S. 
201. y-Eitp.  Gwyn,  D.  &  C.  12. 

2.  {Bill  broker,)  A  bill  broker,  in  order  to  get  a  bill  discounted  at  4  per 
cent,  takes  upon  himself  the  responsibility  of  indorser,  and  chaiges  his 
principal  5  per  cent*  discount,  which  is  the  lowest  sum  at  which  he  could 
have  done  the  business,  except  for  his  indorsement:  Held,  that  although 
he  also  charged  10s,  per  cent,  for  his  trouble,  it  was  not  usury.  (Lee  v. 
Coss,  1  Taunt.  511.)--Ei[p.  Ge«,  D.  &  C.  242. 

WAIVER. 

The  petitioner,  an  equitable  mortgagee  of  leasehold  property,  obtained  an 
order  for  a  sale,  at  which  £950  was  bid  for  the  mortgaged  premises,  but 
they  were  bought  in  by  direction  of  the  assignees.  The  petitioner  after- 
wards applied  to  the  commissioners  for  another  sale,  but  the  order  they 
made  being  unsatisfactory  to  him  as  to  the  time  of  sale,  he  refused  to  ac- 
cept it;  and  the  assignees  afterwards  obtained  another  order,  when  the 
highest  bidding  was  only  £650 :  Held,  that  the  petitioner  having  by  his 
application  for  a  second  sale  waived  his  right  to  complain  of  the  first,  was 
not  entitled  to  the  difference  between  the  amount  of  the  biddings  at  the 
first  and  second  sale,  but  that  he  was  entitled  to  have  the  expenses  incur- 
red since  the  first  sale,  together  with  the  ground-rent  and  all  dues  since 
accrued,  paid  out  oi  the  bankrupt's  estate«-^£4^.  Baldock,  D.  &  C.  60. 

WITNESS. 

A  witness  from  Gravesend  having  attended  this  Court  pursuant  to  a  sum- 
mons, being  arrested  for  debt  in  Fanerat-Lane,  City,  wh3e  waiting  for  the 
conveyance  home,  was  discharged ;  althon^  he  had,  on  leaving  this  Court 
gone  to  Catharine  Street,  Strand;  but  without  costs  as  against  the  officer, 
he  not  having  been  shown  the  summ<ms  to  attend  this  Coari.^-^Exp,  Clark, 
D.  &  C.  99. 
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Pearson  v.  Coles,  1  AI.  &  Rob.  206  ..«.<....  Practice,  48 

Pedler  V.  Paige,  1  M.&Rob.258 <Witness,5 

Pierce  v.  Davidson,  1  D.  P.  C.  496  Lords'  Act 

Poole  V.  Pembrey,  1  D.  P.  C.  698 * < ..Practico,  46 

Poynter  v.  Buckley,  5  C.  &  P.  512 « . . « Distress,  2 

Price  ?.  Easton,  1  N.  &  M.  293 Pleading,  1 

Reading  v.  Menham,  1  M.  &  Rob.  234    ..... .^ « .  .Contract 

Rex  y,  AUwood,  1  N.  &  M.  286 .Corporation,  2 

•^ V.  Birnie,  1  M.  &  Rob.  160 ..Magistrate,  2 

-^  V.  BoultoB,  5  C.  &  P.  537 Indictment,  7 

r V.Briscoe,  1  D.  P.  C.  520     Witness,  2 

• ▼.  Byerdike,  M.  &  Rob.  179     .......... .^ Indictment,  3 

""^■^  V.  Churchwardens,  &c.  of  St.  Marttn  in  the  Fields,  3  B.  £c  Ad.  908  .  .Vestry 

— — *  V.  Cording,  IN.  &  M.  35 .Pawnbrokers'  Act 

• V.  Crick,  5  C.  &  P.  508 » Indictment,  5 

V.  East  India  Company,  1  N.  &  M»  335 East  India  Company 

—«- V.Edward,  1  M.  &  Rob.  257 Robbery 

— ^  V.  ElUoombe,  1  M.  &  Rob.  260;  5  C.  &  P.  522    . . .  .Notice  to  Produce,  2 

«-^v.  Enoch,  5C.  &P.539     Homicide 

V.  Evans,  5  C.  &  P.  553    False  Pretences 

•^--—  V.  Haughton,  5  C.  £c  P.  555 .Arson 

V.  Howard,  1  M.  &  Rob.  187 Public  Offices 

«^—  V.  Hungerford  Market  Company  I  N.  &  M.  112  .  .Haogerford  Market  Com- 
pany 
V.  Hemp,  5  C.  &  P.  468 Indictment,  4 

. ▼.  InhahiUnts  of  Clixby,  1  N.  &  M.  118 Settlement,  7 

V. ' Coningsby,  1  N.  &  M.  199   Settlement,  9 

V.  < r-s Lydlinch,  1  N.  &  M.  33 Settlement,  6 

V. ■■■  Luxborougb,  1  D.  P.  C.  628     Practice,  31 

. V. ; Mattersey,  1  N.  &  M.  41     Settlement,  8 


Common  Law.  MS 

Hex  V.  Inhabitants  of  Ormesby,  1  N.  &  M.  27    Settlement,  9 

V. Osset-cum-Ga^htirpe,  IN.  &  M.  21 Settlement,  2 

V. Padstow,  1  N.  &  M.  9     Evidence,  3 

V. —  Febryn,  1  N.  &  M.  74     Settlement,  5 

V. Rickinghall,  Stiperior,  1  N.  &  M.  47 Settlement,  4 

V. : : Threlkeld,  1  N.  &  M.  14     Settlemeirt,  1 

V.  Jones,  1  N.  &M.  78     Indictment,  1 

V.  Justices  of  Cambridgeshire,  3  B.  &  Ad.  887     Overseers,  1 

V. Essex,  3  B.  &  Ad.  941 ;   1  D.  Pr  C.  539      . .  Overseers,  3 ; 

Session,  2 

V. '• Hertfordshire,  1  N.  &  M.331     Session,  I 

V. Middlesex,  3  B.  &  Ad.  938     Public  House 

V. Norfolk,  IN.  &M.  67      Overseers,  4 

v. '■ Salot),  3  B.  &  Ad.  910 Overseers,  2 

v. Somerset,  IN.  &  M.  252 Friendly  Societies 

V. —  Staffordshire,  1  D.  P.  C.  484,  607  ..  Certiorari ;  Oveneers,  5 

V.  Kelsey,  1  D.  P.  C.  481      Costs,  4 

V.  Lewis,  1  D.  P.  C.  531 i  .Highways 

V.  Maffey,  1  D.  P.  C.  538    Practice,  33 

V.  Mayor  and  Aldermen  of  London,  1  N.  &  M.  285    Mandamus,  1 

V.  Minshull,  1  N.  &  M.  277 Beer  Act 

V.  Oakley,  1  N.  &  M.  58    .". Forcible  Detainer 

V.  Page,  1  D.  P.  C.  507      . . . : Pauper,  2 

■ V.  Pempraze,  1  N.  &  M.  312     ....". Practice,  5 

V.  Pinney,  3  B.  &  Ad.  947    Magistrate,  1 

V.  Pratley,  5  C.  &  P.  533 Larceny 

V.  Richards,  1  M.  &  Rob.  177 Indictment,  2 

V.  ShadboU,  6  C.  &  P.  604    Wounding 

V.  Sloman,  I  D.  P.  C.  618    Witness,  1 

V.  Smith,  1  M.  &  Rob.  266 Burglary 

V.  Smyth,  1  M.  &  Rob.  155    Husbaud  and  Wife,  2 

• V.  St.  Katharine's  Dock  Company,  1  N.  &  M.  121     ..  Arbitration,  2;  Joint 

Stock  Company,  2 ;  Practice,  3 

V.  Tremaine,  1  N.  &  M.  194 Poor  Rate,  2 

V.  Tubby,  5  C.  &  P.  530 Evidence,  17 

V.  Wilkins,  1  D.  P.  C.  536     Pauper,  1 

V.  Wood,  1  D.  P.  C.  509 Witness,  1 

-  V.  Woolcock,  5  C.  &  P.  516 Indictment,  6 

Richards  V.  Cohen,  1  D.  P.  C.  534 Costs,  5 

Ridley  v.  Gyde,  1  M.  &  Rob.  1 97 Witness,  4 

Roberts  v.  Macord,  I  M.  &  Rob.  230     . « Easement 

Robson  V.  Rolls,  1  M.  &  Rob:  239 Trover 

Rttbery  v.  Stevens,  1  N.  &  M.  182  .:.:.:.: Landlord  and  Tenant,  2 

Roddick  v.  Simmons,  1  M.  &  Rob.  184    . .  Certificate  for  Immediate  Execution,  2 

Saunders  v.  Astoii,  3  B.  &  Ad.  881 .Patent 

Saville  v.  Sweeny,  1  N.  &  M.  254  ....': ;SIander,  1 

Scott  V.  Henley,  1  M.  &  Rob.  227    .Sheriff,  2 

V.  Newington,  1  "M.  &  Rob,  252     Lien,  2 

Scotts  V.  Seager,  1  M.  &  Rob.  244  . .'. Cotirt  of  Requests,  3 

r3 
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Seager  ▼.  Billington,  5  C.  &  P.  456 Debtor  and  Creditor 

Senior,  £xp.  1  D.  P.  C.  547 Attorney,  8 

Sewanl  v.  Williams,  1  D.  P.  C.  528     Interpleader  Act,  4 

Sbeppard  v.  Shum,  2  Tyrw.  742 Process,  I 

Shipton  V.  Shipton,  1  D.  P.  C.  518 Warrant  of  Attorney,  2 

Short  V.  Cunningham^  1  D.  P.  C.  662 .Arrest,  5 

ShutUewortb  v.  Nicholson,  I  M.  &  Rob.  254 Counsel 

Siddall  V.  Rawcliffe.  1  M.  &  Rob.  263 Promissory  Note,  3 

Smith  V.  Crump,  1  D.  P.  C.  519 Practice,  26 

V.  Goodwin,  1  N.  &  M.  371 Distress,  I 

• V.  Macdonald,  1  D.  P.  C.  688    Process,  3 

V.  Wilson,  1  D.  P.  C.  545    Attorney,  9 

Smith's  bail,  1  D.  P.  C.  499,  514 ' Bail,  6,  9 

Snowball  v.  Goodricke,  1  N,  &  M.  234     . . . . « Evidence,  5 

SouJby  V.  Smith,  3  B.  &  Ad.  929. Joint  Stock  Company.  1 

Spiry  V.  Webster,  1  D.  P.  C.  696    Costs,  7 

Stacey  V.  Fieldsend.  I  D.  P.  C.  700 Prisoner,  4 

Storr  V.  Bowles,  I  D.  P.  C.  516 .Practice,  25 

Stothert  ▼.  Goodfellow,  1  N.  &  M.  202 Bond 

Stout  V.  Smith,  1  D.  P.  C.  506 Practice,  19 

Stovin  v.  Taylor,  1  N.  &  M.  250 Costs,  1 

Sturgess  v.  Claude,  1  D.  P.  C.  505    '. Interpleader  Act,  1 

Sutton  V.  Lord  Cardross,  1  D.  P.  C.  511     Practice,  21 

Swaio  V.  Shepperd,  1  M.  &  Rob.  223 Parties  to  Action,  2 

Thomas  v.  Marsh,  5  C.  &  P.  596 Trespass 

Thompson  v.  Blackhurst,  1  N.  &  M.  266 Judgment 

Thomson's  bail,  1  D.  P.  C.  497     .......: Bail,  4 

Thornton  v.  Place,  1  M.  &  R.  218 Work  and  Labour 

Thorpe  v.  Hook,  1  D.  P.  C.  494,  501    Practice,  17,  18 

Travis  v.  Collins,  2  Tyrw.  726 Evidence,  6 

Twist  v.  Johnson,  1  M.  &  Rob.  259 Notice  to  Produce,  1 

Vaux  V.  Vollans,  1  N.  &  M.  307 Clergy,  2 

Veal  V.  Nichols,  1  M.  &  Rob.  248. .Stamp 

Wagstaff  V.  Wilson,  I  N.  &  M.  4 Evidence,  2 

Wake  V.  Lock,  5  C.  &  P.  454 Witness,  6 

Walker  v.  Rawson,  1  M.  &  Rob.  250 Payment  into  Court 

Wardle  v.  Nicholson,  1  N.  &  M.  355 Attorney,  2 

Warner  v.  Potchett,  3  B.  &  Ad.  921    Land-tax 

Watson  v.  Av illiaroson,  1  D.  P.  C.  607 A ffidavit,  I 

WatU,  Exp.  1  D.  P.  C.  512 Attorney,  7 

Whalley  v.  Barnet,  1  D.P.C.  607     Judge,  3;  Practice,  35 

White  V.  Stratton,  1  D.  P.  C.  550    Escape 

Whitworth  v.  Smith,  1  M.  &  Rob.  193    Trover,  1 

Williams  V.  Davis,  1  D.P.C.  647 Practice,  39 

V.Smith,  1  D.P.C.  703    ..i Prisoner,  5 

" V.  Smith  and  Wife,  1  D.  P.  C.  632 Husband  and  Wife,  1 

Willis  V.  James,  1  D.  P.  C.  498 Practice,  16 

Willson  V.  Davenport,  5  C.  &  P.  531    Replevin 


Equity.  2^ 

Wilson  V.  Mokler,  1  D.  P.  C.  549 Prisoner,  3 

Wilson's  Bail,  1  D.  P.  C.  614    Bail,  11 

Wood  V.  Pringle,  1  M.  &  Rob.  277 Practice,  49 

V.  Moseley,  1  D.  P.  C.  613 Practice,  22 

Woosman  v.  Wood,  1  D.  P.  C.  681 Bail,  12 

Wray  v.  Earl  of  Egremont,  1  N.  &  M.  188 .Landlord  and  Tenant,  3 

Wright  V.  Wilson,  1  M.  and  Rob.  207 * ....Sale 


EQUITY. 

Aberdeen  v.  Newland,  Sim.  281    : . . . Incumbrances,  2 

Attorney-General  v.  Ellison,  Sim.  236 Practice,  I 

^  y,  Xhe  Mayor  and  Corporation  of. Carlisle,  275    . . .  .Information 

Carrington  v.  Comock,  Sim*  2)7 .Titbes,  1 

Drayson  v.  Pocock,  Sim.  283 Vendor  and  Purchaser 

Earl  of  Portmore  v.  Taylor,  Sim.  182   Reversionary  Interest,  1,  2 

King  V.  Hamlet,  Sim.  223    Injunction 

Lloyd  V.  Trimlestoun,  Sim.  296 Jurisdiction 

Pearson  v.  Carden,  Sim.  220 Interpleader 

Phelps  V.  Sproule,  Sim.  318,  321 Demurrer,  1,  2 

Poole  V.  Terry,  Sim.  294 Legacy 

Robertson  v.  Lubbock,  Sim.  161 ; Plea 

Rowe  V.  Anderson,  Sim.  267 Bankrupt 

Tucker  v.  Wilkins,  Sim.  241 '. Practice,  2 ;  Tithes,  2 

Williams  v.  Cradock,  Sim.  313 4 incumbrances,  1 
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BANKRUPTCY. 

Aberdeen,  ^zp.  D.  &  C.  34 Assignees,  2 

Anjer,  Exp.  D.  &  C.  67 Praclice,  14 

Anjer,  (John)  Exp.  D.  &  C.  67 Fiat,  7 

Anonymous,  D.  &  C.  140 Practice,  16 

Amsby,  Exp.  D.  &  C.  119, 140,  192,  212 Practice,  15, 16,  17,  Evidence,  3 

Ashton,  Exp.  D.  &  C.  5 Consignor  and  Consignee 

Bacon,  Exp.  D.  &  C.  181 Mortgage,  2 

Baldock,  Exp.  D.  &  C .  60 Waiver 

Bellwood,  Exp.  D.  &  C.  37 .Evidence,  2 

Booth,  Exp.  B.  &  C .  69 Pledge 

Bowden,  Exp.  D.  &  C.  182 Assignees,  4 

Bright,  Exp.  D.  &  C.  8 Dividend 

Christy,  Exp.  D.  &  C.  165 Proof,  8 

Clarke,  Exp.  D.  &  C.  90 Witness 

Clarke,  Exp.  D.  &  C.  86,  194 Practice,  12 ;  Supersedeas,  6 

Cotesworth.  Exp.  M.  &  B.  92 Proof,  2 

Cradock,  Exp.  M.  &  B.  264 Fiat,  6 

Cutting,  Exp.  T).  &  C.  3 Petition,  1 

Brake,  Exp.  D.  &  C.  91,  92 Supersedeas,  4 ;  Election 

Edwards,  Exp.  M.  &  B.  84,  266 Practice,  1 

Ellb,  Exp,  M.  &  B.  249 Partner,  1  j  Practice,  6 

Falar,  Exp.  M.  &  B.  87,  262  (notes) Practice,  2 

Fletcher,  Exp.  D.  &  C.  90 Practice,  13 

Fox,  Exp.  M.  &  B.  264 Fiat,  4 

Forster,  Exp.  M.  &  B.  87,  262  (note)  Practice,  2 

Grazebrook,  Exp.  D.  &  C.  186 Partner,  2  ;  Petition,  4 

Green,  Exp.  D.  &  C.  20,  42,  86, 113 Solicitor,  1 ;  Practice,  lOj  Petition,  3 

Exp.  M.  &  B.90 Acquiescence,  2;  Proof,  10 

Goss,  D.  &  C.  242 : Usury 

Gwyn,  Exp.  D.  &  C.  1$ , Usury,  1 

Hamilton,  Exp.  D.  &  C.  129 Supersedeas,  3 

Harris  v.  Tippet,  2  Campb.  637 r . . .  • Evidence,  4 

Heath,  Exp.  M.  &  B.  116 Practice,  3,  4,  5 

Hicks,  Exp.  M.  k  B.  256 Solicitor,  2 

Hilsby,  Exp.  M.  &  B.  79 Prisoner 

Hornby,  Exp.  M.  &  B.  1 ^ , Acquiescence,  1 

In  re  Hambden,  D.  &  C.  209 ^ Practice,  1 


Baniruptey.  247 

In  the  matter  of  Applegath,  D.  &  C.  101 Assignees,  3 

Dowell,  M.  &  B.  264 Fiat,  3 

Edwards,  M.  &  B.  263 Fiat,  1 

Freaks,  M,  &  B.  215 , Bankrupt,  1,  2 

Hall,  D.  &  C.  44 Certificate,  3 

Moody,  D.  &C.210 Fiat,  8 

Rudd,M.&B.  264 Fiat,2 

Wilkinson,  D.  &  C.  112    Assignees,  1 

James,  Exp.  M.  &  B.  262  (notes) , . .  Practice,  8 

Jeffreys,  Exp.  D.  &  C.  86 ..Fractict,  11 

Laforest,  D.  &  C.  199    Proof,  11 

Latour,  Exp.  M.  &  B.  89 Supersedeas,  1 

Leonard,  Exp.  D.  &  C.  182  .» Fiat,  6 

Luck,  Exp.  M.  &  B.  268 • Supersedeas,  2 

Lupton,  Exp.  D.  &  C.  136    Supersedeas,  5 

Marshall,  Exp.  M.  &  B.  242  Proof,  6 

Moore,  Exp.  D.  &  C.  7    Petition,  2 

Moriey,  Exp.  D.  &  C.  60 E? idence,  1 

Morley  and  another,  Exp.  D.  &  C.  166  ...» .' Proof,  7 

Moult,  Exp.  M.  &  B.  28,  262 Proof,  1;  Certificate,  2 

Munk,  Exp.  D.&C.  120 Bankrupt,  4 

My^rs,  Exp.  M.  &  B.  229 * Proof,  5 

Fart,  Exp.  D.  &  C.  1 ,.,....•• CoD9oUdatioii 

Pearse,  M.  &  B.  262    , Certificate,  1 

Pigeon,  Exp.  D.  &  C.  1 18    Mortgage,  1 

Potberbridge,  Exp.  M.  &  B.  161     , , Allowance 

Rafferstein,  Exp,  M.  &  B.  84—285  . . . .  .^ Practice,  1 

Robinson,  Exp.  D.  &  C.  110    , .  .Mortgage,  4 

Sambourne,  Exp.  D.  &  C.  22   Commission 

Saxe,  Exp.  M.  &  B.  134 Proof,  3 

Skiff,  Exp.  D.  &  C.  88 Proof,  9 

Smith,  Exp.  M.  &  B.  203 ;  D.  &  C.  60  Bankrupt,  3 ;  Mortgage,  3 

Tennyson,  Exp.  M.  &  B.  67    Reputed  Ownership,  1 

Thompson,  Exp.  M.  &  B.  219    Proof,  4 

Wake,  Exp.  M.  &  B.  295    Solicitor,  3 

Wiggins,  Exp.  M.  &  B.  168    Reputed  Ownership,  2 

Wilkinson,  Exp.  M.  &  B.  267    PractioB,  7 

Williamson,  Exp.  M.  &  B.  266(note) Solicitor,  4 

Worth,  Exp.  D.  &  C .  4 Practice,  9 

Wucheres,  Exp.  D.  &  C.  27 Assignment 

Wyatt,  Exp.  D.  &  C.  211     Practicci  18 
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ABSTRACT  OF  PUBLIC  GENERAL  STATUTES. 

(3  William  IV.) 

Cap.  1. — An  Act  to  apply  certain  Sums  to  the  service  of  the  Year  One 
Thousand  Eight  Hundred  and  Thirty-three.      ^       [29th  March,  1833.J 

CAt».  2. — An  Act  for  raising  the  Sum  of  Twelve  Millions  by  Exchequer 
Bills,  for  the  service  of  the  Year  One  Tliousand  Eight  Hundred  and 
Thirty-three.  [^9th  March,  1833.] 

Cap.  3. — An  Ajci  for  continuing  to  his  Majesty  until  the  Fifth  Day  of  April 
One  Thousand  Eight  Hundred  and  Thirty-four,  certain  Duties  on  Sugar 
imported  into  the  United  Kingdom,  and  for  one  Year  certain  Duties  on 
Personal  Estates,  Offices,  and  Pensions  in  England,  for  the  service  of 
the  Year  One  Thousand  Eight  Hundred  and  Thirty-three. 

[29th  March,  1833.] 

Cap.  4. — An  Act  for  the  more  effectual  suppression  of  Local  Disturbances 
and  dangerous  Associations  in  Ireland.  [2d  April,  1833.] 

Cap.  5. — An  Act  for  punishing  Mutiny  and  Desertion ;  and  for  the  better 
Payment  of  the  Army  and  their  Qustrters.  [20th  April,  1833.] 

Cap.  6. — An  Act  for  the  Regulation  of  his  Majesty's  Marine  Forces  while 
on  Shore.  [20th  April,  1833.] 

Cap.  7. — An  Act  to  indemnify  such  Persons  in  the  United  Kingdom  as 
have  omitted  to  quaHfy  themselves  fof  Offices  and  Employments,  and 
for  extending  the  time  limited  for  those  purposes  respectively  until  the 
Twenty-fifth  Day  of  March  one  Thousand  Eight  Hundred  and  Thirty - 
four,  to  permit  such  Persons  in  Great  Britain  as  have  omitted  to  make 
and  file  Affidavits  of  the  execution  of  Indentures  of  Clerks  to  Altornies 
and  Solicitors  to  make  and  file  the  same  on  or  before  the  First  Day  of 
Hilary  Term,  One  Thousand  Eight  Hundred  and  Thirty -four,  and  to 
allow  Persons  to  make  and  file  such  Affidavits,  although  the  Persons 
whom  they  served  shall  have  neglected  to  take  out  their  annual  certifi- 
cates. [6th  May,  1833.] 

Cap.  8. — An  Act  to  amend  an  Act  for  the  conveyance  of  certain  Premises 

'    situate  between  London  Bridge  and  the  Tower  of  London. 

[6th  May,  18330 

Cap.  9. — An  Act  for  Incorporating  the  Members  of  a  Society,  commonly 

'  called  "  The  Seaman's  Hospital  Society,''  and  their  Successors,  as  therein 
is  mentioned  and  provided ;  and  for  the  better  enabling  and  empowering 
them  to  carry  on  the  charitable  and  useful  designs  of  the  same  Society. 

[6th  May,  1833.] 

Cap.  10.— An  Act  to  reduce  the  Duly  payable  on  Cotton  Wool  imported 
into  the  United  Kingdom.  [I7th  May,  1833  ] 

Cap.  11. — An  Act  for  repealing  the  Duties  and  Drawbacks  of  Excise  on 
Tileg.  [17th  May,  1833.] 
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Cap.  12. — ^Aq  Act  to  repeal  the  Duties  on  Personal  Estates,  continued  by 
an  Act  of  the  present  Session  of  Parliament  [17th  May,  1833.] 

Cap.  13. — An  Act  to  provide  for  the  execution  of  the  Duties  performed  by 
the  Barons  of  Exchequer  in  Scotland  in  relation  to  the  Public  Revenue, 
and  to  place  the  management  of  the  Assessed  Taxes  and  Land  Tax  in 
Scotland  under  the  Commissioners  for  the  Affairs  of  Taxes. 

[irth  May,  1833.J 
Cap.  14. — A  a  Act  to  enable  Depositors  in  Savings'  Banks  and  others  to 
purchase  Government  Annuities  through  the  medium  of  Savings  Banks  I 
and  to  amend  an  Act  of  the  Ninth  Year  of  his  late  Majesty,  to  consolidate 
and  amend  the  Laws  relating  to  Savings'  Banks.         [10th  June,  1833.] 
S.  1.  Any  two  trustees  of  a  savings'  bank  may  receive  from  any  depositor, 
or  person  entitled  to  become  a  depositor,  any  sum  of  money  for  the  pur- 
chase of  immediate  or  deferred  annuities  for  life  or  years;  such  annui- 
ties to  be  contracted  for  by  any  two  of  the  said  trustees  on  behalf  of  the 
commissioners  for  the  reduction  of  the  national  debt,  and  to  be  charged 
on  the  Consolidated  Fund :  all  sums  of  money  paid  on  such  account  to 
be  kept  apart  from  the  other  funds  of  the  institution,  and  from  time  to 
'     time  paid  into  the  Bank  of  England  to  the  account  of  the  Commissioners 
for  the  reduction  of  the  National  Debt. 

S.  2.  No  such  annuity  to  be  contracted  for  on  the  life  of  any  nominee 
under  the  age  of  fifteen  years;  nor  to  exceed  the  sum  of  twenty  pounds, 
or  be  less  than  four  pounds  per  annum  granted  to  one  individual :  pro- 
vided that  the  said  trustees  or  commissioners  or  the  comptroller  general 
or  assistant  comptroller,  may  refuse  to  contract  for  any  such  annuity,  in 
case  they  shall  see  sufficient  grounds  for  so  refusing:  provided  also  that 
if  one  individual  shall  be  possessed  at  any  one  time  of  an  annuity 
granted  under  this  act  exceeding  twenty  pounds  per  annum^  such  an- 
nuity shall  immediately  be  forfeited. 

S.  3.  Trustees  may  not  take  from  a  person  applying  to  contract  for  the 
purchase  of  such  annuity  a  greater  fee  than  2t.  6d.,  nor  than  Is.  per 
annum,  to  be  applied  in  defraying  the  necessary  expenses  of  the  trustees. 
S.  4.  With  the  consent  of  the  commissioners  for  the  reduction  of  the 
national  debt,  payments  may  be  made  and  annuities  received  at  any 
other  Savings*  Bank  than  that  at  which  the  contract  was  originally  en- 
tered into. 

S.  5.  The  Commissioners  of  his  Majesty's  Treasury  shall  direct  tables 
approved  by  them  for  ascertaining  the  value  of  annuities  to  be  granted 
under  this  act. 

S.  6.  Persons  purchasing  such  annuities  for  lives  or  years  shall  be 
entitled  to  such  amount  of  annuity  as  shall  be  specified  in  the  tables, 
according  to  the  age  of  the  nominee  or  continuance  of  the  term. 

S.  7.  Fractional  parts  of  annuities  less  than  sixpence  shall  not  be  paid. 
S.  8.  Life  annuities  and  annuities  for  years  granted  under  this  act,  to 
be  carried  to  a  separate  account  in  the  books  of  the  commissioners  for  the 
reduction  of  the  national  debt.  « 
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S»  9.  Life  annuitants  may  make  further  purchases  on  the  lives  of  ori- 
ginal nominees  without  fresh  certificates. 

S.  10.  Amount  of  annuities  to  be  certified  to  the  Treasury  and  to  be 
paid  out  of  the  Consolidated  Fund. 

S.  11.  Time  of  payment. 

S.  12.  Bargains  for  annuities  not  to  be  made  for  fourteen  d^ys  after 
the  quarterly  day  of  payment. 

S.  13.  Contracts  for  annuities  to  be  sanctioned  by  commissioners  for 
the  reduction  of  the  national  debt  before  they  are  entered  into. 

S.  14.  On  production  of  proof  of  existence  and  identity  of  the  aominee^ 
a  certificate  shall  be  granted  for  payment  of  a  life  annuity. 

S.  15.  Annuities  for  terms  of  years  to  be  paid  without  proof. 

S.  16.  Annuities  granted  under  this  act  not  to  be  transferrable^  exoept 
in  cases  of  insolvency  or  bankruptcy,  aud  then  to  be  purchased  of  the 
assignees  by  the  commissioners  for  the  reduction  of  the  national  debt, 

S.  17.  Annuities  purchased  under  this  act  not  to  be  liable  to  taxes^and 
to  be  deemed  personal  estate. 

S.  18.  If  annual  payments  of  the  consideration  are  not  kept  up,  or  if 
the  purchaser  dies  before  the  annuity  commences^  all  payments  made  to 
be  returned. 

S.  19.  Registers,  receipts,  certificates,  &c.,  to  be  exempt  from  stamp 
duty. 

S.  20.  Appointment  of  clerks  and  officers. 

S.  21  to  25.  Relate  to  the  management  by  the  commissioners. 

S.  26.  Trustees  of  Savings'  Banks  may  make  rules  for  carrying  the 
provisions  of  this  act  into  efiect,  such  rules  to  be  subject  to  the  provisions 
of  the  statute  9  Geo.  4,  c.  92. 

S.  27.  In  places  where  no  Savings'  Banks  are  legally  established,  other 
trustees,  of  whom  the  minister  of  the  parish,  or  a  resident  magistrate 
must  be  one,  may  establish  a  society  for  the  purpose  of  granting  annui- 
ties; such  society  to  be  subject  to  the  provisions  of  the  9  Geo.  4,  c.  92. 

S.  28.  Executors  or  assignees  of  officers  of  Savings'  Banks,  to  pay 
money  due  to  Savings*  Banks  before  any  other  debts. 

S.  29.  So  much  of  the  9  Geo.  4,  c.  92,  as  relates  to  withdrawing  depo- 
sits and  redepositing,  riepealed :  no  greater  sum  than  £30  to  be  deposited 
by  any  one  person  in  one  year. 

S.  30.  If  annual  returns  required  by  9  Geo.  4,  c.  94,  s.  46,  are  not  made, 
the  name  of  the  Savings'  Bank  is  to  be  published  iu  the  london  Gazette 
and  county  newspapers. 

S,  31.  The  commissioners  for  the  reduction  of  the  national  debt  may 
require  a  statement  of  expenses  from  the  trustees  or  managers  of  Savings 
Banks. 

S.  32.  \Vhen  it  appears  in  the  annual  statement  that  any  money  be- 
longing to  a  Savings'  Bank  is  in  the  hands  of  the  treasurer,  his  certificate 
must  accompany  such  annual  statement. 

S.  33.  Rules  of  Savings'  Bauks  already  enrolled  n^d  not  be^  re- 
enrolled. 
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S.  34.  The  provisions  of  the  9  Geo.  4,  c.  92,  and  of  this  act,  extended 
to  Guernsey,  Jersey,  and  the  Isle  of  Man. 

S.  35.  This  act  to  extend  to  Great  Britain,  Ireland,  and  Berwick-upon- 
Tweed,  Guernsey,  Jersey,  and  the  Isle  of  Man. 

Cap.  15.— An  Act  to  amend  the  Laws  relating  to  Dramatic  and  Literary 
Property.  [10th  June,  1833.] 

Cap.  16.— An  Act  to  repeal  the  Duties,  Allowances,  and  Drawbacks  of 
£xcise  on  Soap,  and  to  grant  other  Duties,  Allowances,  and  Draw- 
backs, in  lieu  thereof.  [10th  June,  1833.] 

Cap.  17.  An  Act  for  repealing  part  of  an  Act  of  the  Twenty-sixth  year  of 
King  George  the  Third,  for  better  securing  the  Duties  on  Starch,  and  for 
preventing  Frauds  on  the  said  Duties,  and  for  making  other  provisions  in 
lieu  thereof.  [10th  June,  1833.] 

Cap.  18» — An  Act  to  apply  the  Sum  of  Six  Millions  out  of  the  Consolidated 
Fund  to  the  Service  of  the  Year  One  Thousand  Eight  Hundred  and 
Thirty-Three.  [  \  8tli  June,  1 833.] 

Cap.  19. — An  Act  for  the  more  effectual  Administration  of  Justice  in  the 
office  of  a  Justice  of  the  Pepce  in  the  several  Police  Offices  established 
in  the  Metropolis,  and  for  the  more  effectual  prevention  of  Depredations 
on  the  River  Thames  and  its  vicinity,  for  Three  Years. 

[18th  June,  1833.] 

Cap.  20. — ^An  Act  to  indemnify  Witnesses  who  may  give  evidence  before 
either  House  of  Parliament  touching  the  charge  of  Bribery  in  the  Election 
of  Burgesses  to  serve  in  Parliament  for  the  Borough  of  Stafford. 

[I8th  June,  1833.] 
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The  two  promiDent  events  of  the  last  three  months  are  the  rejection  of  the 'Local 
Court  and  General  Register  Bills,  but  neither  affords  much  room  for  additional  re- 
mark. Both,  most  assuredly,  will  be  renewed,  the  Local  Court  Bill  probably  much 
modified,  and  the  General  Register  Bill  pretty  nearly  as  it  stands.  As  to  the  future 
fate  of  the  former  we  can  say  nothing,  but  there  seems  little  doubt  that  the  latter  will 
pass  eventually.  Indeed,  this  much  is  to  be  collected  from  the  remarks  of  the  leading 
membera  of  the  majority,  who  merely  contended  for  delay ;  and  we  are  by  no  means 
sure  that  we  should  not  have  voted  along  with  them  upon  the  same  principle.  It  is 
our  firm  conviction  that  both  the  public  and  the  profession  will  be  greatly  benefited 
by  the  bill,  but  we  do  not  see  the  necessity  of  forcing  it  upon  them ;  and  in  the  present 
session,  moreover,  thete  was  not  the  slightest  chance  of  its  being  properly  discussed. 
Mr.  Lynch  made  a  good  speech ;  the  debate,  with  this  exception,  was  meagre  and 
languid  in  the  extreme.  Nothing  can  show  more  strongly  how  much  this  measure  is 
.  likely  to  gain  by  discussion  than  the  fact,  that  almost  all  the  members  of  the  Select 
Committee  who  were  averse  to  it  at  first,  came  round  to  an  opposite  opinion  in  the 
course  of  the  inquiry. 

The  other  bills  founded  on  the  Real  Property  Reports  are  still  pending.  No 
new  Report  from  the  Real  Property  Commissioners  is  expected  for  some  time 
to  come.  The  proposition  contained  in  their,  last  Report,  to  transfer  the  testament* 
ary  jurisdiction  to  the  equity  courts,  has  frightened  the  civilians  exceedingly,  and  at 
their  suggestion,  it  is  supposed,  Sir  James  Graham  has  moved  for  and  obtained  a 
select  committee  to  inquire  into  the  Admiralty  and  Ecclesiastical  Courts.  Sir  C. 
N.  Tindal,  Sir  H.  Jenner,  Sir  J.  Nicholl,  Dr.  Lushington,  with  Messrs.  Tinney, 
Duckworth  and  Tyrrel,  have  been  examined  by  this  committee.  The  principal 
argument  urged  by  the  learned  civilians  we  understand  to  be,  the  expediency  of 
keeping  up  their  body,  even  in  time  of  peace,  for  the  sake  of  their  services  in  time 
of  war,  when  there  may  be  a  good  deal  to  do  in  the  Admiralty  ;  for  which  purpose 
they  think  it  advisable  that  the  whole  jurisdiction  over  testamentary  assets  should  be 
secured  to  them.  We  do  not  see  any  very  immediate  connection  between  the  law 
testamentary  and  the  law  maritime,  except  that  both  are  based  upon  the  civil  law  ; 
and  we  cannot  help  thinking,  that,  if  the  Admiralty  Courts,  in  time  of  war,  were 
thrown  open,  there  would  be  no  greater  lack  of  advocates  than  is  experienced  at 
present  in  the  Cockpit.  We  are  not  aware  how  they  get  over  the  objection^  that 
they  have  no  machinery  adapted  for  the  jurisdiction  they  require* 

Lord  Brougham  has  brought  in  three  bills  of  some  importance,  besides  the  Local 
Court  Bill.  The  object  of  the  first  is  to  transfer  the  jurisdiction  of  the  minor  eccle- 
siastical jurisdictions  to  the  diocesan  courts,  and  his  Lordship  availed  himself  of  the 
occasion  to  pour  forth  a  lamentation  over  his  lost  Local  Court  Bill.  His  Lordship, 
strange  to  say,  took  no  notice  whatever  of  the  proposition  made  by  the  Real  Pro* 
perty  Commissioners  for  transferring  the  jurisdiction  of  both  minor  and  diocesan 
courts  to  the  courts  of  equity  -,  this  plan,  however,  does  not  presuppose  the  creation 
of  local  courts* 
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•  His  second  bill  gives  a  concurrent  jurisdiction  in  cases  of  insolvency  to  the  Court 
of  Review  in  bankruptcy,  the  judges  of  which,  as  his  Lordship  truly  observed,  have 
some  .time  upon  their  hands.  He  forgot  to  add,  that  his  Court  of  Review  is  the  only 
part  of  the  new  system  which  may  be  fairly  said  to  have  originated  with  himself. 

His  third  bill  embodies  a  proposition,  already  noticed,  for  the  separation  of  the  po> 
litical.and  judicial  duties  of  the  Chancellorship ;  it  also  creates  anew  equi,ty  judge, 
and  a  new  court  of  appeal  in  equity,  to  consist  of  the  Loid  Chancellor,  the  Mas- 
ter of  the  Rolls,  the  Vice  Chancellor,  and  a  Baron  of  the  Exchequer.  Admitting 
that  some  measure  of  the  sort  may  be  called  for  eventually,  it  strikes  us  that  this 
is  no(  the  proper  time  nor  exactly  the  proper  mode,  of  effectuatiog  them.  For  rea- 
sons stated  in  a  former  Number,  we  cannot  consent  to  ease  the  Chancellor  of  his 
judicial  duties  until  he  has  fairly  completed  the  reform  of  his  court ;  and  the  rear 
sons  urged  in  1830  (by  Henry  Brougham,  Esq.,  M.P.,  in  particular,)  against  Lord 
Lyndhurst's  proposal  for  the  appointment  of  an  additional  judge  before  removing  the 
admitted  abuses  of  the  ^Equity  Courts,  appear  to  us  to  be  just  as  applicable  to  Lord 
Brougham's.  Again,  to  make  the  Exchequer  a  thoroughly  effective  Court  of  Com" 
mon  Law,  or  even  to  retain  it  permanently  in  that  position  to  which  the  splendid 
judicial  qualities  of  the  present  Chief  Baron  have  elevated  it,  the  equitable  part  of 
its  jurisdiction  must  cease ;^  in  which  case  a  baron  would  be  a  very  unfit  member 
of  an  Equity  Court  of  Appeal.  Lastly,  we  are  told  that  **  the  change  would  leave 
the  Chancellor  very  nearly  the  same  labour  as  was  required  by  the  office  at  present, 
although  he  would  be  relieved  in  some  respects  from  particular  duty."'  If  this  be 
so,  itas  to  be  feared  that  his  attendance  on  the  New  Court  of  Appeal  would  be 
rather  irregular,  though,  considering  the  probable  qualifications  of  a  political  Chan- 
cellor, we  do  not  know  that  his. absence  would  be  felt.  It  will  be  time  enough  to 
talk  about  the  salary  when  the  bill  shall  be  adopted  by  the  legislature.  Ever  since 
the  increase  of  his  retiring  pension,  one  is  tempted  to  look  with  suspicion  at  all  that 
falls  from  the  Chancellor  on  this  subject;  and  yet,  to  say  truth,  it  is  the  only 
instance  on  record  of  his  having  ever  seemed  to  sufifer  a  pecuniary  motive  to  in- 
fluence him. 

The  Chancery  Regulation  Bill  is  still  pending.  It  has  been  submitted,  to  a 
Select  Committee,  before  whom  the  Master  of  the  Rolls  underwent  a  long  exami- 
nation as  to  its  provisions.  The  examination  was  private,  but  it  is  rumoured  that 
his  evidence  was  decidedly  adverse  to  the  bill  as  it  originally  stood,  and  some 
curious  scenes  are  said  to  have  taken  place  in  the  Committee-room.  The  Chancellor 
complains  that  the  bill  has  suffered  considerably,  and  as  the  clerks  in  court  will  be 
little  (if  at  all)  affected,  and  the  present  most  objectionable  mode  of  taxing  costs 
will  remain,  the  complaint  is  not  a  groundless  one. 

An  important  body  of  evidence  relating  to  the  administration  of  justice  in  India, 
has  been  published  by  order  of  Parliament,  but  no  important  changes  in  ibis  de- 
partment of  Indian  affairs  is  contemplated,  though  very  svveepiog  oi^es  are  recom- 
mended by  most  of  the  examinants. 

Mr.  D.  W.  Harvey  has  made  a  fresh  attempt  (or  rather  make-believe  of  an  at- 
tempt) to  get  admitted  to  the  Bar.  The  Benchers  of  the  Inner  Temple,  at  his  re- 
quest, appointed  the  7th  June  last  for  a  rehearing  of  his  case,  and  agreed  to  the 
admission  of  two  short-hand  writers,  one  on  behalf,  of  Mr.  Harvey  and  .one  on 


*  In  his  great  Law  Reform  Speech  of  1828,  Lord  (then  Mr.)  Brougham  strongly 
pressed  the  expediency  of  this  alteration. 
^  The  Lord  Chancellor's  Speech  on  introducing  the  Bill. 
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behalf  of  the  Inn;  but  they  refused  to  make  the  hearing  a  public  one.  Thereupon 
Mr.  Harvey  declined  going  on  with  his  claim,  and  has  since  addressed  a  letter  to  the 
newspapers,  offering  to  submit  the  matter  to  the  first  seven  members  of  parliament,  or 
the  first  seven  members  of  certain  public  bodies  specified  by  him,  whose  names  shall 
be  taken  from  the  glasses.  This  is  about  as  reasonable  as  if  a  thief  convicted  at  the 
Old  Bailey  virer6  to  propose  referring  the  matter  to  arbitration.  If  the  electors  of 
Colchester  can  still  persuade  themselves,  that  two  distinct  juries,  two  distinct  sets  of 
iparties  and  witnesses,  the  whole  of  the  Benchers  of  the  Inner  Temple,  and  the 
twelve  Judges  of  England,  are  all  in  a  cmspiracy  to  prevent  their  worthy  representa- 
tive from  ruining  the  rest  of  tiie  Bar  by  attracting  all  the  business  to  himself,  they 
must  he  the  most  credulous  body  of  constituents  in  these  realms.*  The  mode  of  calling 
to  the  Bar  will  form  the  siibject  of  th«  next  Common  Law  Report.  The  subjects  of 
costs  and  evidence  are  also  under  consideration. 

A  commission  has  been  named  to  investigate  and  report  on  the  present  state  of  the 
criminal  law.  We  understand  that  Messrs.  Starkiej  Ker,  Whiteman,  Amos  and 
Austin  (the  professors)  are  the  commissioners. 

Law  Lectureships  are  on  the  increase.  Two  are  about  to  be  established  by  the 
Benchers  of  ihe  Inner  Temple,  and  the  Incorporated  Law  Society  is  also,  about  to 
Institute  one. 

A  great  many  important  Bills  are  pending,  but  of  these  our  readers  have  had  due 
notice  from  the  newspapers.  The  principles  of  almost  all  of  them  have  been  dis- 
cussed in  former  Numbers  of  this  wotk.^ 

Mr.  J.  J.  Park,  Professor  of  English  Law  and  J  urispnidence  at  King's  College 
has  died  within  the  last  three  months.    He  was  the  son  of  Mr.  Thomas  Park,  a 
Hlerary  man  of  merit  still  living,  and  was  educated,  we  believe,  at  a  private  school. 
He  was  hot  A  member  of  either  of  our  universities,  but  appears  to  have  devoted  the 
time  usually  spent  at  them  to  antiquarian  and  general  literature.    At  a  very  early 
age  he  published  the  History  of  Hampstead,  a  highly  creditable  production  in  its 
way,  though  the  only  parts  likely  to  interest  the  general  reader  are  those  containing 
accounts  of  the  celebrated  men  who  have  made  Hampstead  their  place  of  residence. 
His  second  publication  was  a  pamphlet  on  the  Commutation  of  Tithes,  which 
^bsequently  led  to  his  being  employed  to  draw  up  a  bill  for  the  purpose. 
We  are  not  aware  at  what  precise  period  he  first  seriously  applied  himself  to  law, 
but  he  could  not  have  been  much  past  21  when  he  became  a  pupil  of  Mr. 
Preston,  by  whom  he  was  very  highly  esteemed.    In  the  preface  to  the  second 
volume  of  Mr.  Preston's  work  on  Conveyancing,  will  be  found  an  acknowledgment 
of  assistance  received  in  the  formation  of  the  index  from  Mr.  Park.    In  1819  ap- 
peared his  well-known  work  on  tho  Law  of  Dower,  which  has  ever  since  been  hdd 
the  standard  book  on  that  head  of  law  $  which,  by  the  way,  he  was  always  a  strong 
advocate  for  remodelling.    In  1828  he  published  hb  Cfmtre^Prqijet  to  the  Hum- 
phreysian  Code,  and  in  1830  the  first  of  a  Series  of  Juridical  Letters,  under 
the  signature  of  Eunomus,  which  never  extended  beyond  three.    The  merits  of 
these  publications  have  been  already  discussed  in  this  Magazine ;  their  sale  was  very 
limited,  but  they  gained  the  writer  a  defined  and  highly  respectable  position 
amongst  the  best  writers  on  the  science  of  law,  and  led  to  his  appointnient  (in  1831) 
to  the  Professorship  already  mentioned.    Though  be  laboured  unremittingly  to 
discharge  the  duties  of  it,  and  perhaps  sacrificed  his  life  to  his  conscientiousness, 
his  success  was  never  equal  to  his  expectations ;  but  possibly  he  expected  more 

*  As  to  Mr.  Harvey's  case,  see  8  L.M.  141. 
^  As  to  Arrest,  see  L.  M.  70. 
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than  the  present  condition  of  jurisprudence  in  this  country  could  justify.  The  last 
time  we  entered  his  class  room,  the  attendance  was  certainly  good,  and  we  have 
always  heard  him  well  spoken  of  as  a  lecturer.  Subsequently  to  his  becoming 
Professor,  he  published  two  or  three  of  his  lectures  in  the  pamphlet  shape,  and  also 
put  forth  a  work  entitled  "  Dogmas  of  the  Constitution,"  a  book  possessing  little 
merit  of  any  kind.  It  is  a  mistake,  however,  to  suppose  that  he  published  it  with 
the  view  of  ingratiating  himself  with  the  patrons  of  King's  College ;  the  opinions 
had  long  been  honestly  his  own,  and  he  was  incapable  of  making  himself  the  tool 
of  any  party.  The  character  of  his  mind  and  acquirements  must  be  already  well 
known  to  our  readers  from  the  frequent  mention  we  have  made  of  him.  These 
were  exactly  such  as  might  have  been  anticipated  in  a  self-taught  roan  of  vigorous 
intellect,  confined  (by  deafness)  to  the  narrow  circle  of  domestic  society.  He 
possessed  great  powers  of  original  thought,  and  had  stored  up  a  large  mass  of  varied 
knowledge ;  he  therefore  seldom  applied  himself  to  a  subject  vrithout  turning  up 
something  vsiluable  and  new,  but  his  mode  of  presenting  his  discoveries,  if  some- 
times striking  from  quaintness,  was  too  often  remarkable  for  pedantry.  In  one  of 
his  lectures  at  King's  College,  for  example,  he  first  goes  out  of  his  way  to  introduce 
an  obscure  term  in  Aristotle  as  an  illustration,  and  then  adds  a  long  and  learned  ex- 
planatory note.  Despite  of  this  weakness,  however,  and  the  occasional  ruggedness 
and  inaccuracy  of  his  style,  his  writings  have  largely  contributed  to  diffuse  a  know- 
ledge of  jurisprudence  in  this  country,  and  in  the  present  state  of  the  science  bis 
death  may  well  be  looked  upon  as  a  national  loss.  We  must  not  forget  to  mention 
that  about  a  year  before  his  deatli  he  became  a  Doctor  of  Laws  at  Gottingen.  This 
has  been  mentioned  as  a  proof  of  his  reputation  abroad  -,  the  fact  is,  the  degree  is 
never  refused  to  any  foreign  profes&rs  or  writers  of  name  who  may  apply  for  it  and 
be  willing  to  pay  the  fees,  and  in  Mr.  Park's  case,  as  we  happen  to  know,  both 
these  preliminaries  were  regidarly  gone  through. 


Notieu  to  ComtpmdeniiJ] — We  thank  A.  B.  Z.  for  his  communication ;  he  has 
himself  stated  one  great  objection  to  the  plan. 

We  gave  notice  long  ago  that  we  could  not  answer  cases ;  we  should  not  shun  the 
trouble,  but  it  might  be  deemed  a  breach  of  professional  etiquette. 
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ART.  I.— OLD  BAILEY  EXPERIENCE. 


Old  Bailey  Experience. — Criminal  Jurisprudence  and  the 
actual  working  of  our  Penal  Code  of  Laws. — Also  an 
Essay  on  Prison  Discipline  ;  to  which  is  added  a  History 
of  the  Crimes  committed  by  Offenders  in  the  present  day. 
By  the  Author  of  '^  The  Schoolmaster^ s  Experience  in 
Newgate*^    London^  1833.  Bvo. 

The  author  of  this  work  is  an  attorney,  who  appears  to  be 
much  employed  in  defending  prisoners  at  the  Old  Bailey. 
Some  parts  of  it  have  already  appeared  in  detached  papers  in 
Eraser's  Magazine^  under  the  title  of  "The  Schoolmaster's 
Experience  in  Newgate ; "  and  the  author  states  that  the  atten* 
tion  which  these  articles  attracted  and  the  appearance  of  Arch- 
bishop Whately's  Thoughts  on  Secondary  Punishments, 
"  which  he  considers  opposed  to  all  experience  on  the  practical 
results  of  the  effects  q/'punishment,"  induced  him  to  reconsider 
the  entire  subject,  and  to  lay  this  volume  before  the  public. 
The  pretensions  of  this  writer  are  by  no  means  moderate :  he 
appears  to  think  that  hitherto  the  world  has  been  in  a  state  of 
entire  darkness  on  the  subject  of  penal  jurisprudence  in  general, 
and  the  causes  of  crime  in  LondiHi  in  paiiicular ;  and  that  he 
has  arisen,  a  light  to  lighten  the  gloom,  and  to  settle  all  dis- 
putes, and  to  overthrow  ail  theories  by  his  experience  and 
practical  knowledge.    He  is  pleased  to  remark,  in  his  Preface, 
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that  ^^  this  country^  which  abounds  with  men  skilled  in  scientific 
acquirements,  is  yet  deficient  of  any  just  and  true  knowledge 
of  the  science  of  legislation."  He  further  adds,  that  "  the  ob- 
tuseness  of  legislators  in  comprehending  the  proper  method  of 
treating  their  fellow-men  is  proverbial  in  the  mouths  of  all 
persons  who  have  mixed  in  that  society  wUch  is  calculated  to 
impart  to  them  a  real  knowledge  of  their  own  species."  Ne- 
vertheless, he  appears  to  think  that  this  gross  ignorance  and 
incapacity  of  all  persons  in  this  country,  who  are  concerned  in 
the  theory  and  practice  of  legislation,  arises  not  firom  any  diffi- 
culty in  the  subject,  but  from  mental  weakness  or  want  of 
inquiry ;  for  in  another  place  he  rejoiarks  that  "  it  is  to  be 
lamented  that  we  have  not  one  general  law  that  should  embrace 
every  object,  and  remedy  every  defect  in  the  present  statutes 
on  the  subject  of  the  criminal  jurisprudence,"  (p.  409,)  a  work 
which  the  author,  judging  from  his  own  powers,  seems  to  think 
of  easy  exacution. 

After  pladng  himself  on  this  hi^  eminen^j  ia  ti^  v#ry 
e^iM^tuary  of  poUlieAl  wisdom, 

Despicere  unde  queat  alios,  passimque  videre 
Errare,  atque  viam  palantes  qiierere  vitee, 

the  writer  might  naturally  be  expected  to  bring  some  import- 
s' eontributipn  to  the  i^be^ry  of  crimUia)  jbegisl^iio^*  We 
never  however  saw  an  instance  ip  wj^ie^  ihe  pro^easioa  ^o 
greatly  exceeded  the  pe^formaiice.  The  Author  has  pjbsQxy.ed 
ipany  curious  jand  interesting  facts,  and  appears  to  be  well  ac- 
quainted with  thie  T¥orking  of  our  penal  ,W  io  the  ni£tr9jpoUs. 
But  he  should  h^ve  cpntented  himsejlf  with  v^Qor^fig  wl^t  hfi 
had  seen  and  he^d,  and  shouJ^  hs^^  left  the  in&jr^eqypes  to  b^ 
drawn  by  others.  The  moment  that  h^  ceases  to  nafra^,  fi^d 
a^^pts  to  reasppi  on  a  general  subject,  to  make  si^iggesiioos^ 
and  to  comp^e  dii&reot  systems  of  punishment^  he  is  .copL- 
pletely  out  of  his  depth,^  and  merely  overlays  the  question  vjridi 
a  heap  of  enipty  pifid  verbose  dedamatijon*  His  vi^fi^  ^ye  coa-. 
siderable  value,  but  his  cqgitafa  a^e  utterly  worthlesis.  The 
^l^owipg  }s  the  a^punt  which  be  ^ves  jof  his  pppo^rtoutjies  of 
l^nowjedge  on  the  subj^^pt : — 

>t.In  inqiiifies  Tespecting  the  increase  of  criune,  the  best  ifkformi^r 
tiod  jft  to  b0  h«4  fhm  the  fxtkr^fs  tUfi^selves^.  O)^^^^  p^i^t^. 
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#ctir  pc^iar  |p  such  ao  investigatioB^  in  tbe'i^h^aeters  of  tb^ 
pieties  to  be  eq^iunined^  and  the  interest  the  examinanU  wpi^ld  think 
they  had  in  misleading  the  examiners.  To  this  are  to  be  added 
their  feitblessness  and  general  depravity ;  and  as  few  long  accus-* 
tomed  to  crime  ever  seriously  reform  so  as  to^take  a  sincere  interest 
in  the  better  regulation  of  society,  little  can  be  expected  from  them 
by  any  casual  compunctions  of  conscience.  Moreover,  few  traf- 
fickers in  crime  possess  either  education  or  ability  to  benefit  the 

world  by  communicating  their  experience N.efirly  fhree 

years  experience  in  Newgate,  and  at  the  court  where  th^y  are  triedi 
h^ve  (haf)  enabled  me  to  arrive  at  certain  conclusionft.  T^  pir* 
fiuipatanpc^  imder  i^hich  I  obtained  these  opportunities  finr  ob^rva- 
(ion  it  is  not  necessary  for  me  to  ati^e ;  aufijca  ^  tp  saj)  \  waf 
JbircNJg^  ixQQiediately  into  contact  with  the  imqates  of  Ae  j^riaoni  and 
that  I  had  opportunities  pf  seeing  the  priao^era  in  their  uqgu^ded 
mowants^freed  from  all  cautaoui  and  without  their  having  had  a^y 
p^tive  fpr  pirai^sing.  dec^tioa.  During  tb^  period  of  my  attenfl- 
aiice  I  wa«  employed  in  giving  tbem  a4vic^,  and  wa«  ^o^fid^ti^Uy 
intpiated  with  their  secrets  for  the  purpose  of  defending  the^  when 
10  4anger  of  punishment.  \  was,  moreover^  engaged  av  their 
amanuensiS)  botli  before  and  after  their  convictions,  by  which  mean^ 
I  have  become  possessed  of  their  true  feelings,  together  with  their 
ftanding  aiid  grade  as  professed  thieves." — ^p.  38. 

In  the  manner  here  described  the  author  has  doubtless  ob- 
tained much  valuable  information  on  the  state  of  crime  and  the 
way^  of  criminals  in  the  metrppolis.  But  instead  of  stating 
t^  facts  which  had  come  to  his  knowledge  in  a  dear  «nd  sue* 
cii^pt  qoanneri  he  has  throwp  together  his  mateiials  in  a  way 
wbi^  ^ptj^  911  fpetlipd  at  defiance )  an4  has  mixed  them  with 
^p  ipwy  obviously  true  and  obviously  false  r^marks^  so  many 
j^h$^r4  speculations,  and  so  many  useless  or  mischievous  6ug«- 
ge^lio^j  tb^  we  &nd  \\,  impossihla  to  foUow  him  regu)arif 
Ibrojugl)  ]m  various  wanderings,  and  shall  only  attiempt  to  giv^ 
the  pfost  valuable  parts  of  his  book  io  the  order  whiph  s^eoi^ 
tp  m  most  convenient. 

We  shall  begin  by  tlie  authpr's  account  of  the  diflferen); 
classes  of  criminals  in  the  metropolis,  who  mi^  liie  divided  iatp 
two  kinds,  those  who  act  in  gangs,  and  those  who  act  sin^ly^ 
Crime,  for  the  most  part,  is  poi»r  carripd  on  in  conc^t :  thp 
pbief  exertions  are  highwaymen  and  forgers,  who  often  coin- 
ipit  Gtmfi  with^t  a  con^derate.    Even  singes  fqp^d^,  bpwr 
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ever,  are  now  almost  unheard  of;  and  highway  robbery  is 
seldom  committed  except  in  a  crowds  where  a  gang  of  fellowd 
sometimes  surround  a  person  and  rob  him  in  the  face  of  the 
bystanders.  Such  outrages  can  only  be  prevented  by  the  ac- 
tual presence  of  the  police :  the  thieves,  however,  in  general 
do  not  approve  of  violence  to  the  person,  and  have  a  very 
mean  opinion  of  any  one  who  resorts  to  that  expedient: 

**  I  had  an  opportunity  (says  the  author)  of  seeing  a  remarkable 
instance  of  this  last  year.  An  Irish  itinerary  tinker  knocked  a  cap- 
tain of  a  vessel  down  in  the  neighbourhood  of  the  London  Docks, 
in  a  most  brutal  manner  in  the  dark,  and  robbed  him  of  his  money. 
When  the  fellow  was  committed  to  Newgate,  he  applied  to  m6  to 
make  out  his  brief.  There  were  in  the  same  yard  where  he  wad 
before  his  trial,  nearly  a  hundred  prisoners,  one  half  of  whom  were 
transports,  but  not  one  of  them  would  associate  with  him,  in  conse- 
quence of  the  nature  of  his  offence ;  and  when  I  went  to  take  his 
instructions  for  making  out  the  brief,  they  all  called  out  for  me  not 
to  do  it,  and  I  got  some  insults  for  having  undertaken  it.  They 
afterwards  led  the  man  such  a  life,  that  he  appeared  to  be  relieved 
when  he  was  condemned  and  sent  to  the  cell.  On  the  morning  of 
this  man's  execution,  not  a  word  of  commiseration  for  him,  or  re-* 
proach  on  the  practice  of  hanging,  was  uttered  by  one  hundred  and 
twenty  men  who  followed  crime  as  a  trade.  On  the  contrary,  they 
all  nem,  con,  said  he  deserved  his  fate.*' — p.  339. 

The  author  explains  this  by  saying  that  an  entire  change 
has  taken  place  in  the  character  and  opinions  of  London 
thieves  during  the  last  thirty  years.  Formerly  heroic  robbers 
were  admired;  desperate,  daring,  fool-hardy  men,  who  occa- 
sionally even  showed  some  bravado  in  their  exploits,  and  who 
died  on  the  gallows  without  flinching  or  peaching.  '^  All  this 
kind  of  heroism  has  subsided;  their  leaders  now  are  men 
rendered  famous  for  scheming,  subtlety,  and  astuteness.  For- 
merly the  passport  to  enrolment  under  their  banners,  was  a 
name  for  boldness  and  monstrous  acts  of  outrage;  now  a 
certificate  must  be  brought  of  the  man  never  having  com- 
mitted an  indiscreet  act  in  his,  calling,  and  that  the  party  is 
*  up  to  all  the  moves  upon  the  board,  and  knows  something.* 
This  *  knows  something'  is  a  sentence  ever  in  the  mouths  of 
the  thieves,  and  has  a  very  extensive  meaning.  When  an 
associate  of  a  set  of  rogues  recommends  an  acquaintance  for 
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admission  into  their  party,  the  first  question  asked  by  all  the 
members  is,  *  What  does  he  know?'  If  the  answer  be  in  the 
superlative  degree,  *  every  thing,  and  is  a  good  operator,'  he  is 
admitted ;  but  if  the  reply  be  in  the  comparative,  and  *  he  only 
knows  something,'  then  they  are  very  cautious,  even  should 
the  party  be  admitted,  of  entrusting  him  with  all  their  move- 
ments :  nor  will  they  allow  him  what  they  call  regulars  ;  that 
is,  a  fair  proportion  of  the  plunder.  This  is  done  by  an 
understanding  among  the  rest" — p.  841. 

It  is  curious  to  observe  how  civilization  advances,  not  so 
much  by  extinguishing  crime,  as  by  substituting  less  for  more 
mischievous  o£fences,  and  by  raising  the  standard  of  morality 
even  among  the  professed  thieves.  For  fraud  is,  undoubtedly^ 
less  injurious  to  society  than  force;  and  it  is  a  great  gain  that 
open  violence  should  be  viewed  by  malefactors  with  dislike. 
We  suspect  that  a  very  different  feeling  would  prevail  on  this 
subject  in  an  Irish  gaol. 

As  to  forgers,  the  author  states  his  belief  that  nearly  all 
forgeries  on  bankers  and  merchants  are  committed  by  persons 
whose  minds  are  in  a  state  of  despair,  either  caused  by  una« 
voidable  misfortunes,  or  more  frequently  by  wild  and  ilK 
judged  speculations.  Sometimes  likewise  forgery  is  committed 
to  repair  losses  occasioned  by  extravagance^  or  gambling. 
The  author  thinks  that  "  no  penal  laws  will  ever  be  effective 
in  suppressing  this  crime ;"  whence  he  approves  of  the  late 
abolition  of  the  capital  punishment  for  forgery:  he  ought,  in 
justice  to  his  premises,  to  have  gone  further,  and  have  recom-^ 
mended  the  abolition  of  all  punishment  whatever*  The  for- 
gery of  drafts  and  checks  might,  he  thinks,  be  prevented  by 
a  contrivance  of  signs  arranged  between  the  banker  and  his 
custoi&ers ;  as  to  the  fdrgery  of  bank-notes,  he  sees  no  mode 
of  lessening  it,  until  the  notes  are  made  more  difficult  of  imi* 
tadon. — p.  418. 

Another  crime,  rarely  committed  in  concert,  is  embesssgle" 
menty  that  is,  theft  by  a  servant  of  money  entrusted  by  the 
master  to  his  charge.  The  author  says^  that  when  it  is  consi<^ 
dered  what  immense  sums  of  money  are  daily  transmitted 
through  the  hands  of  clerks,  shopmen,  apprentices,  and  evcfn 
porters,  it  is  creditable  to  the  morals  oi  that  class  of  persons 
in  the  metropolisj  that  so  few  cases  of  embezzlement  should 
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occior  at  the  Old  Bailey.  He  adds,  however,  thAt  more  caBes 
of  this  kind  of  crime  are  either  forgiven  or  com|)omided  than 
any  other  oflfence :  forgiven-,  either  from  kindness  for  an  old 
'Servant,  dr  respect  for  his  family ;  compounded,  for  the  sake 
bf  recovering  the  stolen  property. — p.  419.  * 

Of  the  criminals  who  act  in  concert,  flie  housebreakers  aris 
the  most  formidable,  though  not  the  most  numerons  oha»; 
London  is  their  centre  of  action,  aiid  furnishes  the  ^eatest 
number  of  opportunities  for  burglary ;  but  they  diverge  ftom 
it  in  all  directions  into  the  country  in  search  of  plunder,  nlany 
of  diemr  taking  journeys  as  regularly  as  the  servants  of  any 
niercantire  house  in  the  city  of  London.  They  do  notj  however, 
Kke  the  wandering  pickpockets,  mkke  circuits,  but  go  direct  ibr 
Aottte-qpecific  purpose ;  frequently  the^  receive  infonmidoh  fipoHt 
an  ijimate  of  the  house  intended  to  bife  robbed,  or  ah  agrast 
Kving  nfcaa*  the  spot.  Persona  are  Kkevrise  enipltJyfed  to  laravi^I 
about  the  country  for  the  purpose  of  ^tabllshihg  contiexions 
#ith'the  loose  character's  in  towns,  and  collecting  iAfontaation 
as.  to  o]pportunities  for  committing  robberies^  Thfese  travellcrd 
are  well  supplied  with  money,  and  are  usually  accompani^ 
With  a  wefU-dres^d  female,  who  may  serve  both  a^  a  hire  and 
to  accomplice.  The  author  states,  that  he  recently  heatd  of  a 
persoh  of  this  description,  who  carried  with  him  in  his  chaise 
a  ease  of  housebre'aking  instruments,  which  might  be  used  if  a 
chance  of  committing  a  robbery  should  occur  before  hands 
eduld  be  sent  from  London,  and  that  he  was  firvoixred  with  a 
sight  of  this  ease.  '^  I  had  not  (he  continues)  ttmie  tocosmt 
\kie  number,  or  to  view  the  various  kinds  and  purpbs^s  to 
whidi  the  instrutnents  were  applicable,  but  I  guess  tliefe  were 
frotn  sixty  to  seventy  in  the  whole ;  most  of  them  appeared  to 
b*  designed  for  lock-piekittg,  with  sorai  few  fwf  fordble  entry^. 
Whfeii  I:iaw  the  case  it  was  in  the  hand^  of  »  carpenter,  who 
had  it  for  ia,  short  time  to  make  some  alteration  ia  the  interi<w 
fitting^-up.  *  He  informed  ihe  that  the  whole  waa  made  a%  a  dbst 
of  160Z.>  and  that  if  a  dpor  was  not  b<iltfed  or  barred^  th«« 
wks  no  lotk  made  which  would  pesi$t  these  instriinleRtir  in 
Ailftil  hands,**  Generally,  however,  when  inforniation  i& 
obtained  of  a  favourable  opportunity  of  a  robherj^,  oi|e  of  the 
ItfOndon  ^uig  iS  sent  down  to  reconnoitre  thie  ground,  and  to 
aarfange  tiie  plftn  of  att^k,t  wh^e  J^o  o^t^  follow  in  a  c^^j 


or  oliftige^eflfft.  These  persons  contrire  to  reach  the  scene  of 
M^ioh  at  the  very  time  appointed  for  the  robbery^  s6  tha^  they 
are'  not  see»  lurking,  in  ^  neighbourhood  before*  the  orime  is 
eoninctfled.  One  of  the  party  then  drires  with  all  possible 
qpeed  to  London  with  the  stoloi  goods ;  and  these  are  carriacl 
to'  the  hoiMe  of  a  oonj^derate^  who  had  no  ^neern  in  the 
actual  robUeryi  and  who  k^ps  a  shop  in  order  to  conceal  Ma 
real  ein^ld3rmeiKt.  The  utmost*  caution  is  observed  in  commit 
mealing^  with  the  receiver;  the  burglar  never  goe«  to  his 
house  after  he  has  conveyed  the  stolen  goods  to  it,  and  wtae^ 
tfanetr  evte  tbia  transfnisaicm  is  effected  by  a  third  port]^*  The 
weahii  of  these  persons  is  sometimes  so  great  that  ihey  are 
«mbled  to  keep  goods  for  a  loi^  time,  and  thus  avoid  the 
risk  of  m  inrniediate  sale.  A  depository  belonging  to  one  of 
these  persons*  was  acoidentatly  found  about  two  years  ttgp,  in 
which  there  were  goods  which  had  been  stolen  five  years 
before  that  time.  Nodiing,  it  seems,  can  exceed  tiie  vigilance^ 
the  warintess,  and  the  ingenuity  of  the  regular  gang  of  honse^ 
bre&kerar  tiie  author  says  that  they  are,  unquestionably,  ^e 
most  formidable  body  of  malefiictors  in  the  kingdom,  and  ihaJt 
k  seMomi*  or  never  happens  that  one  of  them  is  caught;  those 
sfypreh^ided  are  for  the  most  paart,  single  adv^iturers,  who  do 
not  act  in  concert  with  the  regular  practitioners.  He  HkewiseF 
states  hia  beHef  that  they  are  more  on  the  increase  than'  skiy 
0^1^  eksa  of  criminals ;  and,  as  a  check  on  ijie  Commissioitf 
ef  burg^saries^-  he-  recommends  the  circulation  of  printed  M^ 
tie^,  and  the  puUieation  of  a  complete  Hat  of  crimes  its  W 
polme  newspaper — an  excellent  {dan,  first  suggested  in  m 
aMe  articlie  on  police  (supposed  to  be  written  by  Mr.  Chad** 
wide),  whieh  appeared  in  the  first  number  of  the  London 
Review.  *^  The  country  robberies  would  be  much  lessened  if 
penloYia  stationed  on  the  roads  were  authorized  to  inspect 
vehicles  passing  through  their  distrkts,  partieukrly  witliin 
twenty  milea  of  town.  The  number  of  regular  hoosebseakwa 
is  Sfipposed  to  be  about  3000  hi  wdd  about  the  metropoiis»^ 

p«  0I0O* 

The  comers  of  fab^  money ,  brought  to  trial  at  the  Old 
Bttley,  ao^e  stated  by  the  author  to  be  for  the  most  pari 
elumsy  aa^fifieers,  whose  productioi»  can  only  be  passed  at 
ion  or  low  gi^bling4ables>  .undsr  fovoup  of  noise,  huny^  and 
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confusion.  Coiners  of  a  higher  description,  possessed  of 
capital  and  producing  good  imitations,  on  a  large  scale,  do  not 
often  appear,  and  their  issues  are  of  rare  occurrence.  The 
author  says  that  these  persons  can  only  be  attacked  with  suc- 
cess through  the  smasher  or  the  passer  of  bad  money ;  who,  if 
examined  privately,  might,  in  many  cases,  be  induced  to  dis- 
cover the  name  of  the  coiner.  Great  caution,  however,  is 
used  in  getting  the  false  money  into  circulation,  and  there  aire 
oft;en  seven  or  eight  persons  between  the  coiner  of  a  good 
counterfeit  and  the  utterer.  It  seems  that  the  coins  are  sold  by 
one  party  to  another,  the  buyer  paying  the  price  beforehand, 
on  receiving  the  indication  where  they  are  concealed.  "  The 
utterers,  like  the  coiners,  are  of  two  classes  \  one  is  scarcely  a 
remove  in  appearance  from  a  mendicant,  and  the  other,  men 
who  go  about  in  what  is  called  a  bounceable  manner,  always  in 
a  hurry,  making  a  great  show  of  money.  They  start  into  the 
country,  jumping  off  the  coach,  whenever  it  stops  in  a  town, 
to  buy  a  pair  of  gloves  or  "some  other  trifling  article,  to  get 
one  of  their  fictitious  coins  exchanged  for  real  money.  It  is 
a  very  common  practice  of  theirs  to  place  one  base  coin,  sup- 
pose a  sovereign,  with  eight  or  ten  good  ones,  bounce  into  a 
shop,  make  a  small  purchase,  take  out  the  whole  and  throw 
them  on  the  counter  pretending  to  look  for  change,  then  cast 
out  the  bad  one  in  a  careless  manner,  which  puts  the  shop-- 
keeper  off  his  guard."  These  attempts  are  usually  made  when 
the  master  or  mistress  is  absent,  and  a  boy  or  girl  left  in 
charge  of  the  shop.  Coining  is  not  considered  a  profitable 
crime:  a  man,  however,  who  had  been  under  sentence  of 
death  for  this  ofience^  showed  the  author  a  statement  by 
which  it  appeared  that  he  had  in  three  years  cleared  by  it 
6001.  besides  his  travelling  expenses ;  but  he  admitted  that 
this  was  a  rare  case,  arising  fi*om  his  peculiar  skill. — p.  349. 

There  are  in  London  numerous  petty  thieves,  called  sneaks 
and  sawneyhuniers,  who.  prowl  about  the  streets,  watching 
for  an  opportunity  to  snatch  pieces  of  bacon,  cheese,  poultry, 
firom  which  the  shopkeeper  withdraws  his  eye  for  a  moment  3 
and  they  always  have  a  ready  market  for  such  stolen  articles 
of  food  with  the  fi-uit-women  in  the  street.  The  author  states 
tliat  these  ybung  rogues  are  about  as  numerous  as  all  the  adult 
offenders  in  London  put  together. .  Most  of  thenj^are  orphans 
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or  bastard  children  of  the  poor^  or  children  of  Irish  parents ; 
the  rest  are  legitimate  children  of  the  poor,  with  a  few  boys  of 
more  respectable  parents.  They  frequently  change  the  theatre 
of  their  operations;  and  with  their  district  they  change  their 
lodging-house,  where  they  meet  at  night  in  parties  of  fifty  or 
a  hundred,  and  talk  of  nothing  but  their  tricks  and  thefts.  In 
low  neighbourhoods  all  the  boys  associate  together  and  pass 
the  chief  part  of  their  time  in  the  streets;  hence  many  children 
begin  thieving  as  early  as  five  years  of  age;  and  even  if  they 
go  to  school,  their  mode  of  life  is  not  much  improved;  the 
author  however  states,  that  out  of  500  boys  examined  by  him 
under  the  most  favourable  circumstances  in  which  any  one  can 
be  placed  for  ascertaining  the  truth,  very  few  had  been  to  any 
school  for  more  than  one  or  two  months.  Those  who  could 
read  had  generally  learnt  to  read  in  prison.  *^  A  yoimg  one 
begins  in  the  company  of  others  a  little  older  than  himself,  and 
who  has  had  some  previous  practice,  to  go  the  rounds  of  the 
market-places,  stealing  apples,  turnips,  carrots  and  firuit  of  all 
kinds.  By  this  practice  they  acquire  patience  in  watching  and 
dexterity  in  snatching  their  plunder,  and  as  they  are  taken  out 
as  fags  to  the  other  boys,  they  soon  become  proficients.  Sue* 
cess  gives  them  confidence;  they  then  attack  shops,  sneaking 
about  the  doors  the  whole  day,  and  stealing  all  moveables 
coming  in  their  way;  and  the  instances  of  success  within  my 
own  knowledge  would  astonish  the  most  credulous*  They 
soon  find  out  what  shops  are  ^  good,'  (their  own  term);  that  is^ 
where  the  shopkeepers  are  most  careless  and  the  property 
most  exposed.  Of  these  places  the  whole  fraternity  have  a 
knowledge;  they  acquaint  themselves  with  the  best  hours  of 
attack^  and  of  every  particular  relating  to  the  habits  of  the 
master  and  his  shopmen,  and  when  at  length  a  place  is  no 
longer  *  good'  (meaning  when  the  owner  of  property  by  re- 
peated losses  becomes  cautious)  the  name  is  circulated,  with 
more  certainty  than  the  public  newspapers  could  do  it,  through 
the  town  in  a  few  hours.  Their  meeting  every  night  at  the 
lodging-houses,  and  the  constant  changes  going  on  from  one 
end  of  the  town  to  the  other,  affords  them  this  fiunlity  of  com- 
munication." Most  of  these  children  are  firom  birth  placed  in 
such  a  situation  as  leaves  them  no  alternative  but  to  steal  or 
starve;  in  some  instances  the  parents  either  teach  and  employ 


2G6  Old  Bailey  Experience. 

their  children  to  steal,  or  connire  at  their  thefts.  The  physical 
sufierihgs  of  many  boys  in  London  arising  from  ^  R^lect 
and  hrutaiHty  of  the  parents  are  stated  by  th^  author  to  be 
almost  past  belief  "  Many  are  lying  on  the  mat  of  the  iioory 
on  the  stairs  of  their  parents  lod^gs,  haif  the  m^^,  wait&i^ 
until  they  cOme  home  drtrnk  and  o^  of  temlpery  wheir  p&thsp9 
the  bOy  is  kicked  into  the  street,  there  t6  spend  the  m^tit^  uBttf 
at  kngth  he  is  driven  to  join  the  sneaies  at  ihen  loc^^mgrhonsesy 
and  the  next  day  commences  thief."  The  great  aiccession  to? 
the  body  of  ernmnals  appearis  to  be  caissed  by  the  eyil  exasujie 
and  counsels  of  the  young  ofienders.  The  author  stotesr  that 
a  bom  thief  will,  until  his  twelfth  yeaa*,  arniuSBilly  seduce  intv 
crime  at  least  ten  other  boys,  not  the  sons  of  thieves  or  of  per- 
sotaB  who  wish  their  children  to  be  thieves,  but  of  parents 
whose  absence  from  home  during  the  day  prevents*  th^as  &am 
putting  any  restraint  on  their  children  or  attending  lb  their 
education.  But  between  the  ages  of  twelve  and  twenty  he 
will  not  seduce  above  four  or  five  of  his  own  standing;  whenoe 
it  appears  that  the  chances  of  corruption  are  comder&bly 
greater  in  childhood  than  at  a  more  advanced  i^e.  He 
also  says  that  the  older  thieves  make  great  use  of  the 
pasision  of  youths  for  the  minor  theatres  as  a  means  of  sedudng: 
therii  into  crime.  "  The  men  know^  if  a  boy  has  a  passion  for 
these  low  exhibitions,  that  he  is  a  sure  prise.  This  iht  boyi» 
acknowledge ;  and  frdl  one  half  have  confessed  to  nie/  ^kat  t)m 
low  theatres  have  been  the  cause  of  their  entering  into  crkae/ 
attd  in  very  many  instances  the  offimces  for  which  diiy  slood 
committed  were  occasioned  by  their  want  of  money  to  gratify 
fliis  passion.  When  they  know  they  are  about  te^  be  dia^ 
charged,  the  first  pleasure  they  anticipate  is  going  to'  the 
theatre  the  same  evening.  Although  turned  oitt  without  hot 
or  shores,  and  in  rags,  they  make  sure  of  getting  the  money  for 
this  pilrpose;  and  I  have  no  doubt  many  go  frcmi  the  plriaon* 
door  to  stealing  for  no  other  object,  such  is  their  infttnation 
for  these  places." — p.  297. 

It  is  in  the  manners  hete  described  that  the  neglected^  ill* 
ti^ated  or  outcast  children  of  poor  parents  in  London  are 
trained  to  habits  of  crime;  and  from  this  body  of  youtMil 
ofienders  the  ranks  of  the  higher  and  more  daring  erimiiiab 
are  veeruited  wheti  vacancies  in  them  are  prbdueed  by  deatbr 
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at  d^te<;lion9  or  when  fresh  oppof tunities  <rf  successfhl  crime 
I»redent  th^mfiielveiS.  Some  of  the  older  6neaka  are  taken  into 
the  derviciB  of  housebreakers,  others  join  gai^s  of  pickpockets, 
or  are  admitted  to  various  other  branches  of  the  criminal  pro- 
fession; the  cleverest  being  of  course  selected  first.  The 
pickpockets  are  quite  distinct  from  the  sneaks,  and  do  not  fre- 
quent their  lodging-houses.  They  associate  in  parties  of  three, 
four  or  five,  taking  the  utmost  care  to  certify  themselves  of  the 
dexterity  of  any  new  colleague  whom  they  enlist.  "  When 
the  smeak  comes  into  the  hands  of  the  piekpockety  he  is  ia^ 
stfdcted  and  jptaotised  every  hour  of  the  day  unlil  made 
tdbrabfy  perfect;  he  is  then  taken  into  the  streets,  to  make 
Ym  filrst  «ssay  m  the  presence  of  those  who  have  taught;  and 
k  has^  h€&ti  given  vti  evidence,  that  they  dress  tip  a  lay  figure, 
hanging  belb  all  over  it,  on  v^hich  they  prdcflse.  Wheh  the 
t3rro  can  empty  all  the  pockets  of  the  figure  without  occasioning 
a  bell  to  sound,  he  Is  considered  fit  for  the  street.  He  gene- 
rally begins  with  a  pocket-handkerchief,  whilst  another  takes 
*  ding/  that  is,  receives  it  from  him.  If  they  find  a  boy  dull, 
they  forthwith  turn  him  out  of  their  party."  The  qualificatione 
for  a  pickpocket  are  a  )ight  tread,  a  quick  sight,  a.  delicate 
^nse  of  touch,  firm  nerves,  and  a  tact  of  observing  when  the 
attention  is  engaged,  or  of  devising  meatus  ta  engi^  it  himr 
self,  till  the  act  is  done.  They  likewise  wear  thin  shoes^  in 
order  to  prevent  their  footsteps  from  being  heard.  Their 
harvest  is  in  foggy  weather,  or  on  days  of  public  processions, 
when  the  streets  are  crowded  with  gaping  spectators.  They 
are  said  to  be  for  the  most  part  faithless  to  one  another,  and 
unsusceptible  of  moral  reformation;  the  latter  attribute  is 
common,  we  fear,  with  them  to  all  ol^er  rogues. 

Shopkeepers  are  exposed  to  loss  not  only  from  the  sneaks, 
but  also  from  the  shoplifters,  who  act  in  concert,  the  one 
engaging  the  shopman's  attention,  while  the  other  secretes 
the  goods ;  and  the  starrers,  who  rob  shops  from  without,  by 
breaking  and  afterwards  removing  a  pane  of  glass. 

Sheep,  cattle,  and  horses  are  a  species  of  property  much 
exposed  in  this  country,  and  are  consequently  not  unfrequently 
the  subjects  of  crime,  though  on  the  whole  they  appear  to  be 
efficiently  protected  by  the  law*  Foreigners  often  wonder  at 
the  m^iHgier in  which  cattle  in  this  CQUiitry  are leftout tn  the 
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fields  after  sun>set.  Peechio,  in  his  remarks  on  England, 
particularly  notices  the  security  of  animals  left  in  the  fields  at 
night  without  any  person  to  watch  them.*  On  this  subject 
the  author  says, 

"  There  was  at  one  time  a  very  formidable  gang  of  horse- 
stealers, who  spread  themselves  all  over  the  country,  and  for  a  long 
period  carried  on  successfully  their  depredations  ;  but  there  is  now 
no  reason  to  suppose  there  is  much  confederacy  in  this  crime,  or, 
indeed,  that  there  are  any  regular  horse-stealers,  all  the  instances 
of  this  offence  being,  like  the  highway  robber,  casual.  But  it  is 
not  so  with  sheep  and  cattle-stealers :  Smithfield  is  frequented  by 
many,  who  are  in  connexion  with  persons  in  the  country,  who  carry 
on  their  depredations  to  some  extent,  and  in  various  ways.  There 
are  men  in  the  country  who  are  in  confederacy  with  others  in  town 
and  the  drovers  on  the  road,  who  of  course  are  going  to  and  from 
the  country  constantly  with  large  flocks  of  sheep  or  herds  of  cattle : 
the  thief,  availing  himself  of  the  darkness,  drives  into  these  flocks 
or  herds  the  sheep  or  cattle  belonging  to  other  persons.  In  the 
course  of  a  long  journey  this  may  be  done  at  many  places  on  the 
road.  As  they  reach  town,  they  have  persons  ready  to  separate 
the  stolen  ones  and  dispose  of  them  to  certain  little  master-butchers, 
who  are  in  the  secret,  and  consequently  obtain  them  much  cheaper 
than  at  the  usual  market  price.  The  grazier  and  farmer  suffer 
most  with  their  sheep.*' — p.  S75. 

The  class  of  thieves  who  followed  the  trade  of  Cutting 
trunks  from  carriages  is  said  to  be  nearly  extinct,  on  account 
of  the  improved  modes  of  fastening  now  adopted.  There  are, 
however,  persons  who  prowl  about  the  streets,  following  carts 
and  waiting  for  an  apportunity  of  seizing  any  package  within 
their  reach,  or  when  the  carter  is  delivering  his  goods  and  is 
obliged  to  leave  his  cart  for  a  few  minutes.  The  author  men- 
tions some  very  daring  thefls  committed  in  this  manner,  and  he 
adds  :  "  Many  acts  of  the  thieves  for  coolness  of  audacity  and 
apparent  careless  confidence,  appear  incredible  in  narration ; 
but  the  truth  is  that,  like  all  other  hazardous  callings,  the 
longer  the  parties  remain  in  them,  and  the  more  miraculous 
escapes  they  have,  the  more  confident  assurance  they  acquire, 
until,  like  the  forlorn-hope  men  of  the  regiment,  they  receive 
their  death-shot  at  last." — p.  484. 

*  OBierraaoni  semi^serie  di  un  esale  sail'  Inghiltarra,  p.  2(»3.  364i 
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The  tricks  of  the  swindlers  are  endless ;  the  author  particu- 
larly describes  the  fraud  of  advertising  to  raise  money  or  dis- 
count bills  to  an  unlimited  extent^  the  object  of  the  advertisers 
being  to  obtain  good  securities,  which  are  converted  into 
money,  probably  at  half-price.  He  likewise  mentions  the  trick 
of  lower  gangs  of  swindlers,  who  travel  about  in  order  to 
entice  people  to  make  bubble-bets :  as,  whether  there  is  such  a 
word  as  infortunate  in  the  English  language,  or  whether 
Henley  is  or  is  not  on  the  London  side  of  the  Thames. 
Duffers  are  rogues  of  a  similar  description,  who  pretend  to 
sell  smuggled  goods  at  a  low  price,  and  thus  obtain  ready 
money  for  utterly  worthless  articles.  The  practice  of  ring^ 
dropping  has  been  so  ofteA  exposed,  that  we  need  not  repeat 
the  account  of  this  very  coarse  deception. 

Robbing  men  in  a  state  of  drunkenness  (called  in  the 
thieves'  slang  ramping)  is  a  crime  of  frequent  occurrence  in 
London.  The  man  is  usually  decoyed  by  a  prostitute  either 
into  some  remote  place,  or  most  commonly  into  a  house,  where 
she  is  joined  by  one  or  two  male  accomplices,  who  take  the 
property  from  his  person.  The  low  brothels  in  the  neigh- 
bourhood of  Drury  Lane  are  much  used  for  this  purpose. 
"  In  almost  every  case  of  this  kind  the  parties  would  rather 
pay  as  much  as  that  which  they  have  lost,  than  expose  their 
indiscretions  to  the  world;  besides,  in  most  instances,  the  dif- 
ficulty of  identifying  the  guilty  persons  is  very  great.  The 
prosecutor  being  robbed  in  a  state  of  insensibility,  his  evi- 
dence, even  if  he  were  disposed  to  give  it,  would  be  received 
with  doubt,  as  it  is  generally  given  with  incertitude." — p.  384. 
Much  of  this  evil  arises  from  the  vast  number  of  the  prosti- 
tutes in  London,  and  the  early  age  at  which  they  begin  their 
caree  many  of  them  are  driven  to  this  course  of  life  by  the 
same  causes  which  drive  the  young  sneaks  into  crime,  there 
being  this  difference  in  their  cases,  that  whereas  a  boy,  who 
has  lost  his  parents  or  has  been  abandoned  by  them,  at  once 
takes  to  crime,  a  girl,  in  the  same  condition,  has  the  previous 
resource  of  prostitution,  by  which  she  can  obtain  money, 
without  at  once  embarking  in  a  life  of  crime.  Never- 
theless, the  transition  from  the  one  profession  to  the  other  is, 
unhappily,  not  very  difficult ;  and  those  girls  who  come  upon 
the  town  at  an  early  agCi  probably  seldom  fail  to  combine  the 
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pr#Cli«e  oi  ttiieviiig  with  pr<^sti^tion.  Tfae  luitbor  «(|;9^s  tflat 
Ib  tbe  Iqw  brQtheU  neat*  Drury  Lane^  ^bove  all^d#d  to«  pros* 
t^tutep  of  nio^  or  ten  years  old  may  be  seen  a^  night.  \  '^  I  w^ 
itt  coort^**  h^  also  says^  ^^  at  Clerkeawell  last  May  iiessioBs^ 
whep  ^  girl,  little  mpie  tliaji  twelye  yiears  of  9g^,  was  idape4  ^ 
1^  ^^  £ox  stealing  some  bottles.  S)ie  had  pa^ents^  h^t  they 
heedefl  h&f  not;  $he  i^ept  id90$|:  bitterly.  It  a^e^  she  h^ 
been  compelled  to  sleep  in  tbi»  streete  for  w^  ^  ^  hp^jae* 
AlthoMg}!  ao  young,  the  court  were  inforfned  th|it  $liLe  was  %t 
that  jaiosodnt  in  a  state  of  diseas^^  which  had  only  b$Nei|  4^<'cot 
yetai  t^at  tnorniiig.  She  was  s^ntenc^d  to  two  xnoatbn'  ka* 
priaofimj^nt."  Up  Uk^wifie  adds,  thitt  Im  waa  ii^opnne^  w^ 
^9^  agp  by  an  active  and  intelligent  officer  of  i|ie  polipe^  tt^ 
in  his  neighbourhood,  the  liegent's  Piffk,  one  street  conj^gi^ 
U){fty-^x' brothels,  in  one  of  whic^  tlie  policeman  had  asf^r- 
tained  that  forty-five  girls  had  slept  the  previo^  night,  t)i£Te 
being  several  he^^  in  the  house  ii^  which  six  of  these  i^ij&rtu-* 
nate  young  creatures  slept  together  (p,  3S8).  .  The  Qnly^ 
vemedy  for  t^ia  evil,  is  the  £[>n^ation|  on  a  largie  scale,  of 
houses  of  refuge,  lil^  those  which  have  been  aUende4  wil^h 
sufi^  success  in  the  United  States  (of  which  we  intend  to  tpeat 
in  ^  futu^^  j^umber);  the  est^blisbfpept  of  an  efficient  pomppU 
sory  system  of  i^ational  education,  and  a  vigilant  police,  anxfed 
with  extensive  powers. 

The  receivers  of  stolen  gpofls  are  a  numerous  body  of  cri- 
minals \n  hoadon,  so  numerous^p  indeed^  that  they  cp|:)si$t  of 
i|[)any  di&vent  classes^  jeach  dealing  in  peculiar  kind  of  pro*- 
perty.  The  author  divides  them  into  eight  kinds.  1.  Buyers 
of  bank  notes.  ^*  There  are  probably  no  mor^  tj^an  ten 
persona  in  London  ifl^o  carry  on  the  l^ade  of  purchasing  bank 
notes  solely.  These  men  are  ^p  connected  f;h^  they  can  di^?* 
pose  of  any  notes,  even  after  t^ey  are  a4y^rti^  and  payment 
f^ft  at  the  bank;  and  every  publicity  giyen  to  the  numb/er$| 
y^t  will  they  unhesitatingly  buy,  at  a  profit  of  i^  per  cent.> 
giving  fifteen  shillings  for  every  pound,  most  of  which  ^e  for- 
warded to  the  continent,  where  they  are  passed  throug)>  a 
variety  of  hands  in  tracing  transactions,  until  all  possibility  pf 
tn)ci^  them,  is  renioved,  and  in  tiine  Qnd  their  way  to  the  3ank 
(^  England  for  payment.*'  2.  Thephie-4vceherskBeps:rnfiihh» 
in  ireadiness,  in  prxjer  to  mel^  fmj  q^aaitfity  of  p^^  kf<HH^H  ip« 
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flmfis^itf  )>«y  tJ^  fi^ye^  &iQ^  tb^  (i^at  U.  34>  m  quim%  imikr 
the  market-price^  or  they  charge  a  h)gfa  price  ^  the  Xfii^^g. 
9.  The  pmehc^er^  ^  jfsweUfiry  and  fffoic/tes  are  chiefly 
fi^B,  who  ftell  the^  m  jthe  Qoiju^try^  ^eijther  by  travelling  them* 
aelyea,  or  aendiiig  tjiep  to  per^ns  with  whom  they  are  cofi* 
n^eeibed.  4*  Marine  stove-helpers ^  who  purchase  goocU  stolen 
from  the  docks  «p4  arsenals,  or  froo^  other  places  on  tb^ 
\mA^  .o£  die  TJumw^s.  5.  )Vomep  who  reside  in  courjts  or  in 
ot)Scmr^  pistes,  professing  to  icarry  ,Qn  washing  or  msAglmg^  ippr 
keeping  some  little  shop^  as  ^  b%d.  Th/es/e  woipeii  bi^y  small 
portabjle  article,  stolen  by  tbe  young  speaks,  as  linen  drapery^ 
\^vsxyy  workrboxes,  tea*q9i4(Jie$^  &c«  '^  Their  practape  is  to 
ha^  a  house  or  lo^gM:^  ^Wj^y  from,  th/e  i^ceiyix^  shop,  in 
Fhittb  tbeir  bushaAd,  sister*  <v  sioqae  ojkber  partlcipMior  in  the 
profits  resides,  and  to  which  place  ev^y  artkle  is  conveyed  a# 
q)eedily  as  possible  after  the  thief  is  gone ;.  very  frequently  it. 
is  by  a  back  ^sommunieadoR  be^een  tbe  two  premises."  The 
sMtbor  states  that  he  aacertained,  beyond  a  doubt,  from  coni 
victed  boys  the  existence  of  seventy-four  of  these  fdaces  in  the 
metropolis.  6.  An  inferior  class  of  receivers  for  the  sifeaks, 
are  the  old  women  wbo  keep  stands  in  the  street  for  the  sale 
of  fruij;,  &c.  These  women  chiefly  purchase  articles  of  food, 
for  which  they  give  less  than  one-seventh  of  th^ir  value.  The 
author  states  his  belief  that  there  i$  not  one  of  these  women, 
who  in^es  a  permaaenjt  standing  in  one  place,  but  relies  more 
on  h^r  dealings  with  the  young  sneaks  for  .^  living,  than  on 
9XkY  sale  of  goods  at  her  $talK  7.  ^'  There  are  pawnbrokers 
in  ejriery  Iqw  neigbbourbood  throi^ghout  the  metropolis^  whps0 
whole  business  epnsists  in  receiving  stolen  goods  in  tl^  W^  oi 
pledges.  I  hawe  received  infiMrmalion  of  several,  who  are  ^m^r 
fiodered  by  the  offenders  to  give  much  better  prices  than  tbe 
regular  fences,  which  makes  them  prefer  pledging  their  booty, 
although  there  is  never  any  intention  of  redeeming  the  goods* 
This  the  pawnbrokers  know,  as  the  thief,  being  every  hour 
liable  to  fall  into  the  officer's  hands,  usually  destroys  the 
duplicates,  to  prevent  any  second  charge  being  brought  against 
him."  8.  Jews,  calling  themselves  general  dealers,  are  stated 
by  th^  ^thor  to  be  as  nunierons  a  class  of  receivers  as  any  in 
LondpH.  They  c^y  on  thj^ir  business  with  great  cunning 
w^  warin^ftf  4wi  tbeir  i^pi^n^xiop  wi^  other  persons  (4  tbeir 
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persuasion  affords  them  peculiar  opportunities  of  disposing  of 
the  stolen  goods. — p.  414. 

Having  now  followed  the  writer  through  his  account  of  the 
different  classes  of  criminals  in  the  metropolis,  we  will  next 
pass  to  the  constitution  and  proceedings  of  the  Court  of  the 
Old  Bailey,  where  these  offenders  are  tried  when  committed 
by  the  magistrates.  As  the  author's  statements  on  the  subject 
of  this  court,  and  the  manner  in  which  the  business  of  it  is  con- 
ducted, are  highly  criminatory,  we  shall,  as  far  as  possible, 
give  his  remarks  in  his  own  words. 

"  The  Old  Bailey  court  is  under  the  jurisdiction  of  the  Lord 
Mayor  and  the  Court  of  Aldermen,  one  of  whom  must  be  on  the 
bench  to  complete  a  court.  This  body  elects  the  Judges,  consisting 
of  the  Recorder  and  Common  Serjeant,  who  have  an  assistant  judge, 
now  Serjeant  Arabin,  all  of  whom  are  in  daily  intercourse  with  the 
other  city  authorities.  Throughout  the  year,  meetings  out  of  num- 
ber take,  place  on  city  business,  besides  dinner  and  convivial  parties, 
at  which  the  aldermen  and  other  gentlemen  of  city  influence  are  con- 
stantly in  the  habit  of  meeting  these  judges  on  the  familiar  terms  of 
intimates :  consequently,  through  these  channels  any  representation 
may  be  made  to  a  judge  before  tria],  either  for  or  against  the  pri- 
soner. Tales  may  be  poured  into  his  ears,  day  after  day,  in  various 
ways,  so  that  the  judge  himself  shall  not  see  the  motive,  until  a  ^re* 
judice  be  effected  which  renders  him  unfit  for  his  office.  It  may  be 
asked,  what  mot!Ve  any  of  these  gentlemen  can  have  in  prejudicing 
the  case  of  a  prisoner  ?  I  answer,  none  personally ;  but  when  it  is 
considered  they  have  all  been  in  trade,  and  have  numerous  connec- 
tions, either  commercial  or  otherwise,  in  all  the  grades  immediately 
below  their  own,  and  looking  at  all  the  ramifications  by  which  so- 
ciety is  linked  together,  especially  in  this  metropolis,  it  is  easy  to 
conceive  that  through  such  channels  claims  will  be  made  on  them 
not  always  to  be  resisted,  and  from  them  to  the  judge.  That  they 
do  interfere  I  know,  as  do  all  others  any  way  connected  with  the 

court  or  prison In  every  session  there  is  a  small  class  of 

prisoners  very  opposite  from  the  regular  thief,  consisting  of  clerks, 
and  others  in  a  similar  walk  of  life,  many  of  whom  have  probably 
for  the  first  time  offended  against  tlie  law,  by  embezzlement,  or 
otherwise  robbing  their  employers.  In  these  cases  the  sentences 
run  if\  extremes ;  the  fullest  penalty  of  the  law  being  exacted  in 
somey  while  others  are  fined  a  shilling  and  discharged,  or  having 
their  judgments  respited,  are  allowed  to  go  at  large,  in  the  hope 
they  will  sin  no  more.     Here  if  any  rule  of  action  could  be  recog^ 
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nraed,  and  character  had  its  weight  in  court,  all  would  be  fair  ;  Imt 
unfortunately  it  is  not  so ;  some,  having  the  best  of  characters  up  to 
the  moment  of  the  commission  of  the  offence,  are  sentenced  to  the 
severest  punishments  at  the  bar ;  others,  without  any  such  advan<- 
tage  (at  least  in  open  court)  escape  entirely  free.  lu  all  such  caset 
it  is  influence  with  the  judges  which  produces  the  disparitjf.  It  has  often 
happened,  when  I  have  applied  to  make  a  prisoner's  brief,  that  a  let- 
ter would  be  put  in  my  hand,  on  reading  which  I  learnt  some  friend, 
or  father's  friend,  or  friend's  friend  in  the  second  or  third  degree, 
had  seen  a  certain  alderman,  who  had  made  a  promise  to  interfere. 
Probably  I  should  be  asked  if  he  (the  prisoner)  might  rely  on  the 
success  of  the  interest ;  in  which  case  1  invariably  told  them  that 
they  might  be  sure  of  his  (the  alderman)  having  the  ability,  if  he 
could  be  brought  to  exercise  it.  I  was  never  mistidEen ;  when  the 
pvoinise  was  made,  the  party  always  got  off,  and  the  instances 
within  my  own  knowledge  are  not  few.  This  influence  is  oflen  used 
in  a  naore  unjust  manner.  When  a  confidential  clerk  or  warehouse^ 
man  is  charged  with  embezzlement,  it  not  unfrequently  happens  that 
the  prosecutor  has  a  motive  for  being  anxious  to  secure  the  entire 
riddance  of  the  prisoner  by  having  him  sent  out  of  the  country^  he 
(the  prisoner)  being  in  possession  of  secrets  which  it  might  not  be 
so  well  to  have  divulged.  To  accomplish  this,  hyperbolical  reports 
of  the  man's  extravagance  are  circulated,  his  having  kept  one  or 
more  mistresses,  &c.,  that  he  has  been  doing  this  for  a  long  period, ' 
by  robbing  his  master.  All  this,  poured  into  the  proper  city  chan- 
nek,  neiver  fails  to  reach  the  judge  who  tries  him,  and  produces  the 

object  sought,  viz.  transportation  for  fourteen  years This 

can  only  be  reformed  by  the  appointment  of  judges  out  of  city  in- 
fluence. ....  If  it  be  thought  proper,  in  a  question  involving  a 
consideration  of  a  few  pounds,  that  a  superior  law  officer  of  the 
crown  diould  preside,  of  how  much  more  importance  is  that  of  Hie 
and  death*  of  liberty  and  character ;  a  question  comprehendSoig  the 
interests  of  so  many,  the  fixing  a  stamp  of  in&my  on  the  father  of  a 
family,  and  in  which  a  wife,  children,  and  relations  are  all  concerned ! 
It  is  true  that  during  the  first  days  of  each  session,  one  or  more  of 
the  fifteen  judges  attend  to  try  the  capital  cases;  but  they  do  not 
always  go  through  the  whole  of  these,  leaving  some  for  the  Recorder. 
It  is  remarkable  how  the  auditors  and  prisoners  are  penetrated  with 
the  manner  and  patience  of  these  judges,  as  contradistinguished  from 
the  hurried  way  in  which  the  trials  are  usually  conducted  ii^  these 
courts.  The  effect  it  has  on  the  prisoners  is  astonishing,  notvdth-. 
standing  the  awfiil  sentences  which  invariably  follow  in  these  cases, 
viz.  death.  They  are  generally  satisfied  they  have  had  a  fair  trial; 
VOL.  X.  u 
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ind  it  10  a  r^nmrkaible  fkct,-  that  none  who  are  tnei  by  the  eitjF 
jadfgBs  ever  think  justice  has  been  done  them.  However  gui^y 
dmy  n»y  be,  they  expect  a  eluince  on  thehr  trial,  and  deeea4  treat- 
mmit  whMe  they  are  undergoing  it.  The  most  brntal  are  aenetbk  of 
the  difibrenee  do  apparent  when  they  appear  before  what  they  call 
*'  a  real  jtidge."  I  hav6  seen  them  come  from  the  court  positively 
pleased,  althoi^h  found  guihy,  saying,  '1  am  guilty  fair  enotigh :  the 
judge  would  have  l^t  m6  say  anythtng^  he  is  such  a  nice  old  man.' 
I  have  observed  the  demeasioar  of  these  men  subsequently  to  be 
always  better  than  those  who  could  never  get  rid  of  the  notion  that 

llwy  had  not  had  a  fair  chance  on  their  trials The  rapid  and 

indecent  manner  in  which  the  trials  are  usually  conducted  ^.the  Old 
Bailey  Session-house  is  a  constant  thamie  of  censure  by  those  who 
hsro  ever  eateted  that  cotirl«  For  several  sessions  I  made  a  cideu- 
lation  of  the  average  time  which  each  trial  occupied ;  I  never  found 
il  exceed  eight  and  a  half  minute,  notwithstanding  many  cases  en- 
gage the  court  oocasion^ly  a  whole  day ;  and  in  the  Old  Court, 
wb^re  the  most  of  the  capitals  are  tried,  they  usually,  on  the  first, 
seckHtd,  and  third  days  of  the  sessions,  severally  take  mai^  hours. 
The  average  of  eight  and  a  half  minutes  h  made  on  both  the  courts, 
and  takes  in  all  the  prisoners  tried  for  eight  successive  sessions.^ 
The  rapidity  with  which  the  trials  are  dispatched  throvTs  th6  pri- 
soners into  the  utmost  confusion.  Fifty  or  sixty  of  thetn  are  kept 
in  readiness  in  th6  dock  under  the  courts  to  be  brought  up  as  they 
may  be  called  for.  These  men  seeing  their  fellow-prisoners  return 
tried  and  found  guilty  in  a  minute  or  two  aflter  being  taken  up,  be- 
oditt€  so  alarmed  and  nervous,  in  consequence  of  losing  all  prosp^et 
of  having  a  patient  trial,  that  in  their  eiforts  at  the  momcsit  to  re- 
Itframge  their  ideas,  and  plan  of  defence^  and  put  the  strongest  fea^ 
tufes  of  tlirir  cases  before  tlte  court  as  speedily  as  possible,  they 
\t$06  aU  command  over  ^mselves^  and  are  then,  to  use  their  own 
language^  taken  up  to  be  knocked  down  like  bulloicks,  ttnh6ard« 
Full  two-thirds  of  the  prisoners,  on  tlieir  return  fcam  their  trials, 
camiot  tell  of  any  thing  which  has  passed  in  the  court,  not  even, 
very  frequently,  whether  they  have  been  tried ;  and  it  is  not,  In^ 
deedi  uncommon  for  a  man  to  come  back,  after  receiving  his  sen- 
tence on  the  day  appointed  for  that  purposei  saying,  <  It  can't  be 
me  they  mean ;  I  have  not  been  tried  yet ; '  conceiving  from  the 
celerity  with  which  the  business  was  performed,  that  he  had  only 
been  up  to  plead,  or  see  a  fresh  jury  empannelled,  for  which  pur- 
pose he  had  been  probably  several  times  called  up  in  the  course  of 
on^  o^  two  daysj  waiting  in  the  dock.  With  cottntrymen,  whose 
hitbjtf  are  slow,  there  is  admetimes  no  possibility  of  pMduading  Uiem 
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to  tbe  contmy It  was  a  boast  at  the  OU  Baifejr  that  a  ft« 

eent  city  judge  could  despateli  sixty  ov  seventy  triak  a  day ;  aiMl  a 
kunent  was  made  that  his  successor  did  not  so  successfully  drive  on 
the  business.  With  the  knowledge  of  these  facts»  can  we  wonder 
that  many  serious  mistakes  should  occur  ?  The  evident  anxiety  of 
all  the  city  judges  to  proceed  with  indecent  and  unjudicial  haste 
with  the  business  of  this  court,  makes  them  frequently  petulant  at 
any  interruption  or  impediment  to  their  usual  dispatch,  which  mani- 
ftsts  Itself  in  much  acrimony  between  themselves  and  counsel ;  aB 
of  which  tends  to  throw  the  prisoner  off  his  guard,  and  prevents  YAa 
asking  questions  which  might  teaoA  to  give  the  whole  proceediaga 
a  new  fmm,  and  wMek  he  recollects  after  he  comee  oat  of  cMttt« 
Hcaet  arises  aH  that  snbseqnenl  explanition  and  eonq^hrial  m\Uk 
gentlemen  connected  with  the  prison  are  constrained  to  endun  ftsn. 
tbe  prisoners  and  their  friends^  after  the  triak  are  ovar»  eveiy  ks» 
sions.  The  juices  have  an  idea  that  the  buBineaa  of  the  eourt  aouM 
not  be  got  through  in  any  reasonaUe  time>  if  the  triak  were  not  ex* 
pedited  in  the  way  they  now  are ;  forgetting  that  any  thing  done  ia 
a  hurry  is  never  well  done*" — p.  52— 6L 

If  this  account  of  the  proceedings  of  the  Court  of  the  Old 
Bailey  at  all  approximate  to  the  truth,  it  must  be  obvious  that 
such  a  state  of  things  ought  not  to  be  suffered  to  continue. 
The  constitution  of  the  court  is  viciousi  inasmuch  as  the  judges 
are  too  much  within  the  influence  of  local  and  subordinate  in« 
terests ;  and  however  unconscious  they  may  be  of  the  effect 
produced  on  their  minds^  evidently  do  not  live  in  that  pure 
and  untainted  atmosphere  which  is  breathed  by  tbe  judges  of 
Westminster-halL  In  the  next  place,  it  is  manifiest  that  the 
eourty  as  at  present  formedi  is  incapable  of  tnoisacting,  in  a  de^ 
ccHTOus  mamier^  the  business  which  belongs  to  it,  €»r  of  giving 
a  &ir  and  satisfactory  trial  to  all  die  prisoners  arraigned  at  \tA 
bar.  The  constitution  of  this  court  therefore  requires  a  radical 
change ;  the  appointment  of  the  judges  ought  to  be  taken  from 
the  city  and  vested  in  the  crowti ;  and  the  number  of  judges 
ought  to  be  increased,  so  that  there  could  either  be  more  courts  or 
the  same  courts  could  sit  for  a  longer  time.^  The  author  pro- 
poses an  appeal  court  ^  a  remedy  for  the  defects  of  the  Old 
Bailey ;  but  this  would  be  curing  one  evil  by  another;  .and 

*  The  jurisdiction  of  the  City  of  Loudon,  and  the  manner  in  which  it  is  exero 
cised,  will,  we  hope,  come  under  the  examination  of  the  Corporation  Coinmis- 
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there  is  assuredly  no  reason  for  creating  an  appellate  jurisdic- 
tion, ivith  all  the  delay  and  expense  which  necessarily  attend 
it,  until  every  attempt  has  been  made  to  remove  the  defects  of 
the  tribunal  from  whose  decision  the  appeal  is  to  lie.  We  do 
not  mean  to  say  that  a  court  of  appeal  is  absolutely  inadmissi- 
ble in  criminal  matters ;  but  if  any  such  tribunal  should  be  es- 
tablished in  England,  there  could  be  no  reason  why  the 
prosecutions  on  the  circuit  should  be  exempted  from  its  juris- 
diction ;  and  we  believe  that  we  may  say,  without  danger  of 
contradiction,  that  no  part  of  the  administration  of  our  law 
gives  such  general  satisfaction,  or  less  requires  revision,  than 
the  trials  of  prisoners  by  the  fifteen  judges  at  the  country 
assizes. 

'  It  appears  that  the  judges  of  the  Old  Bailey  are  not  only 
sometimes  influenced  by  concealed  and  personal  interests,  but 
often  pass  sentence  without  reference  to  those  fixed  and  steady 
principles  which  ought  to'  guide  their  conduct  in  measuring 
out  the  different  lots  of  punishment  to  convicts.  On  this 
point  the  testimony  of  the  author  is  full  and  decisive. 

''  Turn  over  the  pages  of  the  Old  Bailey  session  papers  for 
^ears  past,  and  you  canjiotbut.be  struck  with  the  anomalies  which 
lire  there  apparent,  with  respect  to  crimes  and  the  sentences  that 
have  followed.     The  impiression  a  perusal  of  these  papers  made  on 
my  mind  was,  as  if  all  the  business  had  been  done  by  lottery  ;  and 
tny  observation,  during  twehty-two  sessions  on  the  occurring  cases, 
has  tended  to  convince  me,  that  a  distribution  of  justice  from  that 
wheel  of  chance,  could  not  present  a  more  incongruous  and  con- 
fused record  of  convictions  and  punishments.     In  no  case  (always 
excepting  the  capitals)  can  any  person,  however  acute  and  expe- 
rienced, form  the  slightest  opinion  of  what  the  judgment  of  the 
court  will  be.     Of  this  the  London  thieves  are  fuUv  aware.    I 
never  could  succeed  in  persuading  one,  before  his  trial,  that  he  was 
deprived  of  all  chance  of  escape.    They  will  answer,  *  Look  what 
a  court  it  is  !  how  many  worse  than  me  do  scramble  through  ;  and 
who  knows  but  I  may  be  lucky  V     What  men  know  they  must  en- 
dure, they  fear ;  what  they  think  they  can  escape,   they  despise : 
their  calculation  of  three-fourths  escaping  is  very  near  the  truth. 
Hope»  the  spring  of  action,  induces  each  to  say  to  himself,  '  Why 
^lay  I  not  be  the  lucky  one?*     The  chance  thus  given  of  acquittal  is 
the  main  cause  of  crime,     I  do  not  mearf  to  say  three- fourths  come 
off  free ;  they  are  subjected  to  some  kind  of  punishi^en.t  (excepting 
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a  few  cases  of  judgment  respited) :  the  others  feel  no  doubt,  what 
they  undergo,  but  it  is  only  as  a  soldier  in  the  fight  considers  a 
scratch — otherwise  coming  off  with  a  whole  skin,  being  ready  for 
action  again." 

The  author  proceeds  to  mention  the  case  of  a  crime  jointly 
conmiitted  by  two  persons^  of  whom  the  one  who  received  a 
good  character  from  his  employers^  was  sentenced  to  14 
years  transportation :  the  other^  who  had  no  witness  to  speak 
in  his  favour^  was  sentenced  to  six  months'  imprisonment : 
and  he  then  goes  on  to  say ; 

''Instances  of  this  kind  occur  out  of  number,  to  confirm  the 
rogues  in  their  preconceived  notions  of  the  uncertainty  of  punish- 
ment, and  that  'the  greatest  crimes  come  off  the  best.'  This  is  an 
aphorism  among  the  thieves.  I  haive  seen  some  of  them,  after 
being  sentenced  by  the  court,  dance  for  hours,  calling  out  continu- 
ously, '  Did  I  not  tell  you  all,  the  biggest  rogues  get  off  the  best?' 
The  scene  in  the  several  yards  of  Newgate  on  the  sentence-days, 
after  the  judgments  have  been  past,  defies  any  description  on  paper. 
Some  will  be  seen  jumping  and  skipping  about  for  hours,  frenzied 
with  joy  at  the  very  unexpectedly  mild  sentence  passed  on  them  ; 
others  are  cursing  and  swearing,  calling  down  imprecations  on  the 
Recorder,  for  having,'  as  they  say,  so  unfairly  measured  out  justice ; 
all  agreeing  there  is  no  proportion  in  the  punishments  to  the  crimes^ 
It  may  be  said,  it  is  of  little  import  what  these  men  think,  so  they 
are  punished.  But  is  it  of  no  importance  under  what  impressioii 
the  others  are  discharged?  if  the  discharged  feel  (as  they  assuredly 
do)  that  punishment  is  a  matter  of  chance,  they  return  to  their 
habits,  as  the  hazard-player  goes  again  to  the  dice^  in  hopes  of 
coming  off  a  winner,  and  reimbursing  himself  for  former  losses.*'*-^ 
p.  48 — 51. 

This  uncertainty  in  the  sentences  of  the  convicts  is  further 
increased  by  the  manner  in  which  the  prerogative  of  pardoOi 
vested  in  the  king,  is  exercised  by  the  subordinate  authorities. 
The  business  connected  with  this  matter  is  transacted  in 
an  office  belonging  to  the  Home  Department^  called  Mr. 
Capper*8  officey  which  gentleman  is  the  superintendant  of  the 
convicts,  and  has  the  regulation  of  their  distribution  in  prisons 
and  hulks,  or  of  their  transportation  to  a  paial  colony.  '  All 
petitions  to  the  King,  or  the  Home  Secretary  of  State,  re- 
lating to  convicts,  are  deUyered  to  this  office ;  and  inforination 
on  the  same  subject  may  be  obtained  there  from  Mr.  Capper 
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HI  ^rsoB.  Tfais  dSoe,  as  may  be  readily  imagmedy  i&  crowded 
witik  petidoBS  for  the  lemission  or  commutation  of  the  sat- 
leBoes  tsf  convicts,  and  it  w  very  probable  (aiid  periiaps  not 
much  to  be  lamented)  that  the  chief  part  of  them  receive  n 
ipiiy  cunMisy  eicamina4ioa.  The  author,  however,  (who  is  very 
fa$Sme  ^  Im  charges  of  B^alversatiaa)  is  not  oonteiited  with 
Merely  mxmm^  i3m  e&o^  of  oax^lesflness,  but  states  that  H 
tmtkim  its  ^aeisioiiB  to  he  fuided  by  parliasaenUury  iaAueiioe, 
mA  tmftmmAy  wak^es  4he  grantuig  of  pacdoats  a  siatta:  of  pa- 
tronage. We  give  these  assertions  in  the  writi^'s  own  wordsi 
nev^E^Jieless  we  camiot  help  hoping  that  they  are  either  much 
engg^iited  or  «est  upon  some  misappn^einsioiu. 

**  No  man,  whatever  may  be  Us  ease  of  imfin'y,  has  now  the 
atyifteflt  4diaaiOe  <«rheiaf  &ii4y  heard,  wsthvat  having  a  ^ievi,  pas* 
aessdl  9iat  'onAy  «f  hmnanity  and  peneveisaee,  hat  of  powerM 
iiAaenoe,  If  rodress  is  soa^t  throu^  the  seopetary's  office  la  the 
hrm  af  a  petition,  howwer  palpable  and  dear  his  <»ae  may  he. 
The  diifioa^  »  te  get  a  re-eonsideradion  of  it.  !«i  many  cases  i 
hM  wriltHi  ^Hir  and  five  petidiions,  eack  time  re£srriDg  to  >^  fcnr* 
Mar,  afid  when  at  lengdi  tkrougk  ihe  perseveraace,  w  perha^  the 
^viekiioe  of  aa  inMKvidiial,  some  kind  imswer  was  obtained,  it  was 
fiMmd  ibey  had  never  heard  of  the  case,  aid  all  the  papers  were 
hist.  Th«s  is  vam^lmes  a  serious  mafater  to  tlie  petkiaiier,  as  the 
same  arffidavits  are  not^ways  vgpxk  to  be  obtained.  I  drew  ap 
one  mot  long  since  df  a  asost  inqim*tant  natane  to  a  prisoner,  which 
Was  atladhed  to  his  petitimi,  and  sent  into  the  offioe.  Afiier  making 
a  secondmid  a  ^fird  ai^lication,  it  was  discovaved  the  doonmeaft 
Was  miAii^  or  lost.  On  aeferring  back  to  the  party  who  made  it, 
i  was  mfonned  he  was  dead,  and  the  prisoner  left  without  hope  of 
eter  again  being  able  to  establish  his  case. . . .  Apply  to  any  of  the 
l^endemen  connected  wi^  the  Old  Bailey,  and  inquire  what  ateps 
they  would  recommend  to  be  adopted  for  the  liberation  of  a  pri- 
soner supposed  to  be  innocent.  Have  you  any  interest  with  the 
Secretary  of  State  ?  will  be  the  first  question  put  to  the  inquirer. 
^Secondly,  any  man  of  title,  or  any  member  of  parliament,  possessed 
of  ministerial  influence,  that  you  can  cadi  in  to  your  aid  ?  So  im- 
prest are  Ihe  gentlemen  belonging  to  Newgate  wifti  this  notion, 
linft  if  Jthe  inqmring  party  repfly  m  the  negative^  he  wfll  at  once  be 
%(^,  theteis  no  hope  of  obtaining  a  pardon  or  commntatiefn ;  and 
^ia  paiPlitsuhHr  indh^idfiid  is  mentioned  as  l&ely  to  assist,  they  wiSl 
■amatiamii  add»  ''<  J^oii't  on^oy  hnn,  he  is  not  ^iked  at  head- 
(^Mrtera^" .  i  .^  The  ioataaees   wheiwia  <ou]^pisttf  ave  d^ohirged 
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thcai]^  tlie  pardoQ-ofiice,  by  means  of  iDEuencei  regardjiecia  of 
merits,  are  of  continued  occurrence.  The  manner  in  -whicb  nfibU- 
men  and  others  of  aristocratical  interest  are  induced  to  interfere  in 
tbese  cases,  is  not  unfrequently  at  the  solicitation  of  a  favorite 
servant,  a  butler,  valet,  or  lady's  maid,  who  are  rendered  unhappy 
by  a  brother  or  cousin  being  under  a  heavy  sentence  of  die  law, 
and  naturally  enough  avail  jdiemselves  of  their  proximity  to  power, 
and  entreat  their  masters  and  mistresses  so  tn^ortimatQly  to  inter* 
fere  wkh  their  good  offices,  diat  even  for  their  own  sakes  ibsy 
inteifere. . .  Not  a  few  have  escaped  dusou^  eieetaoneeriag  intepaeait* 
Winn  the  candemned  party  has  a  fttther  or  brothers  poasQssed  of 
votes  §at  a  iborouf^,  ^  member  is  speadily  given  to  untlerstaad) 
that  «  pwdon  lor  their  relation  woijdd  bind  the  whole  famtty  ftr 
ever  to  his  iis^rest  in  the  borough." — p- 117,  124,  142. 

The  list  of  convicts  capitally  sentenced  at  the  Old  Bailey 
is  laid  before  the  Cabinet  Council,  who  select  from  it  the 
persons  who  s^re  to  be  executed.  In  making  this  selection  the 
members  of  the  Cabinet  (who  certainly  cannot  be  considered 
as  peculiarly  fitted  tp  form  a  criminal  court  of  appeal,)  may 
be  supposed  to  act  on  the  suggestions  of  the  Home  Secretary « 

^*  Let  us  inquire  what  he  (the  Home  Secretary)  knows  more  than 
any  other  member  of  the  Council*  His  only  sources  of  information 
are  through  the  senior  clerks  of  his  office,  who  are  in  daily  qooi'' 
muakatioa  with  the  officers  of  NeWgate,  where  all  kinds  of  exag- 
gerated reports,  in  every  case,  both  for  and  i^auist  the  ,prisoiiim^, 
are  always  in  oireitlation.  These  reports  are  picked  up,  and  forixl 
nemoraDdato  go  into  the  Secretary's  hands,  for  his  guidance  and 
advice  to  ^die  Couticfl.  They  hear  no  -evidttice,  and  do  not  even 
consult  the  judge  who  passes  the  sentences  oh  the  prisoners.  As 
ft  is  now  conducted,  the  members  of  the  CouncH  may  as  well  adopt 
the  plan  the  condemned  criminals  say  they  do,  viz.  as  soon  as  they 
see  the  list  of  names,  determine  on  how  many  out  of  the  number 
will  suffice  lor  example  (and  latterly  how  many  the  public  will 
paitiently  see  executed,)  then  write  the  whole  of  the  names  on  slip, 
of  paper,  and  puttmg  tliem  into  a  bag,  call  the  Recorder  into  the 
counciixchamber,  and  desire  him  to  dip  in  for  the  names,  as  nMiny 
as  may  be  wanted.  It  is  a  common  remark  axmrng  the  city  autho-i 
rities,  that  a  large  majority  of  the  malefactors  selected  by  the 
Council  for  execution  have  been  in  opposition  to  those  which  in 
their  judgmient,  derived  from  a  knowledge <if  the  fiict;B  of  tbecases, 
ibe^  «oo^dered  most  lik^y  from  their  crimes  to  have  suffered :  and 
it  is  ^ui  perhaps  wlueh  occasions  so  mtiich  €^xertion  on  the  pan  of* 
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these  gentlemen,  in  every  case^  to  save  the  malefactor  when  t)rdered 
for  execution." — p.  129,  135 — 41. 

We  will  sum  up  the  author's  account  of  the  various  causes 
of  the  uncertainty  of  punishment,  with  his  remarks  on  the 
effects  which  it  produces  on  the  minds  of  malefactors. 

"  All  legislators  and  writers  who  have  treated  on  this  subject 
(l^lihishment,)  have,  I  conceive,  fallen  into  one  error,  which  it  is  of 
the  first  importance  to  point  out,  viz.  that  offenders  weigh  the  con- 
sequences annexed  to  the  commission  of  crime,  with  a  merchant's 
eye  of  profit  and  loss ;  that  the  robber  sits  down  and  figures  to 
make  up  his  book,  like  a  race-horse  betting  man  of  the  turf,  cal- 
culating how  be  can  stand  to  win  the  most  at  the  least  possible  risk 
of  losing :  now  this  the  professional  criminals  do  to  the  nicest  point 
of  calculation,  as  regards  the  chances  of  detection  in  committing 
certain  offences,  but  tl>ey  reflect  not  on  the  particular  consequences 
annexed  to  any  specific  crime.  Their  fears  are  all  absorbed  in  the 
general  one  of  detection — of  the  loss  of  liberty,  and  deprivation  of 
their  licentious  enjoyments ;  tlie  sight  of  an  officer  awakens  no 
other  sensations  of  fear  than  that  of  a  period  having  arrived  which 
must  terminate  their  career  of  plunder  and  pleasure.  Punishment 
never  crosses  their  minds,  not  even  when  committed  to  prison; 
then  all  their  thoughts  are  engaged  on  the  chances  they  have  of  an 
acquittal,  and  not  oh  the  probable  measure  of  personal  punishment 
and  pain  which  may  be  awarded  ihem.  As  the  day  of  trial  ap- 
.  proacfaes,  they  begin  to  discuss  with  their  companions  thfeir  pro- 
bable sentences  as  to  time:  the  happiest  prisoners  in  Newgate 
being  always  those  who  expect  to  be  capitally  indicted,  because 
they  think,  when  death  is  the  penalty  of  their  offence,  that  the 
chances  of  acquittal  are  multiplied. . . .  The  expectants  of  trans- 
portation are  invariably  the  most  melancholy  prisoners.  '  What 
will  become  of  poor  Sal  ?  it  will  be  eighty-four  months  before  I 
shall  see  her  again.*  *  Disgrace  or  punishment  is  regarded  only 
as.  it  deprives- them  of  a  continuance  in  an  abandoned  and  licen- 
tious course  of  life  ;  neither  stripes,  hard  labour,  or  harder  food, 
enters  into  their  calculations  of  secondary  punishment ;  it  is  all  a 
question  o£  time  with  them.  *  How  long  will  it  be  before  I  can 
return  again  to  liberty. and  my  companionis  V  is  their  daily  theme.'' 
*-^p.  £  1 3— '5* 

*  We  beg  to  obterre  that  the  prisoners  who  make  this  exclamatioQ  caDnot  be 
vary  good  calevlators  of  chances,  for  a  sentence  ef  seven  yaars'  tmsportafion  al- 
most invariably  means  confinement  in  the  hulks  for  thi^  years  and  a  hatf» 
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We  have  no  doubt  that  the  author  is  correct  in  his  stated 
ment  that  the  chief  inducement  to  the  commission  of  crime  in 
the  metropolis  is  the  uncertainty  of  detection  and  ccmviction ; 
and  suchy  we  believe,  would  still  be  the  case  under  the  best 
system  of  police  and  the  most  perfect  criminal  procedure  which 
could  be  contrived  and  established.  ^  Nevertheless,  it  cannot 
be  denied  that  much  might  be  done  to  diminish  the  number 
of  favourable  chances  on  which  the  London  male&ctor  may 
now  reasonably  calculate,  by  improving  the  constitution  of 
the  tribunal  by  which  he  is  tried,  by  introducing  a  gireater 
uniformity  into  the  sentences,  and  by  limiting  the  interference 
of  the  govemment  with  the  decisions  of  the  criminal  judges. 
It  seems  to  us,  however,  that  the  criminal  business  of  the 
metropolis  can  never  be  conducted  in  a  satisfactory  manner, 
until  a  public  proseciitor  shall  have  been  appointed,  who 
would  take  the  case  out  of  the  hands  of  private  parties,  who 
would  enforce  the  attetidahoe  of  witnesses,  and  not  permit 
them.  (a»  the  author  complains  that  they  now  do,  p.  108,)  to 
laugh  at  the  subpoena  of  the  court ;  who  would  prevent  the 
tumultuous  despatch  of  important  trials  which  now  seems  to 
b^  too  common  at  the  Old  Bailey,  and  who  could  oiEcially 
communicate  to  the  Home  Office  inf(Nrmation  on  which  it 
could  rely,  instead  of  its  being  left,  as  is  now  the  case,  to  act 
either  on  vague  and  unautheniieated  reports,  or  the  solickatAons 
:^  interested  parties.    There  are  many  parts  of  our  law  which 
are  still  suited  to  oountiy  districts,  but  which  have  be^n  found 
to  fail  in  large  towns :  thus  the  unpaid  magistrates  still  con- 
tinue to  dispense  justice  in  all  counties,  and  all  but  the  most 
poptdous  towns,  nor  is  it  very  easy  for  those  who  most  object 
to  their  jurisdiction  to  suggest  a  substitute  for  them  :  but  in 
London  and  some  of  the  great  manufacturing  towns  stipen- 
diary ms^strates  have  been  long  appointed^  by  whom  all  the 
business  is  transacted.     In  like  manoier,  without  making  a 
general  change  in  our  system .  of  private  prosecutions,  we 
.  would. put  all  the  indictments  of  the  metropolis,  and^perhaps 
of  Liverpool,  Manchester,  Birmingham,  and  such  large  towns, 
in  the  hands  of  a  public  prosecutor.     In  the  country  districts 
there  is  not  .a  sufficient  number  of  prosecutiims  to  make  it 
desirable  that  there  should  be  a  person  appointed  by  the 
?r6wn  to  conduct  all  the  criminal  business :   in  the  large 
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Ui>ym»,  howerer^  k  is  od^erwiBe ;  find  wa  Aie  Aitty  persiuuied 
dhat  the  first  eiep  towards  the  impros^eiaeDt  of  the  mnuBai 
proeeduse  at  die  Old  Bailey  would  be  the  ^uppdgaifaaismt  di 
madi  ma  ofSbc&r  as  ve  have  deaar&ed^     We  a^^ee^  jftomor^r^ 
mill  the  attthor  mbi  thinkingy  thai  in  cmr  syatesa  of  seooedaiy 
pwushmeots^  that  which  the  jmalkml»  moai  conttder  •«  ^ 
iMs  cf  time :  we  expressed  this  ^finioo.  wiA  jrespeet  i»  one  ^ 
these  pnniriiiis^Dts  ia  a  forater  iMimber^  when  we  said,  ^  1^ 
bulks  ane  eonBidered  m  the  iight  of  a  saeriftee  of  ao  ixNidi 
iiBse :  a  prisoner  ^vses  up  tibree  yeans  of  fdeasure,  hut  1m:  does 
mot  pms  iiaee  yeavs  of  paifi/'-^(V€L  7.)    «Itis  pveeiaeily  on 
Am  growEid  tibat  we  objealed  io  all  om  seeoadary  pwoiishr 
inenlts^  as  h^g  iaeffioi^it  and  dievoid  of  ien»r :  a  eomi^et  ifi 
•the  hulks  or  ia  New  South  Waks  is  kideed  depmed  of  his 
liberty^  aaad  may  find  the  monoitony  of  a  gaei  or  a  jsiaae-gaag 
aonewhat  iiksome  after  tiie  sensual  es^oyBsents  and  the 
fererish  ^xdiletaeafls  of  his  preenoos  life :  Int  his  pwaiafaaaeBt 
is  ra^er  a  souree  of  privaMon  than  of  aeimei  SM^fermg  ;  ha& 
time  is  rath^  wasted  than  passed  in  miamf.    We  w^mid, 
however^  make  paiiushncients  ^beaded  foi*  their  poskisr^  aa  well 
as  negative  efieols :  we  would  not  only  depiive a^conyict  of  Ins 
^Id  pleasures^  hut  inflict  on  him  new  pains :  and  it  aKmidiben 
he  seen  whether  <(iiie  imnds  of  <^riniinals  would  not  be  anfluenjoed 
%y  fhe  fear  <^  punisbiBent,  as  wdilas  hy  &e  diatike  of  loss 
•ef  time.    Mr.  Wakefield  saya^  4hait  when  he  read  the  aeeount 
of  ike  American  paiHemlJaiiies  to  the  priscffienB  in  Newgate^ 
^hey  shuddered  with'  hervor ;  we  (^k(»jdd  be  glad  to  knoar 
where  is  the  man  who  (Juddered  at  the  {Nrospect  </l  being  an 
agrieul^ral  labourer^  cm:  a  mechanic^  or  a  ahofiman's  oWk  tot 
^ght  years  in  New  South  Wales  ?  It  is  quite  absurd  to  suppose 
that  sudh  refined  cale«ilators  of  chances^  as  &e  Londcm  thksres 
aiie  represented  to  be,  will  not  fear  that  which  is  truly  formid- 
aUe,  t)6ea¥Hi6  they  do  not  fear^at  which  is  not  Ibrmidabley  and 
because  €bey  dislike  'a  pfumshment  on  the  only  ground  wUch 
^Qflfkes  it  an  ol^eet  <tf-disyLey  yiz.  tiiat  it  <ciito  4fe^n  <sh«t  in 
^mr  career  of  pleasure  and  profit.     It  is  snentionad  in  the 
laat  repoPt  of -tl^  Ameriean  f^rison  Sisciphne  Soeieiy^  that 
^uriiig*the  laat  few  years  crfflaeshave  msm^sed  in  Aose  states 
of  the  Union  which  han^e  not  adopted  the  hiipfOTed  pemten- 
^saj  system,  not  ^because  tiie  pohoe  has  be«w^r»e,  er  be- 
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eMMie  the  tenqiMions  to  ^ise  Ime^  been  greater,  hni  beeanse 
die  tiiie^es  atigrated  into  states  where  the  pumehmentB  were 
less  severe,  from  the  states  where  the  punishments  were  more 
severe.  His  is  a  decided  proof  that  persons  about  to  commit 
a  crime  sometimes  take  into  their  account  the  quantum  of 
punishment,  as  well  as  the  chance  of  conviction.  If  under 
our  penal  system  persons  about  to  commit  crioAe  do  not  anti- 
<^ate  pain,  the  reason  is  not  that  they  do  not  fear  pain,  but 
thai  our  system  does  not  inflict  any. 

The  author,  aotwithstajcfeding  his  dislike  tor  nearly  the  whole 
f9£omiaamiml  jurispnidesiee,  nevecdielew  gpeatiy  adoakes  the 
flaert  vmdkke^cmB  amd  ali^rd  part  of  k,  m.  tenspcHstotkn  to 
At  odbmes«  ife  is  v«ry  «E^ry  with  tfae  eommittee  on  secomd- 
«ry  pmaof^Hne&ts,  wi^  Afchbiskop  Wliately,  with  Mr.  Wakie- 
fi(#d,  with  Mr.  Oieppet,  with  Mr.  Wonfeier  (and  he  might  have 
ttdded,  witfi  nearly  every  person  who  has  recently  spoken  ©r 
wi4tten  on  ibSs  subject,)  for  saying  that  transportation  is  not 
dreaded  in  this  country ;  and  he  meets  them  with  the  fol- 

^*  The  only  punishment  fhey  (the  thieves)  dread  is  transportation ; 

"fliey  hold  all  others  in  contempt ;  and  f  believe  even  that  of  death 

woM  to9e  its  terrors  cfM  k  not  lead  to  Ae  greatest  of  all  their  dreads, 

^fansp&fid^kin  for  4^,    0eath,  indeed,  has  no  terrors  'hr  any  one 

«iiilM  tnet  wfAi -ttt  4(^86  quarters.   TeU  ihe  ^ief  ofdeatii  and  he  wiK 

A&sviffir,  ^  Silver  Msdy  I  eaadfe  biit  «Bee.'    Name "traospotftaiftimi, 

^adAey.'lnra  fnk.'. ..    He  (Afe.  WakoMd)  ifcudci  iranqKurtatagn 

Imufn^Hfttwrn;  I'duBkttvpuniAiDeiitaomuchdpflided.    Histhe 

mtrnJoea:  ia  ^hiok  tfak  iatttniimeiit4»f  ibe  lam  is  joaad.;;  k  k  tbemuseK- 

tskit^  «f  it  whiidi  robs  it  of  its  stingt  and  makes  it  powtierJbss  as  .an 

jexaa^k*    When  it  is  one  day  paased  on  an  ofiender  Sax  stealing  a 

jpenny  tart,  or  a  small  loaf  of  bread,  and  the  next  a  hundred  old  and 

practised  pickpockets  [are*]  allowed  to  get  off  with  one  or  two 

months*  imprisonment,  it  is  not  to  be  expected  they  will  hold  this 

or  any  other  punisliment  in  dread  until  they  are  overtaken  by  it. , . 

They  calculate  that  but  «ie  in  four  of  the  number  found  gu^ty  is 

transported,  making  a  balance  in  Aeir  favour  of  three  to  one,  over 

Mid.ffbo>re  #€  ishanees  'Ibey  "redtoR  thm  tikiXt  gives  llhemijf  ixnn- 

^ittiag  etme  wMMnrt  dcHectiatt*    As  tiiey<ean»ot  in  any  eNdrar  wa^ 

account  for  the  number  of  old  offenders  bein^  pemiitted  to  escape 

Mith  Jmes  (i.  e«  imprisonment,}  a  notion  is  ccuumon  with  them  that 

the  trecorder  is  afraid  to  tiamtpart  inace  ihaa  a  -fiextain  ttumhei;,  hst 
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he  should  encumber  the  government,  and  increase  the  charges  for 
their  maintenance  at  home,  or  conveyance  abroad,  beyond  what  it 
would  be  prudent  to  incur."...  "  Observing  only  a  certain,  and 
nearly  an  equal  number  transported  each  session,  they  have  imbibed 
a  notion  that  the  recorder  cannot  exceed  it,  and  that  he  selects 
those  to  whom  he  takes  a  dislike  at  the  bar,  not  for  the  magnitude 
of  their  offences,  but  from  caprice  or  chance.  It  is  under  this 
impression  they  are  afraid  of  speaking  when  in  court,  lest  they 
should  give  offence,  and  excite  petulance  in  the  judge,  which  would, 
in  their  opinion,  inevitably  include  them  in  the  devoted  batch  of 
transports,  of  which  their  horror  is  inconceivable ;  first,  because 
many  have  already  undergone  the  punishment ;  and  secondly,  all 
who  have  not  are  fully  aware  of  the  privations  to  fvhich  it  subjects 
them.", . .  **  I  have  seen  some  thousands  under  this  sentence,  aiid 
never  conversed  with  one  who  did  not  appear  to  consider  the 
punishment,  if  it  exceeded  seven  years,  equal  to  death.  The  first 
question  an  untried  prisoner  asks  of  those  to  whom  he  is  about  to 
entrust  his  defence  is,  '  Do  you  think  I  shall  be  transported?  save 
me  from  that,  and  I  don't  mind  any  thing  else.* " — p.  4?;^ — 8.* 

With  regard  to  these  statements,  we  remark,  in  the  fir^ 
place,  that  it  is  a  palpable  exaggeration  when  criminals  are 
represented  as  dreading  transportation  as  much  as  death. 
They  may,  perhaps,  sometimes  use  this  expression ;  but  we 
have  no  (k>ubt  that  they  would  strongly  object  to  be  taken  at 
their  word,  and  with  the  lai^e  majority  of  convicts  under 
sentence  of  death,  we  suspect  that  a  respite  is  so  grateful, 
that  they  scarcely  consider  what  is  the  punishment  to  hfe 
substituted  for  it.  Setting  aside,  therefore,  this  assertion, 
which  is  manifestly  overcharged  and  absurd,  we  believe  thai 
the  author  is  strictly  correct  in  sajring  that  the  London  cri- 
minals dread  transportation  more  than  any  other  secondary 
punishment,  excepting,  however,  the  penitentiary;  that  is  to 
say,  they  dread  exile  to  a  distant  land,  either  for  life  or  a  long 
term  of  years,  more  than  imprisonment  in  society,  and  without 
silence,  in  their  own  country.  Having  been  for  the  most  part 
accustomed  to  a  life  of  ease,  luxury,  and  debauchery,  they 
naturally  view  with  alarm  (as  the  author  justly  remarks)  the 
privations  o(  a  convict's  life  in  New  South -Wales  orVan 

*  The  author  has  another  passage  on  the  dread  of  ihe  London  delinquents  for 
transportation,  (p.  235,)  but  it  refers  not  to  the  puniihmint,  but  to  the  ientence, 
i.  e.  when  it  is  x:ommuted  in^  imprisonment  in  the  hulks. 


Old  Bailey  Experience,  287 

Dieman's  Land.  But  this  does  not  prove  that  transportation 
is  a  seyere  and  painful  punishment :  it  merely  proves  that  loss 
of  liberty  and  exile  for  six  or  eight  years  is  worse  than  social 
imprisonment  at  home  for  two  or  three  years,  at  least  in  the 
opinion  of  the  flourishing  London  thieves.  Criminals  in  the 
country,  and  especially  in  Ireland,  may  perhaps  entertain  a 
different  opinion  on  this  subject.  Hence  we  find  that  crime 
is  not  unfirequently  committed  in  order  that  the  convict  may 
be  tranq>orted,  which,  under  a  good  penitentiary  system, 
would  be  utterly  impossible.  We  mentioned  in  a  former 
number  the  cases  of  thirty  Irish  women,  who  had  committed 
crime  apparently  in  order  to  join  their  husbands  and  other 
relations  in  the  penal  colonies:  a  letter  from  a  transport, 
circulated  in  Bedfordshire,  made  the  agricultural  labourers 
desire  to  be  transported  (Law  Mag.  vol.  vii.  p.  16, 17) ;  and  the 
author  mentions  9x1  instance  of  an  attorney's  clerk  having 
been  tiansported  for  embezzlement :  and  that  about  two  years 
after  be  l6ft  the  comttry,  ^'  his  eldest  son,  a  youth  aged  fifteen 
years,  committed  an  offence  for  the  avowed  purpose  of  being 
sent  out  to  his  father :  this  fact  was  stated  to  the  court,  and 
he  was  accommodated  with  seven  years  transportation,  with 
permission  to  go  out  immediately  to  his  parent." — (p.  145.) 
It  is  quite  clear  that  to  such  persons  as  these,  the  distinction 
betvveen  transportation  and  emigration  consists  merely  in  the 
mame:  if  a  transport's  life  was  positively  painful,  no  one 
would  covet  it,  whatever  might  be  his  circumstances:  we 
should  be  glad  to  know  who  ever  committed  a  crime  in  order 
to  gain  admittance  into  one  of  the  new  American  peniten- 
tiaries ?  The  autlior,  however,  allows  in  suiother  place  that, 
although  convicted  criminals  may  dread  transportation,  cri- 
minals' at  large  entertain  a  different  view  of  this  punishment ; 
and  as  the  object  of  a  punishment  is  *not  to  terrify  the  suf- 
feT&m,  but  to  deter  others  from  crime  by  the  fear  of  pain,  he 
in  &yct  by  this  admission  neutralizes  the  effects  of  his  other 
remarks.  Speaking  of  the  proneness  of  the  vulgar  to  exagge- 
ration, he  says, 

*  "  Unfortunately  this  propensity  of  their's  is  now  acting  in  favour 
of  crime ;  they  now  persuade  themselves  that  at  the  worst  the  life 
of  a  eonvtetin  the  colonies  is  no  such  bad  life,  and  believe  that  in  many 
instances  fortunes  have  been  and  can  again  be  made.    Most  of  them, 
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however^  wbibt  at  large,  do  but  flatter  and  pander  to  their  own 
deception,  for  when  the  sentenee  is  passed  on  tbei%  they  becoaoe 
dreadfully  alarmed ;  yet,  aa  their  conversation  in  the  world  aoKRig 
their  companions  has  an  opposite  tendency,,  many  ihievet  are  read/if 
enmgh  to  listen  to  the  Jlattertng  tale^T-'fi*  217. 

The  author  is  very  severe  on  Archbishop  Whately*s  work  on 
Secondary Ptinishments, and  he  attempts  to  refute  severalof  the 
positions  advanced  in  it :  but  his  remarks  on  it  are  so  utterly 
absurd^  and  his  misrepresentations  of  the  arguments  which  it 
contains  so  palpable^  that  it  would  be  a  mere  waste  of  time  to 
expose  such  worthless  and  incoherent  dedamation.  Among 
other  mistakes  which  he  commits  on  this  subject,  he  attributes 
the  article  on  Secondary  Punishments  which  appeared  in  our 
thirteenth  number,  -and  which  is  reprinted  in  Archbishop 
Whatel/s  Appendix  (p.  104—167,)  to  Archbishop  Whately 
himself;  whereas  the  archbishop  in  his  J^etter  to  Lord  Grey 
distinctly  states  that  he  is  not  the  author  of  it. — (p.  2.)  The 
following  may  serve  *as  a  specimen  of  the  manner  in  which  his 
criticisms  of  this  work  are  written : 

"  His  notions  are  rand<»n1y  written  down»  tnifonnded  on  any 
data;  and  when  any  facts  are  cited,  they  are  always  distorted  or 
miaapplie4*  Thus,  because  Dr.  0*HaHoran  was»  afVer  a  long 
service,  allowed  to  keep  a  school  in  New  South  Wales,  for  the 
support  of  a  large  family,  the  archbishop  (i.  e.  the  Law  Magazine,) 
takes  occasion  roundly  to  assert,  p.  117,  that  all  gentlemen  con- 
victs are  allowed  to  live  in  a  *  state  of  comfort  and  enjoyment ; 
that  is  to  say,  they  are  employed  as  clerks  in  the  government 
olBces,  or  given  as  tutors  to  private  families ;  their  whole  time, 
except  when  occupied  with  businetRf,  being  at  their  own  disposal.*  '* 


Now,  if  any  one  thii:^  relating  to  the  punishment  of  tnma* 
portation  is  more  certain  than  another,  it  is  that  theclaaa  of 
gentlemen  convicts  have  not  been  compelled  either  to  agri- 
cultural or  mechanical  labour ;  but  have  been  employed  in 
callings  more  agreeable  to  their  former  mode  of  life,  as  clerks,, 
tutors,  schoolmasters,  tavern  waiters,  &c.  The  evidence  of  ^11 
the  different  witnesses  examined  by  the  Committee  who  state 
this  fact  will  be  found  either  extracted  or  referred  to  in  the 
part  cited  by  the  writer  himself  from  Archbishop  Whately's 
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Appendix,  p.  117'*»20r  So  far  fron  oust  haying  rested  ow 
siatesBCTEt  on  the  single  ease  of  Dr.  CHaUoran,  we  did  not 
even  mentum  hu  name  in  the  text,  and  only  named  him  m  a 
note,  where  we  expressed  om  regret  that  he  should  have  been 
permitted  to  hare  the  management  of  a  s^chool ;  and  althongh 
this  remark  excites  the  writer's  displeasure,  we  still  think 
(without  at  an  entering  into  the  merits  of  Dr.  O'Halloran's 
case,  of  which  we  know  nothing,)  that  even  in  such  a  sink  of 
vice  and  profligacy  as  New  Soutl^ Wales,  it  is  a  shameful 
thing  that  the  education  of  the  rising  generation  should  be 
entrusted  to  convicts.  The  practice  of  employing  gentlemen 
convicts  in  superior  stations  of  this  kind  is  indeed  so  common 
that  the  author  mentions  two  cases  incidentally  within  a  few 
pages ;  one  of  an  attorney,  who  was  transported  for  embezzle- 
ment, and  is  now  in  an  attorney's  office  at  Hobart  Town 
— (p.  103) ;  and  another  of  a  shopman,  who  wfts  transported 
for  burglary,  and  is  now  a  teacher  in  a  school  at  the  same 
place. — (p.  130.)  It  is  utterly  inconceivable  that  any  body 
who  had  read  (ajid  understood)  the  evidence  taken  by  the 
late  Committee  on  Secondary  Punishments,  or  even  the  ex- 
tracts which  we  made  from  it,  should  have  fallen  into  the 
error  which  this  confident  writer  commits,  in  pretending  ia 
correct  the  statements  of  others* 

Before  we  quit  this  subject,  we  will  cite  the  follcrwing 
passage,,  as  the  letter  to  which  it  refers  was  mentioned  by 
Mr.  Wontner  in  his  evidence  before  the  Committee  on  Se- 
condary Punishments,  and  was  quoted  by  tis  as  the  only  tes- 
timony of  a  convict  to  the  suflerings  of  transportation. 

*'  Aboat  three  yeari  slnee,  Mn  Wotitner,  the  governor  of  NirW'^ 
g*t«»  received-ft  letter  from  a  yottiiff  maa^  a  transport  ia  N«w  Boath 
Wales,  which  was  inserted  in  most  of  the  daily  newspapers  by  order 
of  the  sheriffs.  The  letter  eommmioed  by  thanking  Mr«  Wontner 
for  the  kindness  shown  hiro  while  in  Newgate,  and  then  went  on 
giving  him  a  most  melancholy  picture  of  his  then  wretched  state  of 
existence.  (le  said  he  was  some  hundreds  of  miles  up  the  country, 
beyond  Paramatta ;  that  he  was  employed  in  tending  sheep,  slept 
in  a  mud  hut  on  straw,  and  living  on  the  most  coarse  food,  and 
above  all  was  forty  miles  from  any  place  of  religious  instruction, 
which  grieved  him  more  than  all  his  other  troubles.  Since  the 
receipt  and  publication  of  this  letter,  I  have  seen  a  hear  relation  of 
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the  writer  of  it,  who  informed  me  that  the  convict  was  never  so 
situated  as  described  in  the  letter ;  and  that  he  (the  relation)  had 
about  the  .  same  time  himself  received  a  letter,  explaining  the. 
motives  which  induced  him  to  write  the  one  addressed  to  the 
governor  of  Newgate,  viz.  that  on  his  arrival  in  the^colony,  the 
great  intere&t  which  had  been  previously  exerted  for  him  by  his 
friends,  procured  him  some  signal  favours,  which  excited  the  jea- 
lousy of  another  young  man,  a  fellow- convict,  who  went  out  with 
him,  and  who  threatened  ta^write  home  and  inform  the  authorities 
of  the  shameful  partiality  shown.  This  alarmed  the  favoured  man, 
who  then  wrote  the,  letter  in  question,  in  the  hope  of  counteracting 
any  effect  his  rival's  communication  might  produce  on  the  minds  of 
those  to  whom  it  should  be  addressed." — ^p.  £47. 

As  we  intend  shortly  to  devote  a  separate  article  to  the 
subject  of  capital  punishments^  we  shall  not  examine  what 
the  author  says  on  this  point.  There  is  of  course^  the  usual 
allowance  of  declamati(m  on  the  severity^  or  what  he  is  pleased 
to  call  the  acerbity,  of  our  criminal  codft :  although  every 
pne  acquainted  with  the  mode  in  which  these  laws  are  exe- 
cuted, knows  that  it  is  only  their  letter  which  is  sanguinary, 
and  that  there  are  few  crimes,  and  none  but  those  of  a  serious 
character,  whicl^  are  how  visited  with  capital  punishment. 

The  author  of  this  book  appears  to  be  a  very  ignorant  man; 
and  in  order  to  display  th^extremely  small  portion  of  learning 
which  he  possesses,  he  fills  his  ungrammatical  and  incoherent 
sentences  ynih  hard  words,  unknown  to  the  English  dic- 
tionary, and  intended  to  be  derived  from  the  Greek  and  Latin, 
but  mangled,  mis-spelt,  and  misapplied  in  the  most  ludicrous 
manner.  We  do  not  indeed,  remember  to  have  met  with  any 
writer  whose  style  so  closely  resembles  thsit  of  Mrs.  Malaprop, 
as  the  author  (^  Old  Bailey  Experience;  like  her  too,  he  en- 
dently  prides  himself n^ostespeeially  on ''  his  use  of  the  oracu- 
lar tongue,  and  «  nice  derangement  of  epitaptis.''  In  adklition  to 
this  unfortunate  propensity  for  fine  words,  he  appears  to  have 
picked  up,  from  some  apothecary's  shop-boy,  just  such  a 
smattering  of  medical  science,  as  enables  him  to  pervert  a 
certain  number  of  medical  terms,  and  to  mis-state  a  certain 
number  of  medical  facts,  for  the  purpose  of  illustrating  crimi- 
nal jurisprudence.  The  following  are  a  few  flowers  selected 
from  this  garden  of  slip-slop  ekK}«tence. 
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'^  There  can  be  no  happiness  in  a  country,  when  all' the  parts  of 
the  community  are  not  harmonized ;  and  it  is  the  peculiar  province 
of  the  leaders  in  a  concert  to  make  themselves  acquainted  with  the 
keys  and  chords,  to  produce  harmony.  The  body  politic  may  be 
compared  to  the  body  corporate ;  if  the  symbolism  of  the  parts  are 
disturbed  or  interrupted,  disease  is  the  immediate  result,  morbid 
action  commences.  If  there  be  a  non-consent  of  the  different  parts 
of  the  body,  through  the  intermediation  of  the  nerves,  muscular  vo- 
lition ceases,  and  all  is  jarring  and  confusion,  when  the  body  be- 
comes elumbated  and  unhealthy." — ^p.  2, 

**  The  material  essence  of  religion  is  deep  seated  within  the  peri- 
cardium, mingled,  and  in  company  with  all  the  other  feelings  of  the 
heart,  which  when  ripe  and  matured  make  a  journey  to  the  head, 
to  hold  communion  with  the  judgment,  one  sense  instructing  the 
other.'* — p.  18.  ^ 

<'  Hunger,  it  is  true,  does  most  commonly  stir  all  animals  into 
action,  but  partial  feeding  for  any  length  of  time,  combined  with  an 
agonised  state  of  mind,  arising  from  surrounding  miserable  circum- 
stances, will  inevitably  superinduce  inappetency,  reducing  the  human 
frame  into  a  kind  of  semi-torpid  and  vivid  state,  under  which  the 
mind  becomes  stultified  and  callous  lo  the  affection^  and  ajnenities 
of  life/'— p.  23. 

**  In  the  neighbourhoods  where  most  of  the  offenders  have  been 
brought  up,  vice  id  found  in  a  concrete  and  concentrated  form,  con- 
taminating like  a  universal  miasmata  all  who  breathe  the  pesti- 
lential vapours.  The  influences  on  our  moral  natures  are  slow 
but  sure,  like  a  vortex  or  whirlpool.  Vicious  examples  draw  but 
slowly  at  the  outer  circle,  increasing  at  every  completion  of  each 
concentric  ring,  until  at  length  they  are  drawn  rapidly  down,  never 
to  rise  again." — p.  368. 

"  Sensitive  minds,  by  the  practice  of  this  vice  (gambling),  either 
become  maniacs  or  suicides ;  those  possessing  more  hebetude^  un- 
dergo in  every  ^tate  the  process  ofcallidity  and  callosification,  until 
they  become  hardened  and  tempered  for  every  act  of  desperation 
against  the  laws  of  their  country,  and  the  social  bonds  oH  society .^-^ 
p.  383.. 

We  hope  that  our  readers  will  not  be  so  fiinty-hearted  as 
to  resist  tihe  following  appeal  to  their  good  feelings. 

"Dispossess  yourselves  of  a  philanthropy,  and  set  to  work  seriously 
to  reconstruct  society  on  a  principle  of  universal  good  to  all  God's 
creatures :  cease  to  talk,  but  perform.*' — p.  24. 

The  following  important  fact  has  not  hitherto  been  suffi- 
ciently attended  to:  now  that  it  has  been  stated  by  the 
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author,  we  have  no  doubt  that  its  truth  will  be  universally 
recognized. 

**  It  is  well  establhhed  that  every  pound-weight  of  refuse  or 
manure,  either  animal  or  vegetable,  will,  under  mamj^ulary  cuUiva- 
tioUf  return  four  pounds ;  the  poor  man  therefore,  if  allowed  to 
locate  himselt  on  any  land,  however  bad,  would  gradually  bring  it 
into  profitable  cultivation." — p.  25. 

.  We  particularly  recommend  the  following  passage  as  written 
in  the  author's  best  manner. 

-  *^  I  wish  that  in  the  fanciful  theories  of  nature,  so  fre(|uently 
promulgedt  that  some  reasoner  would  take  up  the  doctrine  of  me- 
tempsychosis, and  persuade  our  rich  m^,.  that  afler  they  had  en- 
joyed the  good  things  of  this  life,  their  souls  would  transmigrate, 
for  a  second  course  of^^bation,  into  the  bodies  of  embryo  mortality 
secundinely  enveloped  among  the  poorer  classes  of  society  ;  and  that 
on  the  extinction  of  their  lives  in  this  latter  state,  they  would  be 
summoned  to  appear  before  their  God,  to  answer  for  the  deeds 
done  in  both  stations  of  terrestrial  existence;  and  that  (qu.  what  ?) 
On  an  impartial  review  of  their  conduct  in  each  probationary  state, 
would  determine  whether  their  eternal  residence  should  be  taken  up 
in  Tartarus  of  Elysium,  The  man  who  shall  firmly  establish  this 
doctrine  on  earth,  will  do  all  that  is  required  for  the  poor^  and  will 
well  merit  deification ;  if  this  be  levelism,  it  savours,  tnuch  of  divine 
equality,  and  the  .apotheosis  of  such  a  man  would,  we  may  reason- 
ably presume,  be  pardoned  by  the  Deity.  .  No  blessing  comparable 
to  this  could  be  conferred  on  the  world ;  it  would  show  the  proud  man 
that  rank  and  possessions  were  indeed  usufructuary,  that  all  pains 
and  pleasure  at  last  were  brought  to  one  standard ;  it  would  remove 
the  rich  man's  myopy  of  soul,  and  incline  him  to  advocate  a  system 
qf  coenobitmism.  Now  the  landholders  withhold  their  advocacy  for 
the  settlement  of  the  poor  on  land,  under  an  apprehension  of  fur- 
ther multiplying  the  pauper  population.  Shallow  reasoners  I  What 
hiatus  put  this  into  their  heads  ?  The  fktuity  of  such  arguments  ate 
easily  answered-;  men  in  a  state  of  idleness  ever  propagate  their 
species  faster  than  those  who  are  employed,  &c." — p.  29,  30. 

It  appears  to  us  that  the  author's  talents  cannot  be  more  pro- 
fitably employed  than  in  convincing  the  world  of  this  doctrine. 
He  must  not  be  disheartened  if  his  success  should  not  at  first 
correspond  to  his  merits.  We  would  advise  him^  however,  in 
lecturing  the  rich,  not  to  meddle  with  political  questions,  ais 
^hen  he  says  that  ^^  the  waste  land  of  this  country,  by  the 
law  of  God,  belongs  to  the  poor,"  that  "  the  wstetfe  coiiimons 
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are  the  inheritance  of  the  poor,"  and  the  system  of  inclosure 
will  ultimately  leave  the  poor  to  starve,"  (p.  24,  25.)  The 
autiior^  if  his  professional  knowledge  extends  beyond  the 
Criminal  Statutes  and  the  Newgate  Calendar,  ought  to  be 
aware  that  land  held  in  common  is  as  much  appropriated  as 
Icmd'  held  in  severalty ;  that  a  poor  man,  if  he  is  not  a  com- 
moner^  has  no  more  right  to  turn  his  cow  or  his  sheep  on 
a  common  than  into  an  inclosed  field :  awd  that  an  inclosure 
act  does  not  deprive  any  person,  either  rich  or  poor,  of  his 
rights,  but  merely  makes  a  new  distribution  of  the  inclosed 
land.  He  ought,  moreover,  to  know,  even  if  he  has  never 
been  out  of  the  sound  of  Bow-bell,  that  waste  land  (as  thePoor- 
law  Commissioners  remark,)  is  very  fer  from  being  wasted,^ 
but  that  it  is  for  the  most  part  more  productive  as  used  for 
pasture,  than  if  it  were  broken  lip  for  tillage. 

The  following  are  other  ornaments  of  the  author's  style. 
He  tells  uft,  p.  13,  that  "  education  will  soften  down  the  as- 
perities of  mankind,  and  teach  them  that  mutahiUty  of  feel- 
ing and  reciprocity  of  interests  are  the  only  bonds  of  society,*' 
by  rmtUAility  meaning  mutuality,  if  there  was  such  a  word. 
In  p.  16,  he  calls  a  workhouse  "  a  cruel  dtxApavid  situation.** 
In  p.  20,  he  disapproves  of  "  terror  and  impetration  on  the  part 
of  the  teacher.'*  In  p.  36,  the  gentry  are  directed  to  "cease 
sermonizfttion  till  they  have  harmonized  the  minds  of  those 
whom  they  have  injured."  In  p.  107,  it  is  stated  that  "  the 
modes  of  getting  money  in  the  metropolis  are  midtivious  :*^ 
and  in  p.  118,  that  "a  man  needs  not  multocular  powers  to 
penetrate  into  this  sanctum  sanctorum**  (the  Home  office),  to 
discover  that  the  chief  secretary  reads  very  few  petitions. 
Speaking  of  the  same  labour,  he  says,  '*  no  man  could  under- 
go it ;  he  must  give  it  up  maugre  all  consequences,  however 
gifted  with  longanimity**  (p.  120);  and  he  justly  adds,  that 
"  when  the  omnigenous  matter  is  considered,  it  would  be  an 
operose  work  for  one  person  to  read  them  all "  (p.  121),  In 
p.  129,  mention  is  made  of  a  burglar,  "  named  Allen,  cogno-^ 
menized  Jack  the  Painter."  In  p.  130  we  are  told,  that  when 
the  persons  connected  with  Newgate  heard  of  a  certain  person 
being  selected  for  execution,   "  they  all,  una  voce,  decldra- 

^  See  extracts  from  Infonnation  received  by  the  Poor-law  Commissioners,  p.  424. 
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iivelyot  Optativeh/y  condemned  the  conduct  of  the  council." 
In  p.  184>  it  is  said  that  *  our  laws  are  justly  designated  san- 
guiniftry ;  taken  as  a  whole,  no  legislators,  but  those  in  a  state 
of  cynanthfropyy  could  contemplate  them  without  perturbation 
and  horror  of  mind/*     In  p.  236,  we  hear  of  persons  "  so 
girdled  round  bycircumstanceSyihsii  they  cannot  extricate  them- 
selves" from  crime ;  and  are  toid  that  "  severity  will  not  aw- 
hape  the  regular  offender/'     Speaking  of  severity,  he  says, 
p.  229,  *'  the  obtuseness  of  some  men  on  this  head  is  sur- 
prising, thinking  no  crime,  however  trifling,  ignocible."    The 
ward  homogenity  (meaning,  we  suppose,  homogeneousness)  is  a 
great  favorite  with .  the  author :  in  p.  230  we  are  informed 
that  cruelty  '^  changes  a  man's  homogenity y  blunts  his  mind, 
and  renders  all  within  dark  as  Erebus  /'  in  p.  237  he  says  of 
convicts,  that,  "  however  this  question  be  vieiwed,  their  homo- 
genity is  such,  that  expatriation  is  the  only  remedy  /'  in  p. 
389  it  is  asserted,  that  "  the  homogenity  of  the  virtuous 
and  vicious  classes  is  distinct  /'  an  assertion  which "we  should 
understand  more  easily  if  we  knew  what  the  virtuous  and 
vicious  classes  are.     In  p.  240  and  282  we  hear  of  '^  prisoners 
being  disassociated  from  habitual  offenders."     In  p.  246,  the 
author  boasts  that  hid  opinions  are  not  formed  on  ^' vague 
reports,  the  putting  forth  of  which  may  arise  from  causes 
ramified  into  ten  thousand  of  falsehoods,  and  sometimes  from 
facts  which  have  been  distorted  by  the  stultiloquence  of  those 
•through  whose  hands  they  pass."     In  the  same  page,  mention 
is  made  of  "  the  subduhus  character  of  convicts/'     In  p.  287, 
something  called  *'  criminal  ingrain"  is  mentioned.     In  p.  31 1 , 
an  interesting  definition  is  given  of  a  person  called  a  phycolo- 
gist:  **  By  the  symbolism  of  the  nerves  we  are  informed  that  a 
consent  of  all  the  different  parts  of  the  body  are  kept  up ;  but 
liow  the  sensations  of  pleasure  can  be  imparted  when  the  mind 
is  labouring  under  a  feeling  of  horror  at  beholding  the  violent 
death  of  a  fellow  creature,  must  be  left  for  the  solution  of  the 
phyoologist :  he  who  has  a  knowledge  of  all  science,  human 
and  divine."     P.  313  contains  several  words  which  we  do  not 
understand,  such  as  "  women  casmisating  themselves,"  and 
"  uncbruncated  gynecocrasy."     In  p.  327,  we  hear  of  a  "  ca- 
tenated body,"  which  is  also  called  "  a  sympathetic  chain." 
In  p.  366  it  is  s^d  qf  the  Lcmdon  thieves,  that  "  the  gene- 
rality of  them,  when  young,  are  highly  e^e^sitiv^;  aQCl  among 
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themselves^  they .  entertain  all  the  amenities  of  which   our 
natures  are  susceptible."     In  p.  387  the  author,  speakii^  of 
brothels,  says  that  "  our  mock-modest  writers  have  almost 
persuaded  themselves  of  the  nullibility  of  these  houses  :"  and 
in  p.  387  he  justly  adds,  with  much  novelty  of  expression,  if 
not  of  thought,  that  "  it  is  the  fountain  of  vice  whence  the 
evil  flows  which  requires  absterging^     Sometimes  he  thinks 
proper  to  use  certain  logical  terms,  of  the  meaning  of  which  he 
appears  not  to  have  the  faintest  conception :    thus  he  says, 
meaning  to   be  very  severe,  that  "  Archbishop  Whately's 
work  on  secondary  punishments  is  an  omnium  gatherum  of 
contrarieties,  of  propositions,  aiguments,  and  corolkuries,  form*- 
ing  a  fine  specimen,  in  the  entire,  of  a  perfect  sorites"  (p. 
237):    in  p.  238  he  convicts  Ae  same  writer  of  "  drawitig 
major  inferences  from  minor  propositicMis."     In  p.  271  he 
suggests  that  some  one  will  object  that  a  propositicm  which 
he  lays  down  is  ''an  apagogical  one/'     We  will  undertake  to 
say  that  he  is  quite  safe  from  this  objection.     In  p.  278  he 
''  ventures  to  predicate'^  something,  meaning,  we  suppose,  to 
predict.      Throughout  his  book    he  perpetually  introduces 
scraps  of  Latin,  French,  Italian,  &c.  with  none  of  which  lan- 
guages he  appears  to  have  the  most  elementary  acquaintance. 
Thus  in  p,  31,  we  have  "  si  licet  parva  componere  magie : "  p. 
.256,  legislandi  cacoethes";  p.  262,  "  vis  inertia*';  p*.368,  ^*  a 
miasmata"  ;  p;  275,  '^  solitary  confinement,  in  which  lies  the 
gravamina  of  their  newly-invented  system";   p.  362,  "the 
old  women  in  the  street  are  criminis  particeps  " ;  p.  23,  "  the 
well  fed  man  reflects  but  little  on  the  state  of  the  poo^  man's 
body  and  mind  in  a  jeje4n  condition".     P.  209,  "  the  num- 
vaise  hanie  of  some  lead  them  practically  in  peto,  to  tolerate 
that  which  the  delicacy  of  the  tympanum  will  not  endure  to 
be  named".     P.  247,  "  coup  fource  " :  p.  294,  '*  coute  qu'il 
coute  ".     In  p.  213,  Horace  is  quoted  as  follows: 

^tas  parentmn,  pejor  avis,  tulit 
Nos  nequ  lores,  mox  durous 
Progeniem  vitiosiorum. 
In  morality f  our  descendants,  as  these  verses  state,   may 
perhaps  degenerate  from  us :  but  we  have  some  difficulty  in 
understanding  what  opportunity  for  degeneracy  will  be  left  to 
the  writers  of  succeeding  ages :  for  it  appears  to  us  that  the 
author  of  this  work  has,  even  in  our  time,  reached  the  utmost 
possible  limit  of  badness  in  the  art  of  compositionf  L» 
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ART.  II.— LIFE  OF  LORD  HARCOURT. 


Few  names  have  adorned  the  English  peerage,  which  could 
boast  their  deaM3ent  from  a  nobler  source  or  from  more  remote 
antiquity  than  that  of  Harcourt.  Connected  in  its  course  by 
blood  or -ftUiance  with  several  of  the  most  distinguished  &milies 
of  Britain,  it  claimed  kindred  also  for  centuries  with  one  of  the 
noblest  houfles  that  graced  the  proud  aristocracy  of  France 
during  the  middle  ages.  When  Rollo  the  Norman,  at  the 
dose  of  the  ninth  century,  overran  and  w£isted  the  province 
of  which,  by  a  formal  cession  from  Charles  the  Simple,  he 
becan^  the  tributary  sovereign,  and  which  thenceforth  received 
the  name  of  Normandy,  his  second  in  command,  Bernard,  a 
•Danish  chief  of  the  blood  royal  of  Saxony,  was  rewarded  for 
his  services  in  the  expedition  by  a  grant  of  several  valuable 
•fiefe,  amojig  which  was  that  of  Harcourt,  within  a  few  miles  of 
the  town  of  Falaise.  He  continued  next  the  throne  in  trust  and 
power  during' the  reigns  of  Rollo  and  his  scm,  and  was  nomi- 
nated.guardian  of  the  infant  successor  of  the  latter,  and  regent 
of  the  duchy  during  his.  minority.  Of  his  two  grandsons, 
Touroiide  or  Turulph,  and  Turchetil,  who  were  ako  joint  go- 
vernors aad  guardians  of  their  infant  sovereign,  the  elder  had 
a- numerous  issue,  and  according  to  some  g«ieal(^ists  was  the 
•progenitor  of  all  the  Scottish  Hamiltons;  the  younger  was  also 
the  falher  of  a  son,  Aiiehitel,  who,  on  the  general  introduction 
of  surnames  among  the  Norman  nobles,  first  assumed  that  of 
Harcourt.  His  two  eldest  sons  attended  William  the  i^orman 
in  his  .descent  on  England;  and  from  the  seeond  of  them, 
'Robert  de  Harcourt,  descended  in  a  direct  line,  without^  single 
kiAerrupiionto  the  male  succession,  the  noble  subject  of  this  me- 
moir: he  was. the  lineal  ancestor  also  of  the  Counts  and  Dukes 
of  Harcourt  in  the  peerage  of  France.  The  third  in  descent 
from  this  Robert  became  possessed,  in  4;he  reign  of  Richard 
I.,  in  right  of  his  wife  Isabel  de  Camvile,  of  the  manor  and 
house  of  Stanton  in  Oxfordshire,  which  was  thenceforward 
^distinguished  by  the  name  of  Stanton  Harcourt,  and  has  to 
the  present  time — a  period  of  above  six  hundred  years — re-  * 
mained  the  property  of  his  descendants.  It  13  beside  our 
purpose  to  trace  the  succession  or  fortunes  of  the  family. 
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which  continued  of  knightly  rank  down  to  the  period  of  the 
Great  Rebellion.  Sir  Simon  Harcourt,  its  representative  in 
that  unhappy  time^  a  brave  soldier  and  determined  royalist, 
was  appointed  military  governor  of  Dublin  on  the  breaking 
out  of  the  Irish  rebellion  in  1641,  and  is  honourably  remem- 
bered for  the  gallantry  he  displayed  in  raising  the  blockade 
of  that  city  in  the  following  year.  Being  killed  by  a  musket- 
shot  in  an  attempt  to  dislodge  a  rebel  garrison  from  the  castle 
of  Garrick  Main,  about  four  miles  from  the  capital,  in  March 
1643,  his  possessions  devolved  upon  his.  eldest  son,  Philip, 
who  was  knighted  at  Whitehall  immediately  on  ihe  Restoration, 
and  sat  for  Oxfordshire  in  the  turbulent  and  short-lived  par- 
liament which  met  at  Oxford  in  March  1681.  By  his  first 
wife,  the  daughter  and  heiress  of  Sir  William  Waller,  the 
parliamentarian  general,  (whose  mother  was  Sir  Philip's  pa- 
ternal aunt,)  he  had  an  only  son,  Simon,  whose  biography  is 
here  to  be  recorded  in  his  capacity  of  a  lawyer,  but  who  is  at 
least  as  well  known  to  posterity  as  a  politician,  and  as  the 
convivial  associate  of  the  wits  and  poets  of  his  time> 

Of.  the  course  and  circumstances  x>f  his  early  life,  previously 
to  his  appearance  in  the  scenes  of  political  contest,  the  in- 
formation afforded  us  is  of  the  most  scanty  character,  extend- 
ing, in  truth,  little  beyond  the  knowledge  <^  a  few  dates.  He 
was  born  at  Stanton  Harcourt  in  the  year  1660:  where  or 
under,  whose  guidanise  the  studies  oSx  his  boyhood  were  pro- 
secuted, we  have  found  nowhere  recorded;  they  were  com^ 
pleted  at  Peaibroke  College,  Oxford,  v^ere  he  entered  as  a 
gentleman  commoner  in  his  sixteenth  year.  It  appears,  how- 
'ever,  that,  firom  whatever  cause,  he  quitted  the  University 
without  a  degree.^  HadJbe  lived  a  few  years  earlier,  and 
exercised  his«pen  in  any  of  the  multifarious  polemical  contro- 
versies which  were,  so  hotly  disputed  during  the  greater  part 
of  Charles  the  Second's  reign,  we  should  doubtless  have  been 
able  to  resort  to  honest  Anthony  Wood  for  a  copious  exposition 
of  his  sayings  and  doings  both  as  an  Oxonian  and  a  Templar, 
which  now,  for  the  want  of  some  such  worthy  chronicler,  we 
are  constrained  to  leave  in  the  oblivion  which  shrouds  th^ 

'  In  the  entry  of  his  creation  as  LL.D.,  in  1702  (the  only  occasion  where  hid 
name  is  foand  in  the  list  of  graduates,)  he  is  merely  described  as  "  sometime  of 
Pembroke  College." 
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personal  history  of  so  many  of  his  more  illustrious  contem- 
poraries. We  may  surmise,  however,  that  it  was  during  his 
residence  at  Oxford,  the  very  head-quarters  of  monarchical 
and  anti-schismatical  zeal  in  those  days,  that  he  imbibed  the 
strong  disposition  towards  Toryism  and  High-Church  ascend- 
ancy doctrines,  which  he  afterwards  professed  so  staunchly, 
and  which  certainly  he  could  not  have  derived  fi'om  the 
example  or  instructions  of  his  father;  who,  educated  under 
the  guardianship  of  Sir  William  Waller,  maintained  a  strict 
adherence  to  presbyterianism,  and  was  distinguished  as  a 
liberal  protector  and  benefactor  of  the  ejected  non-conformist 
clergy :  nor  is  it  improbable  that  Sir  Philip's  apprehensions 
lest  this  disposition  should  be  confirmed  by  a  longer  residence 
in  the  University,  were  the  occasion  of  his  early  removal. 
He  had  already  (17th  May  1676)  been  admitted  on  the  books 
of  the  Inner  Temple ;  and  having  duly  completed  the  requisite 
probationary  period  of  seven  years*  studentship, — spent  as  much 
perhaps,  if  we  may  judge  from  the  intimacies  of  his  after  life, 
among  the  symposia  of  Will's  coffee-house  ^  or  the  Half-Moon, 
as  in  the  grave  and  solitary  digestion  of  the  Year  Books  and 
Lord  Coke,^ — was  called  to  the  bar  on  the  25th  November 
1683;  the  same  year  which  the  execrable  Jefferies,  just 
raised  to  the  chief  seat  in  the  King's  Bench,  blackened  with 
the  legal  murder  of  Sidney,  the  first  in  the  horrible  catalogue 
of  his  judicial  butcheries.  At  that  period  also  Lord  Keeper 
Gnilford,^^with  whom,  by  the  half-idolatrous  admiration  of 
that  matchless  gossip  his  brother  Roger,  posterity  has  become 
much  more  familiar  than  his  own  legal  attainments  or  judicial 
merits,  considerable  as  they  were,  could  possibly  have  effected 
for  him, — was  in  the  first  year  o&  his  presidency  in  the  court 
of  Chancery,  where  he  honoured  his  seat  by  a  more  earnest 
and  honest  endeavour  to  reform  the  abuses  of  his  court  than 
has  been  exhibited  since  his  time  by  much  greater  men,  with 
far  better  opportunities.  In  neither  court,  however,  in  this 
the  very  worst  period  of  our  judicial  history,  was  the  young 
barrister  likely  to  hear  much  calculated  to  moderate  his  zesJ 
for  prerogative,  or  his  aversion  to  schismatics ;  nor  yet  at  the 

'  At  the  corner  of  Little  Russejl  Street  and  Bow  Street,  the  favourite  resort  of 
Pryden: — the  Half-Moon  Tavern,  in  Aldersgate  Street,  was  also  frequented  by 
Pavenanti  Wicherley,  Congreve,  and  the  other  wits  of  the  timet 
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bai',  which,  "  following  its  encouragings,"  as  Roger  North 
phrases  it,  had  become  as  strongly  sensible  to  the  claims  of 
prerogative,  as  in  the  preceding  generation  it  had  been  alive 
to  the  superior  excellencies  of  republican  and  presbyterian 
institutions.  Nothing  certain,  however,  is  recorded  of  Mr. 
Harcourt  until,  m  the  year  1690,  on  the  assembling  of  the 
second  parliament  of  William  and  Mary,  he  was  returned  on 
the  Tory  interest  for  Abingdon,  of  which  borough  he  had 
been  already  elected  recorder,  and  for  which  he  continued  to 
sit  during  all  the  following  parliaments  of  that  reign,  and  the 
first  of  Queen  Anne's.  His  father's  death,  in  1688,  had  left 
him  entirely  iree  to  pursue  his  own  political  inclinations  with- 
out restraint;  and  it  is  at  all  events  some  merit  that  he  had  not 
changed  his  opinions,  or  at  least  abandoned  the  profession  of 
them,  with  the  change  of  times.  But  youth  is  little  apt  to  do 
so;  that  is  a  consummation  reserved,  as  it  was  in  Jiis  case,  for 
a  period  of  life  when  the  selfish  and  calculating  experience 
of  the  hackneyed  politician  has  opened  his  eyes  to  the  indis^ 
cretion  (si^ch  is  the  phrase)  of  youthful  enthusiasm. — He 
,  appeared  as  a  speaker  within  a  few  days  after  the  meeting  of 
parliament,  aad  took  a  part  in  almost  all  the  momentous 
discussions  which  occupied  that  session.  The  first  great 
debate  arose  upon  that  part  of  the  bill  for  recognizing  the 
king  and  queen,  which  went  to  declare  the  acts  of  the  Con- 
vention parliament  good  and  valid  ab  initio;  and  which  he, 
in  common  with  the  rest  of  the  Tory  members,  resisted  as 
being  in  contravention  of  the  Bill  of  Rights.  The  startling 
rejoinder  of  Somers,  that  if  the  Convention  were  not  to  all 
intents  and  purposes  a  legal  parliament,  t]^e  members  of  the 
present  House,  who  had  taken  the  oaths  enacted  by  the  Con- 
vention, and  imposed  taxes  under  the  authority  of  its  pro- 
visions, were  guilty  of  treason,  and  bound  to  return  to  their 
allegiance  to  King  James,  silenced  at  once  the  threatened 
opposition,  and  the  bill,  which  had  been  hardly  dragged 
through  the  other  House  by  the  smallest  majorities,  passed 
the  Commons  in  two  dayij.  The  Tories,  howey^r,  rallied  their 
force  ia  opposition  to  the  Abjuration  Bill  and  the  suspension 
of  the  Habeas  Corpus  act,  on  both  of  which  occasions  Har- 
court is  reporited  to  us'  as  a  speaker:  but  from  the  scanty 
firagments  preserved  of  the  debates^  consisting  only  of  short 
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notes  taken  by  one  of  the  members  (Mr.  Anchitel  Grey),  it  is 
impossible  to  guess  at  what  length  or  with  what  elSect  he 
spoke;  probably  he  took  some  considerable  part  in  debate^ 
or  he  would  not  have  been  recorded  at  ail.  It  would  appear^ 
however,  either  that  his  oratorical  ambition  cooled  considerably 
after  its  first  essay,  or  that  he  has  been  visited  with  unac- 
countable neglect;  for  his  name  occurs  not  once  during  the 
three  following  sessions.  He  was  one  of  the  small  minority 
of  commoners  who  declined  to  sign  voluntarily  the  association 
for  the  king's  defence  entered  into  by  both  Houses  on  the 
discovery  of  the  assassination  plot  in  1696.  The  bill  of 
attainder  against  Sir  John  Fenwick,  in  the  same  year,  fur- 
nished the  Tories  with  an  opportunity.of  standing  forth  as  the 
champions  of  liberty  and  justice,  while  it  drove  the-  Whigs 
into  the  arbitrary  argument,  so  ill  according  with  all  their 
recent  professions,  of  a  state  necessity  superseding  the  ordinary 
and  constitutional  forms  of  law.  Among  the  ablest  impugners 
of  this  doctrine, — the  application  of  which  was  undoubtedly  not 
demanded  by  the  exigency  of  the  particular  case, — was  Har- 
court,  of  whose  "  brave  reply"  to  the  Solicitor-General  Hawles 
(on  the  committal  of  the  bill)  a  portion  has  been  preserved  by 
Ralph,  and  deserves  quotation  for  its  concise  and  simple 
force : — 

"  I  know  no  trial  for  treason  but  what  is  confirmed  by  Magna 
Charta,  per  judicium  pariuniy  by  a  jury,  which  is  every  Englishman's 
birthright,  and  is  always  esteemed  one  of  our  darling  privileges;  or 
per  legem  terrcey  which  includes  impeachments  in  parliament.  But  if 
it  be  a  trial,  it  is  a  pretty  strange  one,  where  the  person  that  stands 
upon  his  trial  has  ajchance  to  be  hanged,  but  none  to  be. saved.  I 
cannot  tell  under  what  character  to  consider  ou|:selves,  whether  we 
are  judges  or  jurymen ;  I  never  heard  of  a  judge,  I  am  sure  I  never 
heard  of  a  juryman,  but  he  was  always'on  his  oath :  I  neVer  yet  heard 
of  a  judge  but  had  power  to  examine  witnesses  upon  oath,  to  co^ie 
to  a  clear  sight  and  knowledge  of  the  fact:  I  never  heard  of  a 
judge,  but  if  a  prisoner  came  before  him,  the  prisoner  was  told  he 
stood  upon  his  deliverance,  and  he  had  not  only  a  power  to  condemn 

the  guilty  but  to  save  the  innocent.     Have  we  that  power? 

You  cannot  dispose  of  him  otherwise  than  to  send  him  back  to 
Newgate,  though  you  were  satisfied  of  his  innocence ;  but  in  such  a 
case- the  party  must  undergo  a -double  trial,  which  is  contrary  to  ail 
the  rules  I  ever  heard  o£    If  I  am  a  judge  in  the  case,  I  beg  leave 
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to  tell  you,  for  my  own  justification  only,  what  definition  I  have 
met  with  of  a  judge's  discretion:  my  Lord  Chief  Justice  Cokesays.it 
is  "  discernere  per  legem;"  and  by  that  discretion  I  take  leave  to 
consider  this  case.  If  judges  make  the  law  their  rule,  they  can 
never  err;  but  if  the  uncertain,  arbitrary  dictates  of  their  own 
fancy,  which  my  Lord  Coke  calls  the  crooked  cord  of  discretion,  be 
the  rules  they  go  by,  endless  errors  must  be  the  effect  of  such  judg- 
ments." 

He  proceeded  to  show  the  insufficiency  of  the  evidence  of 
the  single  witness  to  the  treason  in  the  particular  case ;  and 
on  the  third  reading  of  the  bill  again  opposed  to  it  in*  vain 
the  jpowers  of  eloquence  and  reason,  always  most  thrown 
away  upon  a  government  pursuing  measures  of  unnecessary  or 
unjust  severity.  His  reputation  as  a  parliamentary  speaker 
was  now  high,  and  the  odium  which  about  this  time  began  to 
attach  itself  to  the  Whigs  contributed  to  his  importance  as  an 
efficient  and  zealous  instrument  of  the  party  in  opposition. 
.In  the  session  of  1700,  when  the  Tories  had  gained  the  as- 
cendant in  the  Commons,  he  was  selected  to  impeach  Lord 
Somers  at  the  bar  'of  the  House  of  Peers,  carrieci  up  the 
articles  of  impeachment,  conducted  the  several  conferences  be- 
tween the  two  Houses  which  arose  out  of  their  differences  as 
to  the  form  and  conduct  of  the  trials,  and  was  cl^airman  of  the 
committee  appointed  to  direct  the  proceedings.  We  have  ad- 
verted, in  the  Life  of  Lord  Cowper,  to  the  circumstances 
imder  which,  owing  to  the  indiscreet  zeal  of  Somers's  friends, 
the  impeachment  was  carried  in  the  House  of  Commoas. 
According  to  the  account  of  the  debate  given  by  Sir  Robert 
Walpole  (for  the  names  of  the  speakers  are  not  recorded  in 
the  Parliamentary  History,)  it  was  Harcourt  whp,  "  with  ex- 
tremely fallacious,  but  as  plausible  remarks  as  the  subject 
could  admit,  to  which  Cowper's  indignation  moved  him  to 
reply,"  opened  the  protracted  discussion,  the  purpose  and 
effect  of  which  was  to  give  time  for  the  impression  produced 
by  Somers's  defence  to  wear  away.  This  was  among  the  last 
proceedings  of  the  session.*    The  new  parliament,  which  met 

^  In  this  year  he  had  a  narrow  and  carious  escape  from  loss  to  the  gentlemen 
tvho  fractised  in  those  days  on  Hounslow  Heath.  We  fead  the  foUowiog  in  the 
lAoAua  Post  of  June  1st,  1700 :— '"Two  days  ago,-a  lawyerof  the  Temple  coming 
to  town  io  his  coach,  [a  manusaapt  nole.  in  4he4Dargin  states  it  to. have  been  Mr. 
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in  January  1701-2,  had  scarcely  made  any  progress  in  busi- 
ness, when  the  king's  death  struck  down  the  reviving  strength 
of  the  Whigs,  and  threw  power  and  profit  into  the  hands  of 
the  exulting  Tories.  Harcourt,  among  the  rest,  not  un- 
reasonably looked  for  a  requital  of  his  services  to  his  party 
in  some  of  the  good  things  at  their  disposal ;  nor  was  it 
long  before  he  was  gratified  by  the  removal  of  Sir  John 
Hawles  from  the  Solicitor-Generalship  to  make  way  for  his 
advancement.  He  was  sworn  into  ofiice  1st  June  1702,  and 
was  knighted  the  same  day  in  company  with  Northey,  the 
Attorney-General,  who,  pliant  enough  to  serve  either  party, 
had  escaped  dismissal.  In  August  following  he  formed  one 
in  the  train  of  courtiers  who  attended  the  queen  and  her  hus- 
band on  their  visit  to  Oxford,  and  having  re-entered  himself 
of  Christ  Church,  was  among  those  who  werp  honoured  on  the 
occasion  with  the  degree  of  LL.D.  His  son,  .then  an  under- 
graduate of  the  same  college,  a  young  man  of  considerable 
accomplishment  and  promise,  was  selected  for  the  honour  of 
complimenting  the  illustrious  visitors  in  a  copy  of  verses, 
which  are  preserved  among  the  Lansdowne  MSS.  in  the  Bri- 
tish Museum,  and  exhibit  a  fair  sample  of  easy  and  agi*eeable 
versification. 

The  tide  had  turned  against  the  Whigs  throughout  th« 
country  as  well  as  at  court,  and  the  elections  to  the  new  par- 
liament produced  a  triumphant  majority  of  supporters  to  the 
Tory  ministry.  The  controverted  returns,  also,  were  deter- 
minod  witli  the  most  bare-faced  corruption  and  injustice  in 
favour  of  their  adherents.  One  of  these  cases,  the  most  fla- 
grant  perhaps  of  all,  in  which  Mr.  Howe,  one  of  the  most 
.  factious  and  virulent  partisans  of  the  Tories  during  the  last 


Simon  HarcouvtJ  was  robbed  by  two  highwaymen  on  Hounslow  Heath  of  £50, 
his  watch,  and  whatever  they  could  find  valuable  about  him  ;  which  being  perceived 
by  a  countryman  on  horseback,  he  dogged  them  at  a  distance )  and  they  taking 
notice  thereof,  turned  and  rid  up  towards  him  ;  upon  which  he,  couiitetfeiting  the 
drunkard,  rid  forward  making  antic  gestures,  and  being  come  up  with  them  spoke  as 
if  he  clipped  the  king's  English  with  having  drunk  too  much,  and  asked  them  to  drink 
a  pot,  offering  to  treat  them  if  they  would  but  drink  with  him :  whereupon  they, 
believing  him  to  be  really  drunk,  leffc  him,  and  wrent  forward  again,  and  he  still 
followed  them  till  they  came  to  Ctte  (Kew)  ferry,  and  when  they  were  in  the  boat, 
discovered  them,  so  that  they^veie  both  seized  and  committed  ;  by  which  means  the 
gentleman  g^t  again  all  they  had  taken  from  hip." 
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reign,  was  voted  by  a  great  majority  duly  elected  for  Glouces- 
tershire, in  direct  contravention  of  the  legal  forms  of  inquiry 
into  election  petitions,  passed  on  the  motion,  and  mainly 
by  the  agency,  of  the  Solicitor-General,  and  exposed  him  to 
no  little  scandal.  He  was  often,  Speaker  Onslow  informs  us, 
reproached  with  it  to  his  face'; — "but,"  adds  the  same  au- 
thority, with  a  severity  justified  by  a  review  of  Lord  Har- 
court's  political  career,^ — "he  was  a  man  without  shame, 
though  very  able."  It  was  not  very  long,  as  we  shall  see 
presently,  before  he  was  paid  for  his  conduct  in  this  transac- 
tion, in  the  self-same  coin*. 

His  practice  at  the  bar,  up  to  the  period  of  his  appointment 
to  office,  appears,  if  we  may  judge  by  the  unfrequent  occur- 
rence of  his  name  in  the  King's  Bench  Reports,  to  have  been 
by  no  means  extensive.     Throughout  Lord  Raymond's  Re- 
ports, extending  without  a  break  from  1694  to  1703,  in  which 
the  liames  of  counsel  are  almost  always  given,   his  occurs 
scarcely  half  a  dozen  times,  and  the  earliest  of  these  is  in 
Trinity  Term  1700 ;  and  the  only  case  in  which  it  is  to  be 
found  in  the  State  Trials  is  in  conjunction  with  no  few^r  than 
six  other  counsel,  in  defence  of  Mr.  Duncombe,  the  Receiver- 
General  of  the  l^xcise,  charged  with  defrauding  th^  revenue 
by  false  indorsements  on  Exchequer  Bills,  in  1699.     It  is  to  be 
considered,  hpwever,  that  in  the  reports  of  courts  of  equity, 
in  which  probably  his  principal  practice  lay,  the  counsels' 
names  are  very  rarely  noted.     His  patrimonial  fortune,  dimi- 
nished as  it  had  been  by  the  inroads  made  upon  it  during  the 
civil  wars,  still  remained,  doubtless,  sufficient  to  relieve  him 
from  the  necessity  of  subjecting  himself  to  the  drudgery  of  bar 
practice,  and  his  duties  in  Parliament,  mone  congenial  both  to 
his  talents  and  his  ambition,  scarcely  permitted  him  to  pay  an 
undivided  attention  to  professional  emplo3fments,  even  iif  it  had 
been  necessary.     By  his  appointment  as  Solicitor-General,  he 
secured  a  considerable  accession  of  income,  without  being  com- 
pelled to  much  increase  of  professional  labour.    The  Emolu- 
ments of  the  law  officers  of  the  crown,  although  not  so  ample 
as  they  had  been  .ui^der  the  reigns. of  the  last  Stuarts,  when 
the  Attorney-General's  profits  amounted  to  about  £7000  a 
year  (a  sum  equivalent  to  nearly  twice  as  much  at  the  present 
^^y)^  w^'^  3tiU  very  considerable,  and  exceeded  the  salaries  of 
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any  of  the  common  law  judges.  The  latter,  however,  had  now 
obtained  some  compensation  in  the  comparative  certainty  of 
enjoyment  which  the  legislature  had  secured  to  their  offices. 

The  first  occasion  on  which  we  find  the  talents  of  the  new 
Solicitor-General  called  into  exercise  in  parliament,  was  in 
the  memorable  debates  on  the  case  of  Ashby  and  White, 
when,  as  may  be  surmised,  he  appeared  as  a  strenuous  sup- 
porter of  the  jurisdiction  claimed  by  the  Commons;  and  moved 
the  resolution^  adopted  by  the  House,  "  that  the  sole  right  of 
examining  and  determining  all  matters  relating  to  the  etection 
of  members  to  serve  in  parliament,  except  in  such  cases  as 
were  otherwise  provided  for  by  act  of  parliament,  was  in  the 
House  of  Commons,  and  that  neither  the  qualification  of  the 
electors,  nor  the  right  of  the  persons  elected,  was  elsewhere 
cognizable  or  determinable  : " — a  position,  the  correctness  of 
which,  when  limited  to  the  proper  object  of  the  parliamentary 
jurisdiction,  the  determining  who  were  rightly  elected,  was 
riot  impeached  by  the  Whigs.  His  speech  on  this  occa- 
sion, though  plausible  and  clever,  is  not  very  remarkable  for 
argument.  Not  long  afterwards,  the  project  of  the  union  with 
Scotland  was  formally  submitted  to  Parliaments  Harcourt 
was  employed  to  draw  the  bill,  which  he  did  so  ably  and  in- 
geniously as  to  cut  oiF  all  debate  upon  those  of  its  provisions 
to  which  the  opposition  had  determined  to  objects  The  pre- 
amble was  made  to  contain  a  recital  of  the  articles  of  utiioTi 
passed  in  Scotland,  and  of  the  acts  made  in  both  parliaments 
for  the  security  of  their  several  churches ;  and  then  came  a 
single  enacting  clause  ratifying  them  all.  Thus  the  recital, 
being  mere  matter  of  fact,  afforded  no  room  for  objection ;  and 
the  objectors  did  not  venture  to  oppose  the  general  enacting 
clause  in  toto,  and  found  such  difficulty  iii  fixing  oii  particularr 
points,  and  intf  odueing  provisoes  applicable  to  them,  that  the 
bill,  pushed  forward  with  much  zeal,  passed  the  Commons  be- 
fore they  had  recovered  fi'oiii  the  surprise  into  which  the  form 
it  was  drawn  in  had  thrown  them.  We  may  infer  fi*om  the 
expressions  of  Burnet  that  the  credit  of  this  management  was 
mainly,  if  not  altogether,  due  to  Harcourt. 

Ae  filled  about  this  time  the  chair  of  the  Buckingham- 
shire quarter-sessions ;  his  manuscript  notes  of  his  charges  to 
the  grand  Juiy  at  the  several  sessions  froja  Midsummer  ITOt 
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to  Michaeloias  1705,  are  preserved  in  the  British  Museunii 
and  would  contrast  amusingly  with  a  quarter-sessions'  charge 
at  the  present  day.  Aiming  at  far  higher  topics  than  county 
rates  and  beer-houses,  the  burden  of  their  song  is  the  excel- 
lencies of  the  constitution,  the  church,  and  the  laws,  the 
perfections  of  the  queen,  and  the  glories  of  the  war,  "  The 
government  of  England"  (thus  the  first  sets  out)  '^  is  the  hap- 
piest constitution  in  the  world,  for  the  admirable  frame  and 
wisdom  of  the  laws :  for  by  them  all  ranks  and  degrees  of  men 
are  insured  in  the  liberty  of  their  persons  and  the  property  of 
their  estates. — How  much  happier,  gentlemen,  are  we  thati 
our  neighbours,  who  groan  under  insupportable  miseries,  even 
to  the  last  degree  of  slavery,  while  we  live  in  ease  and  hos« 
pitality,  and  eat  the  fruit  of  our  own  vine.  AU  which  we  owe 
to  the  wisdom  of  our  ancestors ;  and  take  care  that  those  laws 
hy  which  we  enjoy  this  happy  state  should  have  a  due  obedi- 
ence paid  them,  for  they  will  stand  us  in  no  stead  without  an 
honest,  prudent,  and  impartial  administration. — You,  gentle* 
rneit,  raustBnable  us  to  put  them  in  force  by  your  present- 
ments, else  we  cannot  correct  and  punish  the  several  offenders 
in  our  county.  You  are  the  eye  of  the  county,  and  it  may 
justly  be  presumable  that  no  offence  can  be.  committed  there 
but  which  must  come  to  the  knowledge  of  some  of  you,  &c.  &e. 
As,  gentlemen,  we  are  blessed  with  such  good  laws,  so  we  are 
under  the  most  auspicious  reign  of  the  best  of  queens  (whom 
God  long  preserve) ;  a  queen  who  will  impartially  put  them 
in  execution;  a  queen  who  is  a  zealous  professor  of  the 
religion  of  the  Church  of  England  as  established  by  law,  arid 
will  always  be  a  promoter  of  its  honour  and  interest;  and  a 
queen  who  wishes  from  the  very  bottom  of  her  breast  there 
wei^e  no  separatists  from  it  in  her  dominions,"  &c.  &c. 

These  weighty  truths  the  gentry  of  Buckinghamsbite  ran 
litde  risk  of  forgetting ;  for  we  find  them  imported  in  full  into 
all  the  subsequent  charges,  each  being  referred  to  by  the 
initial  words  of  the  paragraph,  thus : — 

"  The  gbvermnent  of  England. 
How  much  happier,  gentlemen. 
All  which  we  owe. 
You,  gentlemen)  must  enable  us — " 

and  so  forth  ;  with  variations  to  suit  the  particular  topic  of  the 
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time,  such  as  a  declamation  upon  the  victory  of  Blenheim  or 
the  surprise  of  Gibraltar,  a  lament  over  the  thrice-rejected  bill 
against  occasional  conformity,  or  an  electioneering  tirade 
against  schismatic  and  lukewarm  churchmen,  giving  note  of  the 
declension  of  Tory  predominance. 

This  last  appeal,  as  far  as  it  regarded  Sir  Simon's  own 
electioneering  interests,  was  without  efiect :  on  the  general 
election  in  the  summer  of  1705,  he  lost  his  seat  for  Abingdon, 
but  was  returned  by  the  government  interest,  in  that  and  the 
following  parliament,  for  Bossiney.  It  was  about  this  period 
that  the  series  of  intrigues  and  machinations  was  set  on  foot 
by  Harley  and  his  ally  Mrs.  Masham,  which  ended  in  the  dis* 
memberment  of  Lord  Godolphin's  ill-assorted  cabinet.  Of 
these  Harcourt  was  a  zealous  and  busy  abettor,  and  lent  all 
his  efforts  to  persuade  the  leaders  gf  the  Tory  party  into  the 
interests  of  the  intriguers.  These  arts  were  for  the  present 
unsuccessful,  and  Harley  and  St.  John  were  compelled  to 
withdraw  from  office  until  their  schemes  should  be  more  Ailly 
matured.  Harcourt,  who  had  in  the  last  year  (April  23  1707) 
been  advanced  to  the  post  of  Attorney-General  on  the  dis- 
missal of  Sir  Edward  Northey,  had  now  scarcely  any  alternative 
but  to  quit  it  in  company  with  his  confederates  ;  which  he  did 
with  a  formality  of  which  there  is  no  other  recorded  precedent 
— by  a  surrender  of  his  patent  by  deed  enrolled  in  Chancery ; 
designed,  we  suppose,  to  attest  the  entire  voluntariness  of  the 
sacrifice,  since  he  could  scarcely  deem  such  a  ceremony  requi- 
site in  law.  Had  the  mine  been  sprung  more  successfully, 
there  is  no  doubt  that  the  plot  comprehended  the  removal  of 
Lord  Cowper  fi*om  the  woolsack,  and  the  elevation  of  the 
Attorney-General  in  his  room.  Although,  however,  the  views 
of  the  confederates  were  defeated  for  the  time,  they  retired 
with  little  fear,  supported  by  the  prejudices  of  the  queen  and 
the  co-operation  of  her  favourite,  of  carrying  them  into  effect 
more  securely.  At  present,  matters  appeared  to  go  wrong  in 
more  ways  th^n  one  with  the  dispossessed  Attorney-General. 
In  the  parliament  which  assembled  in  November  170^,  he 
was  again  returned  for  Abingdon;  but  on  a  petition  lodged 
against  his  return  by  the  government  candidate,  he  was  un- 
seated, after  two  days'  long  and  angry  debate  in  a  very  full 
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house,^  by  a  determination  as  illegal  and  corrupt  as  that  of 
which  he  himself  had  been  the  author  six  years  before.  Find- 
ing the  turn  the  matter  was  about  to  take,  he  took  his  leave 
of  the  house  in  a  short  speech  of  great  spirit  and  severity — the 
only  portion  preserved  of  the  debate  : — 

"  Whatever  tjie  determination  of  this  House  may  be,  this  I  am 
sure  of,  and  it  must  be  admitted,  that  I  am  duly  elected  for  the 
borough  of  Abingdon  as  ever  any  man  was.     Had  it  been   the 
pleasure  of  the  House  t«  have  construed  the  charter  under  which 
this  election  is  made,  according  to  the  natniral  and  plain  words  of  it, 
as  the  inhabitants  have  always  understood  it, — in  such  a  sense  all 
former  Parliaments  have  frequently  expounded  it, — had  you  deter-, 
mined  the  right  of  election  to  be  in  those  persons  wh(^have  without 
any  interruption  exercised  it  for  150  years,  you  could  not  have  insisted 
that  I  had  not  the  majority.     Even  as  you  have  determined  the 
right,  my  -majority  is  still  unquestionable.     No  gentleman,   with 
reason,  can  disprove  my  assertion,  whatever  reason  he  may  have  to 
refuse  me  his  vote.      You  have  been  truly  informed,  the  petitioner, 
on  closing  the  poll,  declared  he  did  not  come  there  with  any  prospect 
of  success.     But  any  opposition  may  give  a  handle  to  a  petition ; 
no  matter  for  the  justice  of  it,  power  will  maintain  it.  Whoever  sent 
him  on  such  an  errand,^  what  mean  and  contemptible  notions  must 
he  entertain  of  the  theh  ensuing  Parliament!  hiynust  suppose  them 
capable  of  the  basest  actions,  of  being  awed  anHnfluenced  by  me- 
naces or  promises,  of  prostituting  their  consciences  at  the  word  of 
command.     Had  tl:ere  been  such  a  Parliament  elected,  and  I  de- 
clared not  duly  elected,  I  should  then  have  left  my  place  with  a 
compassion  for  the  unfortunate  friends  that  stayed  behind  me  :  wbof- 
ever  could  have  framed  such  a  project  to  himself  must  undoubtedly 
have  wished  fi)r,  perhaps  have  wanted,  such  a  Parliament.  He  must 
have  been  a  person,  the  most  abandoned  wretch  in  the  world,  who 
had  long  quitted  all  nptions  of  right  and  wrong,  all  sense  of  truth 
and  justice,  of  honour  and  conscience.     Whatever  his  dark  purposes 
were,  it  is  our  happiness  and  the  nation's  that  they  were  entirely 
disappointed  in  the  choice  of  this  Parliament.    I  cannot  directly  pofnt 
him  out,  but  whoever  he  was',  I  have  so. much  charity  as  sincerely 
to  wish  he  may  feel,  and  be  truly  sensible  of  the  impartial  justici? 

>  We  need  scarcely  remind  our  readers  that  the  juri&dictipn  in  election  cases  was 
not  transferred  to  a  select  committee  until  the  passing  of  the  Grenville  Act  in  1770. 

«  Lord  Wharton,  who  exercised  a  gross  interference  in  the  elections  in  that  ^rt 
of  the  country,  is  doubtless  aimed  at  here. 

VOL,  X.  y  • 
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and  honour  of  a  British  Parliament."  [He  then  summed  up  the 
poll  on  hoth  sideS}  and  demonstrated  that  the  counsel  for  the  petition 
bad  left  him  the  majority  of  two  votes,  and  had  added  several  un- 
questionable votes  to  his  own  poll.] 

The  reign  of  Queen  Anne  was  not  fruitful  in  state  prGSe- 
cations;  and.  the  only  occasions  on  which  we  meet  with  Sir 
Simon  Harcourt  in  the  State  Trials,  during  his  employment  as 
a  crown  officer,  are  the  trials  of  the  parties  implicated  in  the 
forcible  marriage  of  ^rs.  Pleasant  Rawlins,  in  170S}  of  Mr. 
Lindsay,  for  treason  in  returning  into  the  realm  without  a 
Rcence,  in  1704;  and  of  Tutchin,  the  libeHons  publisher  of 
the  ObservatOr,  in  the  same  year.  In  the  last  case  the  queen's 
counsel  s^e&ed  to  have  revived*  the  old  prerogative  strain 
ti^hich  had  been  in  use  under  the  Stuarts.  Montague,  the 
defendant's  counsel,  was  attempting  to  put  an  innocent  con- 
struction on  various  parts  of  the  libel: — "  But,**  says  the 
Solicitor-General,  "  Mr.  Montague  says  nothing  of '  the  pre- 
rogative the  people  have  that  the  representatives  are  the 
judges  of  the  mal-administration  of  their  governors ;  that  they 
oai^  call  them  to  account,  and  can  appoint  such  to  wear  the 
crown  who  are  fittest  for  government^' — he  passes  by  all  this 
scaitdalons  matt|^'  '^  I  did  so,  Mr«  Solicitor,"  rejoins  Mon- 
tagti0|  "  and  I  dirit  on  purpose,  because  I  look  upon  it  as  a 
Blatter  not  proper  for  you  and  me  to  talk  of  as  advocates  in 
fhf  s  place.  I  think  the  rights  of  the  princes  and  the  power  of 
the  people  too  high  topics  for  me  to  meddle  with.**  The 
Attorney-General  (Northey)  construing  this  into  a  covett 
justification  of  the  doctrine  complained  of^  takes  oc^&sion 
afterwards  to  say,  "  1  am  surprised  to  hear  it  justified  here  by 
a  counsel  that  the  people  have  power  to  call  their  governors 
to  account*  /  will  always  prosecute  any  man  that  shall 
assert  such  doctrines.^' — In  the  long  and  ^earned  arguments 
which  afterwards  took  place  in  the  King's  Bench  as  to  the 
amendment  of  the  process  in  Tutchin's  ease,  the  Solicitor- 
General  appears  to  have  borne  no  part.^ 

On  the  impeachment  of  Dr.'Sacheverell,  in  1709-10,  Sir 
Simon  Harcourt,  in  his  character  of  leading  Tory  lawyer,  was 

'  If  poetical  evidence  might  be  trusted*  we  migkt  conclude  that  Sir  Simoa 
enjoyed  a  consid^able  equity  practice.    The  second  book  of  Philips's  poem  on 
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selected  for  the  chief  conduct  of  the  defence.  His  serviees^ 
however,  were  necessarily  withdrawn  before  the  end  of  the 
trial ;  just  as  he  concluded  his  opening  speech  for  the  defence^ 
he  had  notice  that  he  was  returued  to  piu*liatnent  fbf  Cardigan; 
it  was  said  ind^d  by  some  that  he  knew  it  before  he  began.  He 
engaged  in  the  case  with  a  zeal  and  acrimony  doubled  by  re^ 
sentment  of  his  recent  extrusion  from  die  House  of  Coramonsj 
His  speech  was  necessarily  rather  that  of  a  rhetoviciaa  than 
an  orator,  but  it  deserves  the  praise  of  having  made  the  best 
of  an  indifierent  case.  He  urged,  in  the  first  plaee,  that  the 
doctoi^s  assertion  of  the  illegality  of  resistance,  on  my  pre* 
tence  whatever,  to  the  supreme  power,  was  in  fair  construction 
to  be  understood  as  applying  only  to  the  supreme  legislathm 
power,  in  which  sense  there  was  no  resistance  even  at  the 
Revolution;  but  even  if  it  must  be  understood  as  said  of  the 
executive,  he  had  not  in  terms  applied  it  to  the  partiealar  case 
of  the  Revolution ;  that  while  inculpating  the  general  rule  of 
obedience,  he  had  not  deemed  it  necessary  to  express  the  par-* 
ticular  exceptions  for  extraordinary  occasions  whieh  might 
lawfully  be  made  out  of  it,  and  which  were  more  property  te 
be  implied,  as  was^  the  case  in  every  <^l^r  general  rules  thus 
the  apostles,  enjoining  obedience  to  vvAMfinaBteta,  and  parents, 
did  not  consider  it  necessary  to  specify  the  cases  in  which  such 
obedience  might  be  unfit  or  ev^n  sinful,  but  left  them  to  justify 
themselves  when  they  occurred.  He  then  proceeded  to  insist, 
on  the  authority  of  citations  from  the  homilies  and  articles  of 
religioi^  from  the  writings  of  divines  of  almost  every  age,  and 
from  numerous  statutes,  that  the  doctrine  thua  propounded  by 
his  client  had  the  sanction  of  both  church  and  law.  The  doctor 
himself  evinced  the  high  value  he  set  upon  his  counsel's  ser- 
vices by  presenting  him  with  a  massive  gilt  bason,  (for  washing 

Cyder  (published  in  1706)  opens  with  an  invocation  to  the  ^unger  Harcourt,  then 
in  Italy,  to  return  and  grace  his  native  land  with  "  Latian  knowledge*'  :*— 
**  Beturn,  and  let  thy  father's  worth  ez<iite 
Thirst  of  pre-eminence ;  see  how  the  cause 
Of  widows  and  of  orphans,  he  asserts 
With  winning  rhetoric,  and  wetl-argued  law!" 

The  monument  to  Fhilips's  memory  in  Westminster  ^bbey  was  erected  at  I<ord 
Harcourt's  expense,  as  the  stone  itself  rather  ostentatiously  informs  us. 

Y  8 
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after  dinner j)  having  a  complimentary  Latin  inscription  en- 
graved on  the  inside  of  the  bottom^  which  was  modelled  in  the 
form  of  an  altar.^  He  had  even  a  better  title  to  the  doctor's 
gratitudCj  for  he -shortly  afterwards  (ineffectually  indeed)  soli- 
cited a  bishopric  for  him  from  the  queen.  The  speech  deli- 
'vered  by  Sacheverell  himself  is  said  to  have  been  the  joint 
composition  of  Drs.  Atterbury^  Smalbridge  and  Friend,  revised 
by  Harcourt  and  Sir  Coostantine  Phipps. 

These  ill-advised  proceedings  gave  the  coup-de-grace  to 
Godolphin's  ministry,  which  had  so  long  been  tottering,  atid 
the  road  to  power  was  once  more  open  to  the  displaced  Tories. 
In  the  general  election  this  year  (1710)  Harcourt  was  once 
more  returned  for  Abingdon;  but  before  he  could  be  sum- 
moned to  take  his  seat,  he  was  called  to  repose  on  one  more 
coveted  and  better  stuffed.  The  determination  with  which  the 
Lord  Chancellor  Cowper  resisted  Harley's  persuasions  to  re- 
main in  office  after  the  expulsion  of  his  colleagues,  gave  hope^ 
of  a  speedy  vacancy  on  the  woolsack,  the  succession  to  which 
Sir  Simop  had  long  regarded  as  flfis  own.  Swift,  in  his 
Journal  to  Stella,  under  the  date  of  Sept.  14,  writes,  '^  We 
hear  the  ChancellorJ|  to  be  suddenly  out,  imd  Sir  Simon 


Harcourt  to  succeedWln."     Harley  determined,  however,  not 

'  •  >  "  Viro  honoratittimo, 

univerti  j  uri;  oraculo, 
Ecdesue  et  regni  priesidi  et  ortiaroento, 

Simoni  Harcourt  equiti  aurato, 
Magoas  Britannis  sigilli  magni  custodi, 
'  «t  serenissimae  Begins  e  secretioribiu  consiliis ;  • 

•  Ob  cauaam  meam  coram  supremo  aenatu 

in  aull  WestmonasterieDiki 

nervosa  cum  facundii  et  subdoll  legum  scienti^ 

benigne  et  constanter  defeosam  ; 

Ob  priseam  ecclesiiD  discipliaam, 

iDviolaDdam  legnm  vim, 

piam  tubdstorum  fidem, 

*     et  sacroaancta  majestatis  jura, 

contra  nefarios  perduellium  impetus 

feliciter  viodicata, 

votiyum  hoc  manuhvacrum, 

perpetuam  fortitudinis  pignus, 

D.  D.  D. 

4ilevinctis8imus  clieos 

Henricus  Sacheverell  S,  T.  P. 

Anno  salutis  MDCCX." 
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yet  to  relinquish  the  hope  of  eifecting  a  compromise  between 
the  two  parties,  and  a  few  days  afterwards  Harcdurt  found 
himself  obliged  to  accept  for  the  present  his  old  place  of 
Attorney-General,  on  the  resignation  of  Sir  James  Montague. 
This  was  on  the  19th;  on  the  23d,  the  Chancellor,  having 
opposed  in  vain  the  issuing  of  the  proclamation  to  dissolve 
the  parliament,  absolutely  refused  to  retain  the  seals.    They 
were  accordingly,  after  much  ineffectual  remonstrance,  re- 
ceived by  the  queen;  but  instead  of  being  delivered  over  to  the 
expecting  Attorney-General,  were  put  into  the  hands  of  Com- 
missioners.   Harley  still,  it  seems,  cherished  a  lingering  hope 
that  some  of  the  Whig  leaders  might  be  brought  to  terms,  and 
St.  John  was  therefore  kept  out  of  his  promised  secretaryship 
of  state;  as  Harcourt  was  held  back  from  the  woolsack*    The 
two  mortified  expectants  accordingly  laid  their  plans  together 
'  to  defeat  this  unwelcome  arrangement.    They  expressed  their 
determination  to  withdraw  their  services  altogether,  unless 
their  claims  were  attended  to;  and  prepared  to  go  down  into 
the.  country  forthwith,  leaving  instructions  with'  Granville, 
(afterwards  Lord  Lansdowne,)  an  intimate  aeqnaintance  of 
both  parties,  to  forward  their  designs  by  showing  himself  cool 
and  reserved  to  Harley,  which  he  engaged  to  do*    The  swae 
evenin^i  however,  Granville  posted  to  Harley,  and  gave  bim 
notice  of  their  determination.    The  result  was,  that  "  they 
were  satisfied  and  stayed  in  town;"  on  the  18th  of  October 
the  great  seal  waB  delivei:ed  to  Harcdftrt  with  the  title  of  Lord 
Keeper,  and  the  next  day  he  was  sworn  of  the  Privy  Council; 
but  neither  he  nor  St.  John  forgot  that  their  appointments  had 
been  extorted  rather  than  bestowed. 

On  the  meeting  of  parliament  in  November,  the  new  Lord 
jCeeper  .had  the  misfortune  ignorantly  to  offend  against  the 
etiquette  of  th^  peerage,  and  to  incur  the  solemn  reproof  of 
the  old  Earl  of  Rochester  (the  queen's  maternal  uncle  and 
president  of  the  council)  for  having  presumed,  not  being 
himself  a  peer  by  patent,  to  introduce  the  Scotch  represent 
tative  peers  to  the  queen's  presence.  Lord  Cowper  good- 
naturedly  came  to  his  assistance,  and  maintaining  that  he  had 
a  right  as  Lord  Keeper  to  act  as  he  had  done,  and  had  com- 
mitted no  breach  of  etiquette,  no  further  notice  was  taken  of 
the  matter*     Being  unable  to  take  part  in  the  debates,  except 
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to  put  the  questions^  the  only  occasion  on  which  his  oratory 
was  called  into  exercise  during  the  session  was  that  of  pre- 
senting the  thanks  of  the  House  to  Lord  Peterborough  for  his 
suceesses  in  Spain^  inthe  course  of  which  he  took  occasion 
to  throw  out  an  ungenerous  taunt  against  Marlborough:— 
^  The  present  I  am  now  offering  to  your  lordship  is  the  more 
keeeptaMe  as  it  comes  pure  and  umaixed^  and  is  unattended 
with  any  athet  reward^  which  your  lordship  might  justly 
tfiink  would  be  an  alloy  to  it."  Swift's  journal  and  cor- 
respondence afford  us  at  this  period  an  amusing  insight  into 
Sie  daily  life  at  the  ministerial  leaders,  who,  whatever  were 
their  secret  causes  of  dissatisfaction,  lived  on  external  terms 
^f  the  most  cordial  familiarity.  After  Harley's  escape  from 
the  knife  of  Cruiscard,  the  "  Old  Saturday  Club"  was -formed, 
consisting  of  a  few  of  his  most  intimate  political  associates, 
who  met  every  Saturday  to  dinner  at  his  house,  and  discussed 
state  matters  over  the  wine.  The  only  original  members  were 
Harley  himself,  the  Lord  Keeper,  St.  John,  Lord  Rivers^  and 
Lord  Peterborough.  Swift  was  very  early  added  to  the 
number,  and  for  some  time  the  entree  was  confined  to  these  f 
by  and  bye,  other  persons  of  rank  of  the  Tory  party  were 
admitted,  and  the  meetings  became  less  and  less  devoted 
to  polides,  and  at  last  of  an  entirely  Bacchanalian  character. 
Barley's  devotion  to  the  bottle  is  well  known,  and  Harcourt 
appears  io  have  borne  it  an  almost  equal  affection.  Even 
Swift's  shrewd  observaRon  was  for  a  time  deceived  into  the 
belief  that  all  this  show  of  good  fellowship  arose  out  of  a 
sincere  ailft  cordial  good  understanding  among  the  three  mi- 
nisters. He  says,  in  a  letter  to  Lord  Peterborough,  Feb. 
I7H,  ^*  I  am  sometimes  talked  into  frights,  and  told  that  all 
is  ruined,  but  am  iinmediately  cured  when  I  see  any  of  th« 
ministry My  comfort  is,  they  are  persons  of  great  abi- 
lities, ami  they  are  engaged  in  a  good  cause.  And  what  is  one 
very  good  circumstance,  as  I  told  three  of  them  the  other  day, 
•they  seem  heartily  to  love  one  another,  in  spite  of  the  scandal 
of  inconstancy  which  court  friendships  lie  under."  But  the 
scene  was  speedily  changed.  In  a  letter  to  the  same  noble- 
man, dated  no  later  than  the  4th  of  May  following,  he  writes, 
"  Our  divisions  run  farther  than  perhaps  your  lordship Vin- 
telKgence  has  yet  informed  you  of;  that  is,  a  triumtirate  of 
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our  friends  I  hare  mentioned  to  you;  I  have  told  them  more 
than  onee^  upon  occasion^  that  all  my  hopes  of  their  suceess 
depended  on  their  union ;  that  I  saw  they  Joved  one  another^ 
tind  hoped  ^ey  would  continue  it,  to  remove  that  scandal  ci 
inconstancy  asaibed  to  court  friendships.  I  am  not  now  so 
secure.**  And  in  the  Journal  to  Stella,  (Aug.  21,)  "The 
Whigs  whisper  that  our  new  ministry  difier  among  themselves, 
and  they  have  some  reason  for  their  whispers,  although  I 
thought  it  ^as  a  greater  secret.  I  do  not  much  like  the 
pbsture  of  things;  I  always  apprehended  that  any  falling  out 
would  rmn  them,  and  so  1  have  told  them  several  times.**  It 
was  indeed  Httle  likely  that  there  should  be  any  cordial  com- 
munion between  the  suspidous,  dissembling,  procrastinating 
coldness  of  Harley,  and  the  brilliant  and  fiery  anA)ition  of  St. 
John.  And  although  the  necessities  of  public  business  com* 
peUed  the  Treasurer  to  admit  the  Secretary  of  State  to  as 
mu^  confidence  as  their  uncongenial  spirits  would  admit,  this 
was  nev^  extended  to  Harcourt,  whose  unseasonable  deter- 
mination to  possess  himself  of  the  great  seal  had  never  been 
iforgotten.  Even  after  he  became  Chancellor,  he  complsdned 
in  bitter  terms  to  Lord  Lansdowne,  that  he  knew  no  more  of 
die  measures  of  the  court  than  his  footman;  that  Lord  Bo* 
lingbroke  had  not  made  him  a  visit  of  a  year,  and  Lord 
Oxfor<i  did  not  so  much  as  know  him.  In  return  for  this 
distrust,  he  appears  to  have  studiously  confined  his  support 
of  the  government  in  parliament  to  his  votes,  for  we  scarcely 
find  him  opening  his'  mouth  in  its  cause  while  he  was  a 
member  of  it.  In  the  "  Inquiry  into  the  Behaviour  of  the 
Queen*s  last  Ministry,'*  Swift  admits  the  full  extent  of  his 
own  credulity.  "  There  could  hardly  be  a  firmer  firiendship 
in  appearance  t^an  what  I  observed  between  these  ^ree  great 
men,  who  were  then  chiefly  trusted;  I  mean  the  Lords  Oxford, 
jBoIingbroke,  and  Harcourt.  I  rememberi  in  the  inj&ncy  of 
dieir  power,  being;  at  the  table  of  the  fir«t,  where  they  wer^ 
all  met,  I  could  not  forbear  taking  notic^of  the  great  affeclioa 

they  bore  to  each  other I  did  not  see  how  their  kindness 

could  be  disturbed  by  competition,  since  each  of  them  seemed, 
contented  wtth*his  own  district ;  so  that,  notwithstanding  the 
old  maxim  which  pronounces  court  fiiendships  to  be  of  no 
long  dur^ition,  I  was  confident  theirs  would  last  as  long  as 
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their  lives  ....  But  it  seems  the  inventor  of  this  maxim  was 
a  good  deal  wiser  than  I,  who  lived  to  see  this  friendship  first 
degenerate  into  indifference  and  suspicion,  and  -thence  corrupt 
into  the  greatest  animosity  and  hatred;  contrary  to  all  appear- 
ances, and  much  to  the  discredit  of  me  and  my  sagacity." 

On  the  elevation  of  Harley  to  the  peeri^ge,  it  was  generally 
expected  f hat  the  Lord  Keeper  would  be  his  companion,  in 
dignity ;  and  a  lively  J^u  (T esprit  of  Swift's  is  extant,  addressed 
to  St.  John,  in  which,  "being  convinced,"  as  he  informs  him, 
"  by  certain  ominous  prognostics,  that  his  life  is  too  short  to 
permit  him  the  honour  of  ever  diniqg  another  Saturday  with 
Sir  Simon  Harcourt,  Knight,  and  Robert  Harley,  Esquire," 
he  begs  to  be  allowed  to  take  his  last  farewell  of  those  gen* 
tlemen  on  the  following  day.  The.  expected  coronet  was 
however  withheld  a  little  while  longer  from  his  grasp;  Harley 
was  ennobled  alone,  and  at  the  same  time  received  the  staff' 
of  Lord  Treasurer.  When  he  came  to  take  the  oaths  of 
office  in  the  Court  of  Chancery,  the  Lord  Keeper  addressed 
him  in  a  speech  remarkable  for  the  happiness  with  which  the 
compliments  were  turned.  The  allusion  to  the  ancestry  of 
the  new  peer  came  with  peculiar  effect  from  one  who  himself 
also  had  some  of  the  blood  of  the  Veres  flowing  in  his  veins. 
The  speech  is  too  well  known,  if  it  were  not  too  long,  for 
transcription.  A  few  months  afterwards  (Sept,  3d,  1711,)  the 
Lord  Keeper  was  himself  advanced  to  the  peerage^  by  the 
title  of  Baron  Harcourt  of  Stanton  Hai*court.  The  p^reamble 
to  his  patent  was  drawn  up  at  considerable  length,  and  in  terms 
of  the  ^[lost  exaggerated  eulogy.  Collins  is  however  of  opii^ion 
that  it  "  sets  forth  his  eKninen.t  abilities  without  hyperbole  ;'* 
— our  readers  may  judge  from  the  sample  transcribed  belqw.' 

*  "  He  sufiered  io  his  paternal  iaherilaqce,  which  w«s  diminished  by  the  fury  of 
the  civil  wars;  b&t  not  in  his  glory,  which  being  jicquiced  by  military  valour,  he, 
as  a  lawyer,  has  advanced  by  the  force  oi'  his  wit  and  eloquence  \  for  we  have  un^ 
derstood,  that  his  faculty  in  speaking  is  so  full  of  variety,  that  many  doubt  whether 
he  is  fitted  to  manage  causes  in  the  lower  Court,  or  tospeal^before  afuU  Parliament  r 
but  it  is  unanimously  confefeftd  by  all,  that  among  the  lawyers  he  is  the  most  elo- 
quent orator,. and  among  the  orators  the  most  able  lawyer  ....  Whom,  therefore, 
furnished  with  such  great  endowments  of  mind,'  all  clients  Have  wished  to  defend, 
their  causes,  not  without  reason  we  preferred  to  be  one  of  our  coUnsel^-^t  law ; 
whom  we  a  second  time  called  to  be  our  Attorney^General,  wluch  office  he  had 
onoe  before  sustained  with  honour,  as  far  as  it  was  thought  convenient ;  whom,  lastly, 
since  we  perceived  that  all  these  things  v/ere  inferior  to  the  largeness  of  his  capacity^ 
w^  have  advanced  to  the  highest  pitch  of  forensical  dignity,  and  made  him  supreme 
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Not  only  had  his  Lordship,  as  his  eulogist  hm  recorded, 
advanced  the  glory  of  his  family,  but  had  managed  tylerably 
to  repair  its  damage;  for  in  this  same  year  he  purchased  from 
the  Wemyss  family,  for  the  sum  of  £17,000,  the  manor  and 
advowson  of  Nuneham  Courtenay,  in  Oxfordshire,  where  his 
successor  built  and  laid  out  the  splendid  mansion  and  park 
which  have  been  ever  since  the  principal  residence  of  the 
family. 

While  the  stability  of  the  new  administration  was  endan- 
gered by  internal  dissension,  it  had  become  also  the  object 
of  distrust  to  the  thoroughgoing  Tories,  who  were  satisfied 
with  nothing  short  of  a  "  clean  sweep"  of  the  Whigs  out  of 
every  remnant  of  place,  and  demanded  not  only  ascendancy 
for  their  own  party,  but  retaliation  and  persecution  upon  their 
opponents.  To  compel  the  ministry  .into  these  measures, 
they  formed  themselves  into  an  association  of  about  a  hundred, 
under  the  name  of  the  October  Club.  Swift's  pen  was  em- 
ployed to  reason  with  the  intemperate  zeal  of  these  dangerous 
allies,  and  the  "  Advice  to  the  October  Club,  by  a  Person  of 
Honour,"  was  (accordingly  published  in  the  winter  of  1711. 
Its  title,  atid  certain  allusions  to  the  supposed  writer's  previous 
personal  efforts  to  persuade  the  parties  into  moderation,  caused 
the  pamphlet  to  be  attributed  (as  was  the  intention  of  those  in 
the  secret)  to  Lord  Harcourt,  and  it  is  accordingly  ascribed 
to  him  by  most  of  the  contemporary  historians.  The  peace 
of  Utrecht  buoyed  up  the  unsteady  ministry  for  a  time,  but 
their  increasing  dissensions  made  it  manifest  that  their  league 
could  be  of  no  long  duration.  In  the  midst  of  the^e,  however, 
Harcourt,  whom* it  probably  became  desirable  for  th^.  Trea- 
surer to  endeavour  to  conciliate  in  some  degree,  was  gratified 
(April  7th,  1712,)  with  the  dignity  of  Lord  Chancellor. 
There  is  little  doubt,  although  the  proofs  are  not  so  direct 
with  regard  to  him  as  some  other  members  of  the  government. 

Judge  in  our  Court  of  Equity.  He  stUl  coatinues  to  deserve  bigber,  of  us  and  of 
all  good  tnen ;  and  is  so  much  a'  brighter  ornameat  to  his  proviuce,  as  it  is  more 
honourable  than  the  rest  he  has  gone  through :  he  daily  dispatches  the  multitude  of 
suits  in  Chancery,  he  removes  the  obstacles  which  delay  judgment  in  that  Court,  and 
takes  special  care  that  the  jmccessful  issue  of  an  honest  cause  shoufd  cost  every 
plainkiflf  as  little  as  n^ed  be:  Therefore,  that  the  most  upright  asserter  of  justice  may 
not  be  vidthouta  vote  in  the  most  supreme  Court ',  that  be  who  can  think  and  speak 
so  excellently  well,  should  not  be  silent  in  an  assembly^  the  eloquent,  we  grant  hiiri 
a  place  among  the  Peers,"  &c.  &c. 
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time,  such  as  a  declamation  upon  the  victory  of  Blenheim  or 
the  surprise  of  Gibraltar,  a  lament  over  the  thrice-rejected  bill 
against  occasional  conformity,  or  an  electioneering  tirade 
against  schismatic  and  lukewarm  churchmen,  giving  note  of  the 
declension  of  Tory  predominance. 

This  last  appeal,  as  far  as  it  regarded  Sir  Simon*s  own 
electioneering  interests,  was  without  efiect :  on  the  general 
election  in  the  summer  of  1705,  he  lost  his  seat  for  Abingdon, 
but  was  returned  by  the  government  interest,  in  that  and  the 
following  parliament,  for  Bossiney.  It  was  about  this  period 
that  the  series  of  intrigues  and  machinations  was  set  on  foot 
by  Harley  and  his  ally  Mrs.  Masham,  which  ended  in  the  dis* 
memberment  of  Lord  Godolphin's  ill-assorted  cabinet.  Of 
these  Harcourt  was  a  zealous  and  busy  abettor,  and  lent  all 
his  efforts  to  persuade  the  leaders  gf  the  Tory  party  into  the 
interests  of  the  intriguers.  These  arts  were  for  the  present 
unsuccessful,  and  Harley  and  St.  Joiin  wiere  compelled  to 
withdraw  from  office  until  their  schemes  should  be  more  fully 
matured.  Harcourt,  who  had  in  the  last  year  (April  23  1707) 
been  advanced  to  the  post  of  Attorney-General  on  the  dis- 
missal of  Sir  Edward  Northey,  had  now  scarcely  any  alternative 
but  to  quit  it  in  company  with  his  confederates  ;  which  he  did 
with  a  formality  of  which  there  is  no  other  recorded  precedent 
— by  a  surrender  of  his  patent  by  deed  enrolled  in  Chancery ; 
designed,  we  suppose,  to  attest  the  entire  voluntariness  of  the 
sacrifice,  since  he  could  scarcely  deem  such  a  ceremony  requi- 
site in  law.  Had  the  mine  been  sprung  more  successfully, 
there  is  no  doubt  that  the  plot  comprehended  the  removal  of 
Lord  Cowper  fi*om  the  woolsack,  and  the  elevation  of  the 
Attorney-General  in  his  room.  Although,  however,  the  views 
of  the  confederates  were  defeated  for  the  time,  they  retired 
with  little  fear,  supported  by  the  prejudices  of  the  queen  and 
the  co-operation  of  her  favourite,  of  carrying  them  into  effect 
more  securely.  At  present,  matters  appeared  to  go  wrong  in 
more  ways  th^n  one  with  the  dispossessed  Attorney-General. 
In  the  parliament  which  assembled  in  November  1709,  he 
was  again  returned  for  Abingdon;  but  on  a  petition  lodged 
against  his  return  by  the  government  candidate,  he  was  un- 
seated, after  two  days'  long  and  angry  debate  in  a  very  full 
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house,^  by  a  determination  as  illegal  and  corrupt  as  that  of 
which  he  himself  had  been  the  author  six  years  before.  Find- 
ing the  turn  the  matter  was  about  to  take,  he  took  his  leave 
of  the  house  in  a  short  speech  of  great  spirit  and  severity — the 
only  portion  preserved  of  the  debate  : — 

'*  Whatever  tjie  determination  of  this  House  may  be,  this  I  am 
sure  of,  and  it  must  be  admitted,  that  I  am  duly  elected  for  the 
borough  of  Abingdon  as  ever  any  man  was.     Had  it   been   the 
pleasure  of  the  House  i%  have  construed  the  charter  under  which 
this  election  is  made,  according  to  the  natural  and  plain  words  of  it, 
as  the  inhabitants  have  always  understood  it, — in  such  a  sense  all 
former  Parliaments  have  frequently  expounded  it, — had  you  deter- 
mined the  right  of  election  to  be  in  those  persons  wh(^have  without 
any  interruption  exercised  it  for  150  years,  you  could  not  have  insisted 
that  I  had  not  the  majority.     Even  as  you  have  determined  the 
right,  my  majority  is  still  unquestionable.     No  gentleman,   with 
reason,  can  disprove  my  assertion,  whatever  reason  he  may  have  to 
refuse  me  his  vote.      You  have  been  truly  informed,  the  petitioner, 
on  closing  the  po]l,  declared  he  did  not  come  there  with  any  prospect 
of  success.     But  any  opposition  may  give  a  handle  to  a  petition  ; 
no  matter  for  ihe  justice  of  it,  power  will  maintain  it.  Whoever  sent 
him  on  such  an  errand,'  what  mean  and  contemptible  notions  muiat 
he  entertain  oi  the  theii  ensuing  Parliament !  h^nust  suppose  them 
capable  of  the  basest  actions,  of  being  awed  anHnfluenced  by  me- 
naces or  promises,  of  prostituting  their  consciences  at  the  word  of 
command.     Had  tl'.ere  been  such  a  Parliament  elected,  and  I  de- 
clared not  duly  elected,  I  should  then  have  left  my  place  with  a 
compassion  for  the  unfortunate  friends  that  stayed  behind  me  :  wbo^ 
ever  could  have  framed  such  a  project  to  himself  must  undoubtedly 
have  wished  fi)r,  perhaps  have  wanted,  such  a  Parliament.  He  must 
have  been  a  person,  the  most  abandoned  wretch  in  the  world,  who 
had  long  quitted  sJl  nptions  of  right  and  wrong,  all  sense  of  truth 
and  justice,  of  honour  and  conscience.     Whatever  his  dark  purposes 
were,  it  is  our  bapppness  and  the  nation's  that  they  were  entirely 
disappointed  in  the  choice  of  this  Parliament.    I  cannot  directly  pomt 
him  out,  but  whoever  he  was',  I  have  so. much  charity  as  sincerely 
to  wish  he  may  feel,  and  be  truly  sensible  of  the  impartial  justici? 

>  We  need  scarcely  remind  our  readers  that  the  jurUdictipn  in  election  cases  was 
not  transferred  to  a  select  committee  until  the  passing  of  the  Grenville  Act  in  1770. 

«  Lord  Wharton,  who  exercised  a  gross  interference  in  the  elections  in  that  ^rt 
of  the  country,  is  doubtless  aimed  at  here. 

VOL.  X.  Y  * 
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Come,  trimming  Harcourt,  bring  your  macci 
And  squeeze  it  in,  or  quit  your  place ; 
Dispatch,  or  else  that  rascal  Northey 
Will  undertake  to  do  it  for  thee ; 
And  be  assured,  the  court  will  find  him 
Prepared  to  leap  o^er  sticks,  or  bind  'em." 

The  doctor's  correspondence  with  Erasmus  Lewis,  the  secretary 
and  a  staunch  adherent  of  the  Lord  Treasurer,  pourtrays 
amusingly  the  last  scenes  of  the  intrigue.     Thus,  under  the 
date  of  July  17  (1714),  Lewis  writes; — "  The  great  attorney 
who  made  you  the  sham  offer  of.  the  Yorkshire  living,^  had  a 
long  conference  with  the  Dragon^  on  Thursday,  kissed  him  at 
parting,  and  cursed  him  at  heart.     He  went  to  the  country 
yesterday;  from  whence  some  conclude  that  nothing  will  be 
done  soon."     The  Queen,  however,  having  been  made  ac- 
quainted  with   Oxford's  negotiations  with  the  Whig^  lords, 
Lord  Harcourt  was  sent  for  in  great  haste  to  town;  and  at  a 
cabinet  meeting  in  the  Queen's  presence  the  following  day, 
the  most  vehement  reproaches  passed  between  the  Treasurer 
on  the  one  side,  and  Lady  Masham  and  the  Chancellor  on 
the  other,— the  former  declaring  that  "he  had  been  foully 
wronged  and  abused  by  lies  and  misrepresentations,  but  he 
would  be  revenged,  and  leave  some  people  as  low  as  he  found 
them."     Lewis  writes,  July  22d; — "  They  eat  and  drink  and 
walk  together,  as  if  there  were  no  sort  of  disagreement;  and 
when  they  part,  I  hear  they  give  j^ne  another  such  names  as 
nobody   but  ministers  of   state   could  bear   without  cutting 
throats."     And  two  days  afterwards, — "  The  moment  I  had 
turned  this  page,  I  had  intelligence  that  the  dragon  has  broke 
out  in  a  fiery  passion  with  ntiy  Lord  Chancellor;   sworn  a 
thousand  oaths  he  would  be  revenged,  &c."    ^n  the  ^th 
Lord  Oxford  was  deprived  of  his  staff:    but  the  Queen,  who 
had  been  long  in  a  weak  state  of  health,  shaken  and  enfeebled 
by  these  scenes  of  violence  and  animosity,  was  in  three  days 
more  upon  her  death-bed.     On  the  first  of  August  she  died, 
and  the  whole  scheme  of  treachery  and  selfishness  became  at 

*  Swift  had  been  led  to  expect  a  presentation  to  a  valuable  Yorkshire  living  out 
of  the  patronage  of  the  Chancellor. 

^  A  nickname  expressive  of  the  wily  and  dissembling  character  of  the  Treasurer, 
-^Bolingbroke's  common  appellative,  Mercurialis,  was^io  less  applicable  to  bim^ 
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once  abortive.  **  The  Earl  of  Oxford  was  removed  on 
Tuesday,"  writes  Bolingbroke  a  few  days  afterwards  to  Swift, 
— "  the  Queen  died  on  Sunday. — What  a  world  is  this,  and 
how  does  fortune  bafBe  us!" 

On  the  arrival  of  the  new  sovereign,  the  Chancellor,  who 
had  exercised  during  an  interval  of  six  weeks  the  dignified 
functions  of  head  of  the  regency,,  repaired  in  all  state  to  meet 
him  at  Greenwich,  carrying  with  him,  as  some  possible  pass- 
port to  favour,  <  the  patent  for  the  young  Prince  of  Wales's 
peerage;  but  was  received  with  the  most  mortifying  coldness, 
and  was  one  of  the  few  lords  who,  when  the  King  had  re- 
tired to  his  chamber,  were  not  called  in  to  pay  him  their 
personal  congratulations.  Scarcely  had  he  set  foot  in  St. 
James's,  than,  without  furtjjer  communication  of  any  sort  with 
the  Chancellor,  Lord  Towhshend  arrived  at  his  house  to 
demand  the  great  seal,  which  was  instantly  transferred  to  Lord 
Cowper;  and  the  same  day  his  name  was  struck  out  of  the  list 
of  privy  councillors. 

The  consideration  of  Lord  Harcourt's  ju«Ucial  character 
and  qualifications  need  not  detain  lis  long.  His  professional 
learning,  never  very  assiduously  cultivated,  was  undoubtedly 
not  of  the  first  order.  The  present  Chancellor  has  estimated 
•him  truly  as  ^*  a  respectable  lawyer,  but  not  to  be  ranked 
with  the  Fkrkers,  the  Finches,  or  the  Hardwickes."  He 
appears,  indeed,  to  have  been  not  entirely  unconscious  oi  his 
deficiency  of  legal  knowledge,  since  we  find  him  on  several 
occasions  seeking,  support  in  the  judgment  of  the.  Master  of 
the  Rolls,  Sir  John  Trevor.  In  one  case,  for  instance,  having 
expressed  an  opinion  that  certain  process,  issued  against  a 
wife  during  her  husband's  absence  abroad  was  irregular,  but 
being  met  by  an  observation  fi'ora  counsel  which  staggered 
him,  '^  my  Lord  Keeper  said,  he  would  ask  the  Master  of  the 
Rolls  his  opinion,  and  be  governed  by  that.  .Afterwards  the 
Master  of  the  Rolls  coming  into  Court,  was  clearly  of  opinion 
that  the  process  was  regular,  and  said  the  practice  of  the  Court 
had  been  constantly  ^o,"— and  so  accordingly  the  case  was 
determined.  In  another  matter,  on  which  the  Master  of  the 
Rolls  had  already  adjudicated,  "  my  Lord  Keeper  coming 
into  Court,  and  being  asked  his  opinion,  said  he  was  of  the 
same  opinion,  to  prevent  a  reheating''  before  himself.     Not 
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a  few  instances  occur  in  which  the  reporters  express  the  dis- 
satisfaction of  the  bar  at  bis  decrees,  and  an  unusual  number 
of  them  were  reversed  upon  appeal,  or  have  been  overruled  by 
subsequent  authorities.  Nor  did  he  eompensate  for  these  defi* 
ciencies  by  any  extraordinary  assiduity  in  dispatching  the 
business  or  reforming  the  abuses  of  his  Court.  The  number 
of  his  decisions  does  not  much  exceed  the  half  t)f  those  pro- 
nounced during  the  same  period  of  time  immediately  before 
and  after  hi&  four  years'  6ccupation  of  office.  Of  any 
attempts  to  remedy  the  grievances  of  the  Court,  even  in  the 
department  within  his  own  direct  control,  that  of  it»practieey 
he  was  as  guiltless  as  any  of  his  predecessors.  Mr.  Parkes 
observes,  in  his  History  of  the  Court  of  Chancery,  that 
**  there  is  a  singular  interregnum^r  chasm  in  the  collection 
of  orders^,  with  the  exception  of  two  which  are  immaterial, 
from  the  year  1701  to  1721.  One  short  order  only,  by  Lord 
Harcourt,  appears  in  Mr.  Beames's  volume.  As  these  cor- 
rective mandates  were  the  only  partial  reform  and  improvement 
in  the  practieef  the  absence  of  all  addition  to  them  is  a  proof 
of  the  culpable  negligence  of  the  Chancellors  of  that  period, 
and  a  presumption  that  the  abuses  of  the  Court  not  only  were 
continued,  but  by  such  neglect  materially  increased." — By 
those,  however,  who  speak  most  unfavourably  of  his  character, 
the  virtue  of  judicial  integrity  is  conceded  to  himi^^  On  Lord 
Macclesfield's  impeachment  in  17lSd,  when  some  inquiry  took 
place  into  th&  alleged  sale  of  two  Masterships  in  Chancery  in 
Lord  Haroourt's  time;  it  clearly  appeared^  that  in  neither 
c^ise  the  funds  of  the  suitors  had  been  invaded  or  endangered, 
nor  were  the  sums  paid  greater  than  long  usage — however 
indefensible— had  sanctioned:  and  it  was  not  in  an  age  of 
almost  universal  corruption  and  venality  that  any  special- 
exercise  of  scilf-denial  in  such  a  case  was  to  be  expected. 

Lord  Harcourt  was  now  of  eourse  leagued  heart  and  hand 
against  the~  government  which  had  so  unceremoniously  dis«* 
placed  him.  Perhaps,  however,  amidst  the  retaliatory  mea- 
sures adopted  against  his  pariy,  he  did  not  feel  himself  so 
perfectly  secure  as  to  take  at  once  any  very  openly  active  part 
in  opposition ;  for  we  scarcely  meet  with  his  name  in  the 
debates,  until  the  proceedings  on  the  impeachment  of  Lord 
Oxford,  (June  1717,)  furnished  him  with  an  opportunity  of 
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cancelling  some  portion  of  bis  old  injuries  towards  his  fallen 
colleague.  For  the  purpose  of  raising  an  issue  between  the 
two  Houses  which  might  serve  as  the  ostensible  cause  of 
defeating  the  proceedings  altogether,  and  representing  that  it 
would  be  a  great  hardship  upon  the  noble  prisoner  to  appear 
every  day  at  the  bar  as  a  traitor^  and  be  at  last  probably 
found  guilty,  if  at  all,  only  of  high  crimes  and  misdemeanors, 
he  moved  that  the  Commons  should  not  bp  admitted  to  proceed 
to  proof  of  the  articles  for  high  crin^s  and  misdemeanors, 
until  judgment  had  been  first  given  upon  the  axticles  for  high 
treason.  The  motion,  by  the  connivance  of  the  government, 
was  carried  without  difficulty;  the  Commons,  as  had  been 
foreseen,  insisted  on  their  right  to  proceed  after  their  own 
course,  and  refused  to  be  parties  to  that  laid  down  for  them : 
the  form  of  a  trial  was  gone  through,  no  accuser  appearing, 
and  the  Earl  took  an  easy  leave  of  his  two  years*  sojourn  in 
the  Tower- 

The  disciiasi^m  of  the  Mutiny  Bill,  in  the  following  sessi<»}, 
gave  tisd  to  frequent  and  warm  debate,  in  which  Lord  Har* 
caourt  appeared  on  several  occasions  in  vehement  pppo»tion 
to  the  measure,  especially  to  the  clauses  investing  eoiirta-mar* 
tial  with  power  over  the  life  and  person  of  the  scddie? :  uttered 
much  jNitriotic  declamation  in  praise  of  trial  by  juiry,  and  in- 
veighed against  the  dangerous  and  unconstitution^  designs 
to  which  alone  the  establishment  of  this  extraordinary  judi* 
oaliire,  and  the  maintenance  of  so  large  a  standing  army, 
could  reasonstbly  be  attributed*  His  name,  however,  is  aifijied 
to  few  cff  the  protests  which  crowd  the  joumala  at  this  period, 
4nd  which  served  to  distinguish  those  of  the  oppositioii  pe^a 
^who  desired  to  be  understood  as  uncompromising  wd  irreecm- 
cuktble  adversaries  i^  the  ministerial  policy.  We  shall  see 
presently  that  this  was  a  character  to  which  iis  oppontionhad 
indeed  little  titld. 

In  the  year  1720,  he  sustained  a  severe  Uow  in  the  death 
of  his  only  son^  of  whom  we  have  before  appken,  and  whose 
talenti^  and  accomplishments  appear  to  have  been  such  as  might 
justly  make  his  early  loss  a  subj^ll^f  deep  regret  ,  We  learn 
that  he  bore  an  ei^traordinary  personal  resemblance  to  hia 
father.  Gay,  in  his  poem  addressed  to  Pope  on  the  completion 
of  his  Homer,* ia  which. he  describes  all  the  poet's  friends  as 
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assembled  to  welcome  His  return  from  Greece  (an  imitation 
of  the  46th  Cantp  of  the  Orlando  Furioso),  introduces  among 
them  the  two  Harcourts —  • 

"  Harcoiirt  I  .see,  for  eloquence  renqwn'd, 
The  mouth  of  justice,  oracle  of  law ! 
Another  Simon  is  beside  him  found. 
Another  Simon,  like  as  straw  to  straw." ' 

Pope's  epitaph,  inscribed  upon  his  monument  at  Stanton 
Harcourt,  is  known  to  every  Header  of  poetry.  It  i^eceived 
divers  corrections  at  the  hands  of  Lord  Harcourt,  who  appears 
to  have  been  but  indifferently  satisfied  with  it  when  first  sub- 
mitted to  his  criticism.  For  instance,  the  sixth  line — 
**  l^ince  Pope  must  tell  what  Harcourt  cannot  speak" — 

stood  originally — 

*'  Harcourt  standi  dumb,  and  Pope  is  forced  to  speak" — 

until  recast  by  his  lordship's  desire,  his  ear  being  especially 
displeased  with  the  not  very  euphonious  participle."  forced." 
The  "  father's  sorrows"  recorded  in  the  epitaph  had  doubtless 
tolerably  subsided  during  the  two  years  which  had  elapsed 
since  his  loss,  or  might  not  unreasonably  have  rested  some  impu- 
taLtion  upon  the  sincerity  of  a  sorrow  which  could  busy  itself  in 
the  trivialities  of  verbal  criticism  over  the  grave  of  an  only  son. 
We  now  arrive  at  the  period  of  Lord  Harcourt's  political 
life  which  most  of  all  needs  an  apology,  if  indeed  any  apology 
could  avail  to  excuse  the  prostitution  of  public  any  more  than 
of  private  character  and  honour.  Sir  Robert  Walpoje,  who,  if 
he  rated  public  virtue  at  somewhat  too  cheap  an  estimate  when 
he  affirmed  that  every  man  had  his  price,  at  least' had  a  special 
fiiculty  of  discovering  those  who  Jiady  thought  he  perceived  ^ 
some  symptoms  which  in4ioated  that  Lord  Harcoun's  oppor 
sition  was  npt  so  inexorable  as  to  be  proof  against  the  per-, 
suasiv^s  he  had  it  in  his  power  to  apply  to  it.     He  was  not 
mistaken.     On  the  14th  of  July,  1721,  his  lordship,  advanced 
to  the  dignity  of  a  viscount,  with  a  pension  swelled  fi'om  two 
to  four  thousand  a  year,  transfi^rred  himself  without  difficulty 
from  the  opposition  to  the  ^P^isterial  bench,  and  was  heard  in 
ready  defence  of  the  sdf-^ame  measures  which  he  had  de- 
nounced not  long  before  as  destructive  of  bis  country's  liberties. 
To  see  political  '>freighed  in  a  difierent  scale  frotd  personal  in- 
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t€grity>  even  by  men  of  the  highest  dignity  of  rank  and  station 
— to  see  the  hand  that  would  reject  with  indignant  scorn  the 
bribe  of  the  suitor,  close  without  difficulty  upon  the  pension 
of  the  minister,- — is  a  spectacle  too  common  to  excite  our  sur- 
prise, however  deeply  it  may  challenge  our  reprobation,  and 
however  degrading  the  estimate  which  its  frequency  has  fixed 
upon  the  character  of  public  men  in  this  country.  It  would 
seem  that  Lord  Harcourt's  conduct  was  foreseen  by  his  friends. 
Prior  writes  to  Swift,  in  April  1721,  "  The  bishop  [Attfr- 
bury,  who  was  also,  but  with  less  justice,  suspected  of  a 
design  to  go  over  to  the  ministry,]  cannot  be  lower  in  the 
opinion  of  most  men  than  he  is;  and  I. wish  our  friend  Har- 
,  court  y^ere  higher  than  he  is."  His  first  piece  of  service  to 
the  court  consisted  in  an  ineffectual  attempt  to  screen  Aislabie, 
the  corrupt  abettor  of  the  South  Sea  frauds,  from  the  penalties 
of  his  delinquency.  On  all  the  questions  agitated  in  the  fol- 
lowing session — the  Navy  Debt,  the  Spanish  Treaty,  the 
Quarantine  Act,  &c.  &c.-^he  was  a  frequent  speaker  in  sup- 
port of  the  administration.  The  -very.  Mutiny  Act,  on  which 
three  years  befi)re  he  had  expended  so  much  indignant  pa- 
triotism, he  how  discovered  to  be  necessary  to  the  support  of 
the  government,  and  forgot  that  it  was  an  invasioii  of  the  rights 
of  the  people.  Not  long  afterwards  came  the  proceedings 
against  Atterbury^  no  less  objectionable  in  their  character  and 
tendency^  and  ieven  more  destitute  of  foundation  in  legal 
proof,  than  those  which  Harcourt  had  himself  denounced 
with  su(;h  zeal  and  force  in  the  case  of  Sir  John  Fenwick. 
Here,  however,  we  find  him  recording  his  practical  denial  of 
th^  principles  for  which  he  then  contended;  and  that  against 
the  intimate  associate  of  his  former  life,  whose  bishopric  had 
been  conferred  at  his  own  soiicitatioii,  in  reward  of  those  very 
principles  and  opinions  which  now  he,  at  least,  could  only 
accuse  the  bishop  of  having  followed  up  more  consistently 
and  unflinchingly  than  himself. 

From  the  view  of  bis  political  career,  ,thua  sullied  by  an 
unworthy  abandonment  of  principle,  it  is  far  more  grateful  to 
turn  to  that  of  his  private  life,  passed  in  familiar  communion  with 
almost^ aU. the  wit  and  genius  of  his  time.-  His  iottimacy  with 
Swifk  has  been  already  seen;  with  all  the  other  literafy  orna- 
ments of  that  age,  from  whom  the  divisions  of  party  did  not 
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absolutely  estrange  him, — Pope,  Prior,  Gay,  Parnell,  Arbuth- 
not,  &c.  &c. — he  lived  on  terms  of  no  less  familiar  intercourse. 
Of  these,  Pope  at  least,  and  probably  most  of  the  others,  owed 
their  acquaintance  with  him  to  Swift's  introduction.    *5  Of  my 
later  friends,"  Pope  writes  to  the  Dean,  in  1723,  "  the  greater 
part  are  such  as  were  yours  before ;  Lord  Oxford,  Lord  Har- 
court and  Lord  Harley,  may  look  upon  me  as  one  entailed 
upon  them  by  you."    At  the  old  mansion-house  of  Stanton 
Harcourt,  which  had  remained  unoccupied  by  the  family  since 
Sir  Philip's  death  in  1688,  but  of  which  a  few  rooms  continued 
habitable.  Pope  fixed  his  retreat  during  the  sumftiers  of  1718 
and  1719,  and  translated  there  the  latter  volumes  of  his  Iliad. 
Gay  was  at  the  same  time  domiciled  at  Lord  Harcourt's  neigh- 
bouring house  of  Cockthorpe,  and  they  were  almost  the  only 
visitors  admitted  to  interrupt  the  poet  in  his  laborious  seclu- 
sion.    It  was  here  that  the  melancholy  incident  occurred  of 
the  death  of  two  rustic  lovers  by  lightning  in  the  harvest  field, 
which  is  dcrscribed  by  Pope,  with  rather  too  much  poetical 
fin6ty,  in  A  letter  to  Lady  Mary  Wortley  Montague,  and  which 
Thomson  afterwai'ds  wrought  up  Into  his  ornamental  episode 
of  Celadon  and  Amelia.    In  the  society  of  these  distinguished 
friends,  adorned  also  by  the  eloquent  philosophy  of  Boling- 
broke,  the  cheerful  wit  of  Peterborough,  the  accomplished 
taste  of  Orrery,  Lord  Harcourt  had  far  higher  enjoyments 
within  hid  reach  than  could  reward  him  for  a  continued  agita- 
tion in  the  strif(&  of  politics  at  the  expense  of  consistency  and 
honour,  even  with  the  additional  gratifications  of  a  pension 
doubled  In  amount,  and  the  precedency  of  a  viscount.     That 
he  was  himself  a  man  of  polished  taste  and  m'anners^  and 
highly  accomplished  in  general  literature,  although  deficient 
probably  in  the  more  profound  acquirements  of  scholarship 
and  science,  is  discernible  even  in  the  few  specimens  which 
remain  of'  his  composition,  and  is  abundantly  confirmed  by 
the  testimony  of  his  contemporaries.* 

Although  the  minister  had  thus  deemed  it  desirable  to 

^  He  has  been  himself  quotcfd  as  possessed  of  no  mean  powers  in  poetry^  on  the 
strength  of  the  commendatory  verses  bearing  his  name,  which  were  prefixed  to 
Pope's  coHe€t«d  po«n$;  we  have  little  doubt,  however,  that  th«  |m>p«ny  in  them 
belongs  to  his  sod»  whom  we  have  ab«ady.  seen  in  the  character  of  k  veraifier. 
Lord  Harcourt  beoame  possessed  by  bequest  of  Iiord  Chief  Justice  Herbert's  libraiy, 
eald  to  have  been  a  ver^  valuable  collection,  particularly  in  law  books* 
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silence  Lord  Harcourt's  opposition,  he  was  never  so  far  valued 
or  trusted  as  to  be  again  put  in  possession  of  any  office  under 
the  crown;  he  was  re-admitted,  indeed,  to  the  council  board, 
and  on  three  several  occasions  appointed  one  of  the  Lords 
Justices  for  the  administration  of  the  government  during  the 
King's  absence  in  his  German  dominions.  He  was  the  chief 
ostensible  negotiator  of  Bolingbroke's  recall  from  exile  in 
1725.  The  Duchess  of  Kendal,  whose  influence  had  been 
propitiated  by  a  bribe  of  no  less  than  £11,000,  had  secured 
the  King's  concurrence,  and  Harcourt,  who  had  fpr  some  time 
maintained  a  confidential  correspondence  vidth  the  illustrious 
exile,  was  employed  to  move  the  matter  in  council.  Walpole's 
urgent  remonstrances  were  of  no  avail  against  the  influence 
of  the  favourite  j'^  and  that  proud  and  restless  spirit  returned 
to  exhaust  itself  in  vain  yearnings  after  the  station  and  power 
from  which  it  was  excluded,  and  of  which,  amid  the  tranquil 
enjoyments  of  philosophic  leisure,  it  afiected  to  have  aban- 
doned the  pursuit 

"  To  low  ambition,  and  the  pride  of  kings." 

The  sudden  death  of  George  I.  left  Walpole's  tenure  of 
power  for  a  time  extremely  precarious,  and  it  seemed  probable 
that  his  trusty  adherent.  Lord  Harcourt,  might  again  be  driven 
into  the  ungenial  climate  of  opposition.  Scarcely  had  he  time 
to  find  this  apprehension  groundless,  and  to  pay  his  homage 
at  the  court  of  the  new  sovereign,  before  he  was  himself  hurried 
from  the  scene  by  the  same  stern  summons.  On  Sunday,  the 
38d  of  July,  1727,  as  he  was  proceeding  in  his  coacli  to  visit 
Sir  Robert  Walpole  ^t  Chelsea,  he  was  seized  with  a  paralytic 
fit;  and  although  he  recovered  so  far  as  to  regain  the  power  of 
speech,  and  was  even  considered  by  the  physicians  to  be  out 
of  immediate  danger,  he  survived  only  until  the  following 
Friday,  when  he  expired  at  his  house  in  Cavendish  Square, 
in  his  67th  year.  His  reniains  were  conveyed  to  the  vault  of 
his  ancestors  at  Stanton  Harcourt. 

The  review  we  have  taken  of  Lord  Harcourt's  public  life 
fiirnishes  the  best  estimate  of  his  character.  Of  the  vague 
praises  of  contemporary  pamphleteers  and  poets,  assiduously 
engaged  in  lauding  those  of  their  own  party  who  bad  any 
thing  to  bestow,  little  account  is  to  be  made.  A  shrewd  And 
not  uncandid  observer  of  character,  who  could  at  least  hdve 
no  personal  prejudices  or  resentments  to  gratify  by  misrepre- 
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sentation  (Speaker  Onslow),  while  he  speaks  with  high  eulogy 
of  Lord  Harcourt's  talents,  pronounces  a  severe,  but  we  can 
scarcely  say  an  unjust,  judgment  on  his  principles  and  con- 
duct:—" He  was  afterwards  Lord  Chancellor,  with  no,  cha- 
racter in  any  station  but  for  his  abilities,  saving  that  of  in- 
tegrity in  causes^  which  I  never  heard  doubted.  He  had  the 
greatest  skill  and  power  of  speech  of  any  man  I  ever  knew  in 
a  public  assembly." 

There  exists,  as  far. as  we  are  aware,  no  printed  work  from 
Lord  Harcourt's  pen.  Among  the  Harleian  M3S.  in  the 
British  Museum,  there  is  a  small  quarto  volume  of  about  500 
pages,  entitled  in  the  Catalogue  "  Sir  Simon  Harcourt's  Com- 
mon-Place Book  for  a  Justice  of  Peace,"  and  having  the 
signature  "  Sim.  Harcourt,  13  August,  1724,"  pasted  into  the 
first  page,^  evidently  in  the  same  handwriting  with  the  manu- 
script itself.  It  consists  of  a  collection  of  authorities  on  cri- 
minal law  and  practice,  arranged  under  alphabetical  heads 
after  the  manner  of  Burn's  Justice.  Many  of  the  titles,  how- 
ever, are  left  in  blank,  and  not  more  than  about  a  third  of  the 
whole  volume  is  written  through.  Under  the  title  **  Ale- 
houses," for  instance,  eight  blank  pages  occur;  under  "  At- 
tainder," "  Homicide,"  ^^  Bastardy,"  &c.  six  or  seven ;  and 
the  whole  appears  a  miscellaneous  sort  of  compilation,  without 
much  attention  to  the  arrangement  of  the  subjects.  In  the 
same  volume  are  bound  up  the  charges  to  the,  Buckingham- 
shire grand  jtu'y,  to  which  we  have  before  referred. 

Lord' Harcourt  was  thrice  married.  By  his  first  wife, 
Rebecca,  the  daughter  of  a  Mr.  Clark,  he  had  three  sons, 
Simon,  whose  death  we  have  already  mentioiled,  and  two 
others  who  died  in  their  infancy;  and  two  daughters.  By  his 
other  ladies  he  had  no  issue*  He  was  succeeded  in  his  titles 
and  possessions  by  his  grandson,  who  many  years  afterwards 
(Dec.  1st,  1749,)  was  advanced  to  an  earldom.  On  the  death 
of  his  grandson,  the  last  venerable  and  gallant  earl,  without 
male  issue,  in  the  year  1830,  all  the  honours  of  the  &mily 
became  extinct,  and  its  possessions  passed  into  the  hands  of 
the  Vemons.  In  them,  however,  in  compliance  with  his 
direction,  the  name  pf  Harcourt  survives,  and  may  yet  pro- 
bably confer  lustre  upon  a  new  line  of  nobility. 

*  Tlie  date  assigiie^  to  tbe  MS.  in  the  Catalogoe  is  1705 ;  the  ajitograph  (lat« 
f  bove-meqtiQne4  way  most  prob^bl^  tren^feir^  frpm  ^me  other  dociupen^ 
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Reports  of  Cases  argued  and  determined  in  the  Arches  and 
Prerogative  Courts  of  Canterbury^  and  in  the  High  Court 
of  Delegates  J  containing  the  Judgments  of  the  Right  Ho^ 
nourahle  Sir  George  Lee.  By  Joseph  Phillimore,  LL.D. 
2  Vols.     Saundef s  and  Benning.     1833.  • 

Sir  George  Lee  was  the  fifth  son  of  Sir  Thomas  Lee,  bart* 
of  Hartwell,  in  the  county  of  Buckingham.  He  was  bom  in 
1700;  and  after  studying  first  at  Clare  Hall,  Cambridge,  and 
then  at  Christ  Church,  Oxford,  he  was,  in  Michaelmas  Term, 
17S9,  admitted  an  advocate  in  Doctor's  Commons,  and  about 
the  same  time  was  returned  to  parliament  as  member  for  the 
borough  of  Brackley.  Sir  George  Lee  was  much  respected 
in  the  House,  and  attained  some  eminence  as  a  speaker ;  but 
his  political  course,  of  which  Dr.  Phillimore  gives  a  rapid 
review,  is  beside  our  present  purpose^ 

^^  But  neither  political  avocations,  nor  the  business  of  the 
House  of  Commons,  ever  induced  him  to  swerve  firom  a  close 
and  indefatigable  attention  to  his  professional  pursuits.  His 
note-books,  from  his  first  admission  into  the  profession,  re-> 
main  authentic  monuments  of  extraordinary  diligence  and 
care.  His  business  as  an  advocate  wa&  considerable ;  and  his 
reputation  so  high,  that  on  the  death  of  Dr.  Bettesworth  in 
December  1751,  he  was  made  Dean  of  the  Arches,  and  Judge 
of  the  Prerogative  Court  of  Canterbury,  by  Archbishop  Her- 
ring ;  soon  after  which  he  was  knighted,  and  sworn  a  member 
of  the  Privy  Council. 

"  During  this  time  he  presided  over  the  testamentary  and 
matrimonial  law  of  the  country,  he  retained  the  same  habit  of 
industry  which  had  distinguished  him  at  the  bar;  throughout 
his  whole  judicial  career  he  maintained  the  practice  of  insert- 
ting  in  note-books,  a  statement  of  the  particulars  of  every  case 
that  was  brought  before  him  for  judgment,  a  summary  of  the 
arguments  of  counsel,  and  a  precis,  as  it  were,  of  his  own 
sentence.  The  following  pages  bring  to  the  light  exact  tran- 
scripts from  these  manuscripts,  valuable  records  of  judicial  in- 
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dustry,  stamped  as  they  are  with  the  impress  of  care,  deUbera- 
tion,  and  sound  legal  attainments. 

"  He  filled  the  office  of  Dean  of  the  Arches,  and  Judge  of 
the  Prerogative  Court  till  the  18th  day  of  December,  1758,  on 
which  day  he  escpu-ed  suddenly  while  sitting  in  his  chair,  at 
his  house  in  St.  James's-square :  he  was  buried  at  Hartwell."^ 
**  These  invaluable  records  of  judicial  industry/*  ^vrites  Dr. 
Phillimqj'e,  "  were  transmitted  to  me  several  years  ago  by  his 
nephew  and  representative,  thejate  Sir  George  Lee,  of  Hart- 
well,  accompanied  by  a  request  that  I  would  edite  them  if  any 
opportunity  should  occur  to  me  of  so  doing. 

**  In  giving  them  to  the  public  at  this  moment^  it  appears  to 
me,  perhaps  erroneously,  that  I  may  render  an  acceptable  ad- 
vice to  the  profession  in  which  I  have  toiled  for  so  large  a 
portion  o£  my  life.  The  judgments  are  deliberate  but  succinct, 
they  ^e  characterized  by  perspicuity  and  simj^icity  of  style; 
are  based  in  sound  and  extensive  learning,  and  they  afford  a 
remarkable .  illustralion  of  the  uniformity  of  principle  which 
has  for  so  many  centuries  regulated  the  decisi<ms  c^our  fairest 
eeclesiastical  tribunals ;  inasmuch  as  if  any  individual  will  take 
the  trouble  of  comparing  these  judgments,^(and  in  the  anneta* 
tions  which  I  have  subjoined  to  many  of  them,  I  have  endea- 
voured to  direct  the  attention  of  the  reader  to  this  point,)  with 
the  decisions  of  the  same  courts  which  have  been  published  in 
later  times^^he  will  scarcely  be  able  to  find  one,  which  involves 
any  point  of  law  or  any  principle  of  practice,  in  which  the  de- 
cision is  not  to  the  same  effect  as  it  would  have  been  if  decided 
at  ihe  present  day.  I  may  also  add>  that  from  a  careful  exani- 
nation  of  the  abridgments  of  the  plea^ngs  and  the  evidence^ 
which  occur  in  these  manuscripts,  it  will  appear  that  justice,  at 
that  period,  was  administered  in  tlie  Ecclesiastical  Courts, 
purely  and  promptly,  and,  as  compared  with  other  courts,  at 
a  very  moderate  expense."^ 

We  venture  to  say,  with  some  confidence,  that  Dr.  Philli- 
more  /uzs  rendered  an  acceptable  service  to  his  profession  by 
the  publication  of  these  cases ;  their  undoubted  authenticity, 
and  the  ciare  with  which  they  are  compiled,  render  them  a 
valuable  addition  to  our  legal  stores*     In  general^  indeed,  the 
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judgments  do  not  possess  the  interest  we  expected^  for  the 
learned  judge  seldom  gives  the  train  of  reasoning  by  which  he 
arrived  at  his  results^  but  only  the  results  themselves ;  they 
are^  therefore^  rather  to  be  consulted  than  read.  But  there 
are  exc^ions,  and  we  will  now  extract  and  abridge  one  or 
two  cases«.which  we  think  will  be  generally  interesjting. 

Line  y.  Harris,  vol.  i,  p^  146.  The  town  of  Saltash  is  wholly 
in  the  parish  of  St.  Stephens ;  in  Saltash  is  an  ancient  chapel 
of  St.  Nicholas,  built  on  ground  belonging  to  the  corporation 
of  that  town,  by  whom  the  ohapel  had  always  been  repaired 
and  maintained ;  they  paying  the  minister's  stipend,  the  clerks 
&c.  The](  had  also,  during  living  memory,  always  nonunated 
the  chaplain  or  ixonister ;  but  there  was  no  evidence  how  their 
right  originated.  There  was  some  proof  tliat  Uiere  had  been 
occasionally  christenings  and  marriages,  and  also  burials,  with 
the  mayor's  lea.ve,  in  this  chapel ;  but  the  right  to  perform 
tho&ie  offices,  parochially,  was  clearly  not  established.  The 
inhabitants  of  Saltash  pai4  Easter  offerings  and  mortuaries  to 
the  vicar  ,of  St»  Stephens.  The  vicar  claimed  the  right  to 
nominate  the  chaplain  which  was  contested  by  the  corporation. 

Judgmeiit.— ^ir  George  Lee.  . 

I  took  time  to.  consider  this  case,  and  on  this  d^y,  July 
7th,  175^,  I  gave  judgment  thereon ;  I  said  that  this  appeared 
to  me  to  be  a. chapel  of  ease;  that  its  havii^  sacraments  and 
burials  did  not  make  it  cease  to  be  such,  for  though  in  Coke's 
2  Inst.  363|  it  is  said  that  when  the  question  was  whether  it 
was  ecdesUi  or  capella  pertinens  ad  matricem  ecctesianif  the 
issue  was  whether  it  had  baptisterium  ^t  sepulturamf  for  if  it 
had  the  administration  of  sacraments  and  sepulture,  it  was 
in  la;Bfr  judged  a  church ;  yet  I  did  not  take  that  to  be  law* 
The  feet  was  evidently  otherwise.  Noy,  127,  Buck  v.  Arn- 
cots.  It  appears  that  Rum&rd  and  Havering  chapels  are  cha- 
pels of  ease  to  Home  church,  in  Essex ;  and  yet  those  chapels 
have  sacraments  and  burials.  So  to  my  own  knowledgci 
Uxbridge  and  Brentford,  in  Middlesex,  are  chapels  oi  ease  \ ' 
the  first  to  Hillingdon,  the  second  to  Ealing.  And  Totteridge, 
in  Hertfordshire,  is  a  chapel  of  ease  to  Hatfield  ;  and  yet  in 
all  those  three  chapels  sacraments  are  administered,  and  mar- 
riages, burials,  and  all  other  ecclesiastical  rites  are  performed. 
And  this  appears  from  the  case  of  The  Parish  of  Ashtoii  v# 
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a  few  instances  occur  in  which  the  reporters  express  the  dis- 
satisfaction of  the  bar  at  his  decrees,  and  an  unusual  number 
of  them  were  reversed  upon  appeal,  or  have  been  overruled  by 
subsequent  authorities.  Nor  did  he  compensate  for  these  defi- 
ciencies by  any  extraordinary  assiduity  in  dispatching  the 
business  or  reforming  the  abuses  of  his  Court.  The  number 
of  his  decisions  does  not  much  exceed  the  half  t)f  those  pro- 
nounced during  the  same  period  of  time  immediately  before 
and  after  hi&  four  years*  6ccupation  of  office.  Of  any 
attempts  to  remedy  the  grievances  of  the  Court,  even  in  the 
department  within  his  own  direct  control,  that  of  liMpraetieey 
he  was  as  guiltless  as  any  of  his  predecessors*  Mr.  Parkes 
observes,  in  his  History  of  the  Comrt  of  Chancery,  that 
^^  there  is  a  singular  interregnum^r  chasm  in  the  collection 
of  orders,^,  with  the  exception  of  two  which  are  immaterial, 
from  the  year  1701  to  1721.  One  short  order  only,  by  Lord 
Hareourt,  appears  in  Mr.  Beames's  volume.  As  these  cor« 
rective  mandates  were  the  only  partial  reform  and  improvement 
in  the  practicef  the  absence  of  all  addition  to  them  is  a  proof 
of  the  culpable  negligence  of  the  Chancellors  of  that  period, 
and  a  presumption  that  the  abuses  of  the  Court  not  only  were 
continued,  but  by  such  neglect  materially  increased." — By 
those,  however,  who  speak  most  unfavourably  of  his  character, 
the  virtue  of  judicial  integrity  is  conceded  to  bim^  On  Lord 
Macdesfield's  impeachment  in  17JSd,  when  some  inquiry  took 
place  into  th&  alleged  sale  of  two  Masterships  in  Chancery  in 
Lord  Haroourt's  time;  it  clearly  appeared,  that  in  neither 
case  the  funds  of  the  suitors  had  been  invaded  or  endangered,r 
nor  were  the  sums  paid  greater  than  long  usage — ^however 
indefensible — had  sanctioned:  and  it  was  not  in  an  age  of 
almost  ufiiver'sal  corruption  and  venality  that  any  special 
exercise  of  sc^lf-denial  in  such  a  case  was  to  bo  expected. 

Lord  Hareourt  was  now  <3t  course  leagued  heart  and  hand 
against  the"  government  which  had  so  uncerem(miously  dis** 
placed  him.  Perhaps,  however,  amidst  the  retaliatory  mea- 
sures adopted  against  his  party,  he  did  not  feel  himself  so 
perfectly  secure  as  to  take  at  once  any  very  openly  active  part 
in  opposition ;  for  we  scarcely  meet  with  his  name  in  the 
debates,  until  the  proceedings  on  the  impeachment  of  Lord 
Oxford,  (June  1717,)  furnished  him  with  an  opportunity  of 
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cancelling  some  portion  of  bis  old  injuries  towards  his  fallen 
colleague.  For  the  purpose  of  raising  an  issue  between  the 
two  Houses  which  might  serve  as  the  ostensible  cause  of 
defeating  the  proceedings  altogether,  and  representing  that  it 
would  be  a  great  hardship  upon  the  noble  prisoner  to  appear 
every  day  at  the  bar  as  a  traitor^  and  be  at  last  probably 
found  guilty,  if  at  all,  only  of  high  crimes  and  misdemeanors, 
he  moved  that  the  Commons  should  not  bp  admitted  to  proceed 
to  proof  of  the  articles  for  high  crin^s  and  misdemeanors, 
until  judgment  had  been  first  given  upon  the  articles  for  high 
treason.  The  motion,  by  the  connivance  of  the  government, 
was  carried  without  difficulty;  the  Commons,  as  had  been 
foreseen,  insisted  on  their  right  to  proceed  after  their  own 
course,  and  refused  to  be  parties  to  that  laid  down  for  them : 
the  form  of  a  trial  was  gone  through,  no  accuser  appearing, 
and  the  Earl  took  an  easy  leave  of  his  two  years*  sojourn  in 
the  Tower. 

The  discuadon  of  the  Mutiny  Bill,  in  the  following  session, 
gave  rise  to  frequent  and  warm  debate,  in  which  Lord  Har- 
QOinrt  appeared  on  several  occasions  in  vehement  opposition 
to  the  measure,  especially  to  the  clauses  investing  eourts-mai^ 
tial  with  power  over  the  life  and  person  of' the  scddier ;  uttered 
QMich  jNitriotic  declamation  in  praise  of  trial  by  juiry,  and  in- 
veighed against  the  dangerous  and  unconstitution^^  designs 
to  wbieh  alone  the  establishment  of  this  extraordinaary  judi* 
oature,  and  the  maintenance  of  so  large  a  standing  army^ 
could  reasonstbly  be  attributed.  His  name,  however,  is  aifijied 
to  few  of  the  protests  which  crowd  the  journals  at  this  period, 
4nd  which  served  to  distioguiah  those  of  the  oppasition  pe^a 
^who  desired  to  be  understood  as  uneompromising  and  irrecon- 
cilable  adversaries  i^  the  ministerial  policy.  We  shall  see 
presently  that  this  was  a  character  to  which  iis  oppontion  had 
indeed  little  titld. 

In  the  year  1720,  he  siustained  a  severe  Uow  in  the  death 
of  his  only  son,  of  whom  we  have  before  appken,  and  whose 
talents  and  accomplishments  appear  to  have  been  such  as  might 
justly  make  his  early  loss  a  subj^||^f  deep  regret  ,  We  leara 
.  that  he  bore  an  extraordinary  personal  resemblance  to  hi» 
father.  Gay,  in  his  poem  addressed  to  Pope  on  the  completion 
of  his  Homer,*  in  which  he  describes  all  the  poet's  friends  as 
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assembled  to  welcome  his  return  from  Greece  (an  imitation 
of  the  46th  Canto  of  the  Orlando  Furioso),  introduces  among 
them  the  two  Harcourts —  ♦ 

"  Harcourt  I  .see,  for  eloquence  renown'd, 
The  mouth  of  justice,  oracle  of  law! 
Another  Simon  is  beside  him  found, 
Another  Simon,  like  as  straw  to  straw." ' 

Pope's  epitaph,  inscribed  upon  his  monument  at  Stanton 
Harcourt,  is  known  to  every  deader  of  poetry.  It  i^eceived 
divers  corrections,  at  the  hands  of  Lord  Harcourt,  who  appears 
to  have  been  but  indifferently  satisfied  with  it  when  first  sub- 
mitted to  his  criticism.     For  instance,  the  sixth  line — 

**  Since  Pope  must  tell  what  Harcourt  cannot  speak" — 

stood  originally — 

^f  Harcourt  stands  dumb,  and  Pope  is  forced  to  speak" — 

until  recast  by  his  lordship's  desire,  his  ear  being  especially 
displeased  with  the  not  very  euphonious  participle."  forced." 
The  "  father's  sorrows"  recorded  in  the  epitaph  had  doubtless 
tolerably  subsided  during  the  two  years  which  had  elapsed 
since  his  loss,  or  might  not  unreasonably  hdve  rested  some  impu- 
tsltion  upon  the  sincerity  of  a  sorrow  which  could  busy  itself  in 
the  trivialities  of  verbal  criticism  over  the  grave  of  an  only  son. 
We  now  arrive  at  the  period  of  Lord  Harcourt's  political 
life  which  most  of  all  needs  an  apology,  if  indeed  any  apology 
could  avail  to  excuse  the  prostitution  of  public  any  more  than 
of  private  character  and  honour.  Sir  Robert  Walpoje,  who,  if 
be  rated  public  virtue  at  somewhat  too  cheap  an  estimate  when 
he  affirmed  tihat  every  man  had  his  price,  at  least  had  a  special 
feculty  of  discovering  .those  who  Had,  thought  he  perceived  * 
some  symptoms  which  indicated  that  Lord  Har<;ouft's  oppor 
sition  was  npt  so  inexorable  as  to  be  proof  against  the  per-, 
suasiv^s  he  had  it  in  his  power  to  apply  to  it.     He  was  not 
mistaken.    On  the  14th  of  July,  1721  >  his  lordship,  advanced 
to  the  dignity  of  a  viscount,  with  a  pension  swelled  firom  two 
to  four  thousand  a  year,  transf^^rred  himself  without  difficulty 
from  the  opposition  to  the  |Pbis.terial  bench,  and  was  heard  in 
ready  defence  of  the  sdf-same  measures  which  he  had  de- 
nounced not  long  before  as  destructive  qf  bis  country's  libeities. 
To  see  political  :>?eighed  in  a  difierent  scale  frotd  personal  in- 
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tegrity,  even  by  men  of  the  highest  dignity  of  rank  and  station 
— to  see  the  hand  that  would  reject  with  indignant  scorn  the 
bribe  of  the  suitor,  close  without  difficulty  upon  the  pension 
of  the  minister, — is  a  spectacle  too  common  to  excite  our  sur- 
prise, however  deeply  it  may  challenge  our  reprobation,  and 
however  degrading  the  estimate  which  its  frequency  has  fixed 
upon  the  character  of  public  men  in  this  country.  It  would 
seem  that  Lord  Harcourt's  conduct  was  foreseen  by  his  friends. 
Prior  writes  to  Swift,  in  April  1721,  "  The  bishop  [Att^r- 
bury,  who  was  also,  but  with  less  justice,  suspected  of  a 
design  to  go  over  to  the  ministry,]  cannot  be  lower  in  the 
opinion  of  most  men  than  he  is;  and  I. wish  our  friend  Har- 
.  court  were  higher  than  he  is."  His  first  piece  of  service  to 
the  court  consisted  in  an  ineffectual  attempt  to  screen  Aislabie, 
the  corrupt  abettor  of  the  South  Sea  frauds,  from  the  penalties 
of  his  delinquency.  On  all  the  questions  agitated  in  the  fol- 
lowing session — the  Navy  Debt,  the  Spanish  Treaty,  the 
Quarantine  Act,  &c.  &c.-^he  was  a  firequent  speaker  in  sup- 
port of  the  administration.  The  ^ery  Mutiny  Act,  on  which 
three  years  before  he  had  expended  so  much  indignant  pa- 
triotism^ he  how  discovered  to  be  necessary  to  the  support  of 
the  government,  and  forgot  that  it  was  an  invasion  of  the  rights 
of  the  people.  Not  long  afterwards  came  the  proceedings 
against  Atterbury^  no  less  objectionable  in  their  character  and 
tendency^  and  even  more  destitute  of  foundation  in  legal 
proof,  than  those  which  Harcourt  had  himself  denounced 
with  su(;h  zeal  and  force  in  the  case  of  Sir  John  Fenwick. 
Here,  however,  we  find  him  recording  his  practical  denial  of 
th^  principles  for  which  he  then  contended;  and  that  against 
the  intimate  associate  of  his  former  life,  whose  bishopric  had 
been  conferred  at  his  own  solicitation,  in  reward  of  those  very 
principles  and  opinions  which  now  he,  at  least,  could  only 
accuse  the  bishop  of  having  followed  up  more  consistently 
and  unflinchingly  than  himself. 

From  the  view  of  his  political  career,  thus  sullied  by  an 
unworthy  abandonment  of  principle,  it  is  far  more  gratefiil  to 
turn  to  that  of  his  private  life,  passed  in  familiar  communion  with 
almost^all.the  wit  and  genius  of  his  time.-  His  iottimacy  with 
Swift  has  been  already  seen;  with  all  th€  other  literaty  orna- 
ments of  that  age,  from  wh6m  the  divisions  of  j>arty  did  not 
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absolutely  estrange  him, — Pope,  Prior,  Gay,  Parnell,  Arbuth- 
not,  &c.  &c. — he  lived  on  terms  of  no  less  familiar  intercourse. 
Of  these,  Pope  at  least,  and  probably  most  of  the  others,  owed 
their  acquaintance  with  him  to  Swift's  introduction.  *5  Of  my 
later  friends,"  Pope  writes  to  the  Dean,  in  1123,  "  the  greater 
part  are  such  as  were  yours  before ;  Lord  Oxford,  Lord  Har- 
court and  Lord  Harley,  may  look  upon  me  as  one  entailed 
upon  them  by  you."  At  the  old  mansion-house  of  Stanton 
Harcourt,  which  had  remained  unoccupied  by  the  family  since 
Sir  Philip's  death  in  1688,  but  of  which  a  few  rooms  continued 
habitable.  Pope  fixed  his  retreat  during  the  summers  of  1718 
and  1719,  and  translated  there  the  latter  volumes  of  his  Iliad. 
Gay  was  at  the  same  time  domiciled  at  Lord  Harcoutt's  neigh- 
bouring house  of  Cockthorpe,  and  they  were  almost  the  only 
visitors  admitted  to  interrupt  the  poet  in  his  laborious  seclu- 
sion. It  was  here  that  the  melancholy  incident  occurred  of 
the  death  b{  two  rustic  lovers  by  lightning  in  the  harvest  field, 
which  is  described  by  Pope,  with  rather  too  much  poetical 
finery,  in  a  letter  to  Lady  Mary  Wortley  Montague,  and  which 
Thomson  afl;erwards  wrought  up  Into  his  ornamental  episode 
of  Cdftdon  ahd  Amelia.  In  the  society  of  these  distingitished 
friends,  adorned  also  by  the  eloquent  philosophy  of  Boling- 
broke,  the  (Cheerful  wit  of  Peterborough,  the  accomplished 
taste  of  Orrery,  Lord  Harcourt  had  far  higher  enjoyments 
within  hiiS  reach  than  could  reward  him  for  a  continued  agita- 
tion In  the  strife  of  politics  at  the  expense  of  consistency  and 
honour,  even  with  the  additional  gratifications  of  a  pension 
doubled  In  amount,  and  the  precedency  of  a  viscount.  That 
he  was  himself  a  man  of  polished  taste  and  manners^  and 
highly  accomplished  in  general  literature,  although  deficient 
probably  in  the  more  profound  acquirements  of  scholarship 
and  science,  is  discernible  even  in  the  few  specimens  which 
remain  of'  his  composition,  and  is  abundantly  confirmed  by 
the  testimony  of  his  contemporaries.* 

Although  the  minister  had  thus  deemed  it  desirable  to 

^  He  has  been  himself  quoted  as  possessed  of  no  mean  powers  ia  poetry^  on  the 
strength  of  the  conamendatory  verses  bearing  his  name,  which  were  prefixed  to 
Pope's  coHe€t«d  po«n$ ;  we  have  UtUe  doubt,  however,  that  th«  |>rop«tty  in  them 
betongs  to  his  sod,  whom  we  have  ab«adjr.  seen  ia  the  charactor  of  k  v6t«ifi«r. 
Lord  Harcourt  beoame  possessed  by  bequest  of  ^rd  Chief  Justice  Herbert's  libraiy, 
aaid  tohavd  been  a  ver^  valuable  collection,  particularly  in  law  booksr 


Life  of  Lord  Harcourt,  SH 

silence  Lord  Harcourt's  opposition,  he  was  never  so  far  valued 
or  trusted  as  to  be  again  put  in  possession  of  any  office  under 
the  crown;  he  was  re-admitted,  indeed,  to  the  council  board, 
and  on  three  several  occasions  appointed  one  of  the  Lords 
Justices  for  the  administration  of  the  government  during  the 
King's  absence  in  his  German  dominions.  He  was  the  chief 
ostensible  negotiator  of  Bolingbroke's  recall  from  exile  in 
1725.  The  Duchess  of  Kendal,  whose  influence  had  been 
propitiated  by  a  bribe  of  no  less  than  £11,000,  had  secured 
the  King's  concurrence,  and  Harcourt,  who  had  fpr  tsome  time 
maintained  a  confidential  correspondence  vidth  the  illustrious 
exile,  was  employed  to  move  the  matter  in  council.  Walpole's 
urgent  remonstrances  were  of  no  avail  against  the  influence 
of  the  favourite  j^  and  that  proud  and  restless^  spirit  returned 
to  exhaust  itself  in  vain  yearnings  after  the  station  and  power 
from  which  it  was  excluded,  and  of  which,  amid  the  tranquil 
enjoyments  of  philosophic  leisure,  it  afiected  to  have  aban- 
doned the  pursuit 

"To  low  ambition,  and  the  pride  of  kings." 

The  sudden  death  of  George  L  left  Walpole's  tenure  of 
power  for  a  time  extremely  precarious,  and  it  seemed  probable 
that  his  trusty  adherent.  Lord  Harcourt,  might  again  be  driven 
into  the  ungenial  climate  of  opposition.  Scarcely  had  he  time 
to-  find  this  apprehension  groundless,  and  to  pay  his  homage 
at  the  court  of  the  new  sovereign,  before  he  was  himself  hurried 
fl*om  the  scene  by  the  same  stern  summons.  On  Sunday,  the 
28d  of  July,  1727,  as  he  was  proceeding  in  his  coacfi  to  visit 
Sir  Robert  Walpole  ^t  Chelsea,  he  was  seized  with  a  paralytic 
fit;  and  although  he  recovered  so  far  as  to  regain  the  power  of 
speech,  and  was  even  considered  by  the  physicians  to  be  out 
of  immediate  danger,  he  survived  only  until  the  following 
Friday,  when  he  expired  at  his  house  in  Cavendish  Square, 
in  his  67th  year.  His  remains  were  conveyed  to  the  vault  of 
his  ancestors  at  Stanton  Harcourt. 

The  review  we  have  taken  of  Lord  Harcourt's  public  life 
fiirnishes  the  best  estimate  of  his  character.  Of  the  vagu6 
praises  of  contemporary  pamphleteers  and  poets,  assiduously 
engaged  in  lauding  those  of  their  own  party  who  had  any 
thing  to  bestow,  little  account  is  to  be  made.  A  shrewd  And 
not  um^andid  observer  of  character,  who  could  at  least  hslve 
no  personal  prejudices  or  resentments  to  gratify  by  misrepre^ 

z2 
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3dly.  I  was  of  opinion  that  the  executing  of  a  second  toill 
of  a  different  purport  was,  by  law,  a  revocation  of  the  first, 
though  the  second  does  not  now  appear. 

All  the  authorities  that  had  been  cited  from  the  text  law 
and  from  the  commentators,  showed  it ;  all  the  books  said  the 
first  will  is  retoked  by  the  completion  of  the  second.'  The 
revocation  does  not  depend  on  the  keeping  and  preserving  of 
the  la^t  will ;  the  cases  cited  showed  the  same.  In  the  case 
of  Burt  and  Burt*,  Ihe  deceased  was  dcjdared  to  have  died 
intestate,  because  he  had  made  a  subsequent  will  which  had 
revoked  the  first,  thoiigh  it  was  afterwards  cancelled,  and  did 
not  appear. 

So  in  the  case  of  Whitehead  and  Jennings,  though*"  the 
deceased  on  his  death-bed  declared  his  disapprobation  of  Tiis 
first  will,  yet  these  declarations  could  not  have  revoked  it 
since  the  statute  of  fraiids ;  the  courts  must  have  pronounced 
for  the  first  will,  if  they  had  not  decreed  it  to  have  been 
revoked  by  making  the  second  will,  which  it  was  found  the  tes- 
tator did  aftel'wards  himself  burn. 

4thly.  I  am  of  opinion  that  the  deceased  tiiust  have  been 
presumed  to  have  destroyed  the  latter  will  himself,  because  it 
had  never  been,  so  far  as  it  appeared,  out  of  his  custody* 
from  the  time  it  was  executed.  There  was  no  proof  thai 
Shtiry  ever  saw  it— nothing  to  affect  him  but  mere  surinises 
grounded  on  slight  circumstances ;  for  as  to  the  key  being  in 
the  hair  trunk,  the  evidence  was  as  strong  on  one  side  as  the 
other.  No  evidence  to  afffect  Shury's  character ;  1  could  not 
then  presume  him  guilty  of  suppressing  a  will ;  and  if  I  could 
suppose  him  capable  of  doing  the  act,  I  must  go  further,  and 
suppose  he  was  bribed  to  do  it  by  Mr.  Helyar,  who  alone 
could  receive  advantage  thereon ;  but  there  was  not  the  least 
colour,  from  the  evidence,  to  suppose  hira  capable  of  doing 
such  an  action* 

5thly.  And  which  WAs  the  main  question,  I  was  of  opinion 
that  the  deceased  had  not  done  any  act  sufficient  to  revive  the 
will  of  1742,  his  having  destroyed  the  last  and  preserved  the 

^  1  PhUl.  p.  412,  429.^  ^    '■      . 

«  Bickards  v.  Mumford,  2  Phill.  23;   Fr6«man  v.  GiUbOBS,  Preioy.  17»3  j 
^  Hagg.  328,  346 ;  ColviH  v.  Fraser,  2  Hagg,  266. 
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first  will,  were  not  acts  sufficient  for  that  purpose.  There 
must  be  to  revive,  a  republication  or  some  express  declara^ 
tion  of  the  testator  that  he  would  have  the  first  operate  as 
his  mil;  the  authority  from  Vinnius,  Inst.  lib.  0,  tit.  17,  s.  6, 
n.  3,  was  fiill  to  that  purpose,  and  his  opinion  was  founded  on 
the  Text  Law,  ff.  de  bon.  poss.  sec.  tab.  lib.  37,  tit.  11, 1.  11, 
n.  2.  In  the  cases  of  Vanier  and  Zue  and  of  Stacey  and 
Dickins,  the  testator's  intentions  that  the  first  will  should 
operate  were  fully  proved.  And  in  the  case  of  Burt  and  Burt, 
where  no  such  intention  was  proved,  the  deceased  was  pro- 
nounced to  die  intestate. 

In  the  case  of  Lewis  and  Bulkeley,*  Deleg.  1782,  Mary 
Williams  made  her  will  while  sole,  afterwards  married  Dennis 
Hampton,  whom  she  survived,  and  at  his  death  lef);  the  said  will 
uncancelled,  and  Very  near  her  death  declared  she  considered  it 
her  will;  but  notwithstanding  a  very  fiill  commission  of  dele- 
gates (ther^  being  five  judges  and  eight  civilians),  pronounced 
her  to  have  died  intestate,  because,  as  the  will  was  destroyed 
by  her  marriage,  a  republication  was  necessary  to  revive  it. 

In  the  case  of  Whitehead  and  Jennings,  the  testator  did 
himself  destroy  the  last  will,  and  1ie  kept  the  first  amongst 
papers  of  the  greatest  conseqtiehce ;  if  he  had  died  without 
declaring  any  thing  about  the  first  (ahd  he  did  not  declare  his 
dislike  of  it  till  within  five  or  six  hours  of  his  death),  ahd  the 
court  hadj  from  the  circumstances  of  the  sSlfe  custody  of  the 
first,  atrd  his  own  destroying  th6  last,  pronounced  for  the  first, 
it  is  cleilr  from  the  evidence,  that  a  will  would  have  been . 
established  which  was  not  agreeable  to  the  testator's  mind. 


>  Tlie  following  observatioBS  are  to  be  found  in  this  caie  in  Burn's  Ecclesiastical 
Xaw :  "  And  although  the  will  be  made  before  Inarriage,  and  the  wife  anrvive  the 
hiisbMid,  yet  It  seemtth  that  the  will  ahall  net .  revive  upon  the  fassbaiid'a  death. 
As  IB  te  case  of  |kln.  Lawisi  some  years  ago,  lief«re.  the  Delegates :  Mrs.  Lewis,  a 
widow,  made  a  will,  aoon  after  which  she  married  again ;  In  some  time  her  second 
husband  died,  and  she  again  became  a  wadow,  without  any  children  by^either  hus- 
bands The  will  which  she  made  in  her  first  widowhood  remained;  and  being  fotind 
after  her  death,  the  qnesttoa  was  whether  it  was  a  goad  will  or  ^6t  The  counsel 
for  the  will  cited  many  authorities  from  the  civil  law,  and  showed  that,  among  the 
Romans,  if  a  man  had  made  his  will  and  was  afterwards  (aVen  captive,  sach  will 
revived,  and  became  ^gain  in  force  by  the  teitatorS  repossessing  his  liberty.  *  But 
it  was  observed  on  the  other  hand,  that  marria^  is  a  voluntary  act,  captivity  the 
eflfect  of  compulsion.' "    4  Burn's  K  L.  Sl« 
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The  same,  probably,  would  have  been  the  case  here,  for  the 
dislike  the  deceased  showed  to  his  nephew,  made  it  very  im- 
probable he  should  intend  to  revive  th^  will  of  1742. 

When  a  testator  has  done  a  deliberate  act  to  destroy  a  will, 
it  would  be  very  dangerous  to  construe  it  to  be  revived  on 
surmises  and  conjectures  only. 

Upon  the  whole^  therefore,  I  was  of  opinion  to  pronounce 
against  the  validity  of  the  will  of  12  February,  1742,  and  gave 
sentence  accordingly,  but  without  costs. 

N.  B.  Mr.  William  Helyar  has  appealed  to  the  Delegate?, 
and  prayed  a  commission  to  Lords  Spmtual  and  Temporal, 
but,  on  hearing  counsel,  thp  Lord  Clxanceljor  granted  it'only 
to  judges  and  civilians^,  becaus^e  the  questions  m  the  case 
turned  upon  points  of.  law.  The  causa,  was  afterwards  ar- 
gued^, and  Mr.  Helyar  renounced  his  appeal^,  and  consented 
that  the  cause  should  be  remitted  back  to  the  Prerogative 
Court  5  .and,  upon  the  remission  being  brought  in,  I  decreed 
administration '  to  the  sister  and  only  next  of  kin,  on  the  14th 
January,  1757. 

Dr.  Phillimor^  observes,  "  This  judgment  is  highly  credita- 
ble to  the  learning  and  judicial  attainments  of  Sir  George 
Lee,  and,  the  perusal  of  it  will  satUfy  the  reader  of  the  erro- 
neous impression  of  those  persons  vrho  have  maintained  that 
the  principles  laid  down  by  Lord  Mansfield  in  the  case  of 
Goodright  pn  the  demise  of  Glazier  v.  Glazier,  4  Burr. 
2512,  are  diametrically  opposed  to  those  on  whixjh  the  judg- 
ment in  this  case  is  fouij^ed.  In  point  of  fact,  the  circum- 
stances of  the  two  cases  are  widely  different,  and  the  judgment 
in  each  instance  is  ^.  legal  conclusion,  deduced  from  the  cir- 
cumstances of  the  particular  case," 

Every  question  respecting  the  validity  of  wills,  is  highly  in- 
teresting to  the  profession  in. general,  and  4he  importance  of 
the  point  here,  renders  it  worth  while  to  turn  aside  to  examine 
the  case  of  Glazier  and  Glazier.^     "  The  short  of  the  case 

"■     '       .  ' 

'  See  the  reasons  assigned  for  this  limitation  by  Lord  Chaocellor  Hardwicke, 
d  Atkyus,  798. 

^  This  cause  was  compromised  in  the  Court  of  Del^atcs,  and  was  not,  I  appre- 
hend, ai^ued  before  that  court  on  the  part  of  IVIr.  Witiiara  Helyar ;  it  was  set  down  , 

fox  argument  on  the  Idth  January,  1 757t  *  V 
»  4Bvrr.  2612. 
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was  this  :  the  former  will  (being  a  will  of  lands)  was  made  in 
1757,  the  second  in  1763 ;  the  former  was  never  cancelled^  the 
second  was  cancelled  by  the  testator  himself.  Both  wills  were 
in  the  testator's  custody  at  the  time  of  his  death,  the  second 
cancelled,  the  first  uncancelled." 

The  case  of  Helyar  v.  Helyar,  which  was  not  then  reported, 
was  referred  to  by  counsel.     Lord  Mansfield  observed, 

"  Here  the  testator  has  by  both  wills  devised  the  lands  in 
question  to  the  defendant.  His  cancelling  the  second,  is  a 
declaration  ^  that  he  does  not  intend  that  to  stand  as  his  will.* 
Does  not  that  speak,  ^  that  his  first  will  shall  stand  ?' "    . 

If  he  had  intended  to  revoke  the  first  will  when  he  made 
the  second,  it  must  have  operated  as  a  declaration  '^  that  the 
defendant  should  not  take.**  But  that  could  not  be  his  inten- 
tion, because  he  devises  to  the  defendant  by  both. 

Here  the  intenition  of  the  testator  is  plain  and  clear.  A 
will  is  ambulatory  till  the  death  of  the  testator.  If  the  testa- 
tor lets  it  stand  till  he  dies,  it  is  his  will :  if  he  does  not  suffer 
it  to  do  so,  it  is  not  his  will.  Here  he  had  two.  He  has  can- 
celled the  second.  It  has  no  effect,  no  operation ;  it  is  no 
will  at  all,  being  cancelled  before  his  death.  But  the  former, 
which  was  never  cancelled,  stands  as  his  will. 

Mr.  Justice  Yates'  concurred  with  Lord  Mansfield  for  the 
same  reasons.  A  will  has  no  operation  till  the  death  of  the 
testator.  This  seoohd  will  never  operated:  it  was  only  in- 
tentional. The  testator  changed  his  intention  and  cancelled 
it.  If  by  making  the  second  the  testator  intended  \jq  revoke 
the  former,  yet  that  revocation  was  itself  revokable,  and  he 
has  revoked  it. 

He  then  referred  to  the  Statute  of  Frauds,  and  said  that 
naae  of  the  modes  of  revdung  a  will  there  mentioned,  h«d  been 
complied  with. 

We  confess  we  cannot  reconcile  these  two  cases ;  the  cir- 
cumstances are,  it  is  true,  different,  but  still  the  jninciples  are 
completely  at  variance.  The  important  point  decided  in 
Helyar  v.  Helyar  was,  "  that  the  executing  of  a  second  will 
of  a  different  purport  was  by  law  a  revocation  of  the  first, 
diough  the  second  does  not  now  appear."  It  is  true  that,  in 
Glazier  v.  Glazier,  the  seccHid  will  was  not  of  a  different 
purport,  but  Lord  Mansfield  and,  his  brethren  contended,  that 

yoi*.  X.  A  A 
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a  second  will  cancelled,  or  not  appearing,  has  fu>  effect y  no 
operation  ;  it  is  no  will  at  all.  If  by  it  the  testator  intended 
to  revoke  the  first,  the  revocation  was  revocable ;  and  he  did 
revoke  it.  They  asserted,  too,  that  a  will  of  lands  n^ust  re- 
7nain  and  continue  in  force  unless  cancelled  or  revoked,  as 
mentioned  in  the  Statute  of  Frauds  ;  the  cases  of  revocation  by 
the  alienaticH)  of  the  subject  matter,  and  some  other  decided 
oases,  being  excepted.  Now  apply  these  principles  tp  Helyar 
V.  Helyar,  and  it  is  i|npossj)dd.to  arrive  at  the  same  conclusion 
as  Sir  Qeorge  Lee.  If,  then,  the  mere  executing  of  a  second 
will,  which  will  that  learned  judge  rightly  presumed  to  have 
been  destroyed  by  the  testator,  did  not  operate  as  a  revocation 
of  the  first,  the  change  of  feeling  towards  his  nephew  or  any 
declarations  made  by  him  could  not  have  that  effect. 

Pelham  v.  Nbwton,  vol,  ii.  p.  46.  A  testatrix,  by  a  codi- 
oil,  directed  her  executor  to  deliver  certain  sealed-up  parcels 
to  certain  persons  named.  The  executor  desired  the  opinion 
of  the  Court  what  he  ought  to  do  with  respect  to  the  parcels* 

Judgment  i^-Skx  George  Lee. 

I  was  of  opioiop  he  cpuld  not  safely  deliver  them  iHiopeiied, 
for  if  be  should  be  called  to  an  inventory,  he  coiild  not  give  in 
one  on  oath,  without  knowing  what  was  contained  in  those 
parcels ;  and  if  he  assented  to  them  as  legacies,  and  there 
riiould  not  b^  assets  sufficient  to  pay  the  debts,  be  would 
be  guilty  of  a  devasiavit.  I  therefcM'e'  deereed  those  parcels 
to  be  opened  in  presence  of  the  register,  to  see  what  was  con* 
tained  in  them  ;  they  were  accordingly  opened  in  court,  and 
they  contained  bank-notes,  some  of  £20  and  some  of  £30 
each,  of  which  a  schedule  was  made,  of  the  names  of  the  per- 
tois,  and  of  the  sum  contained  under  each  person's  name,  to 
be  adAed  as  a  codicil  to  the  will,  and  decreed  probate  of  the 
will  and  all  the  aforesaid  papers  to  the  executors* 

Barrow  v.  Barrow,  vol.  ii.  p.  3S5.  A  testator  destroyed 
lus  will,  but  preserved  a  codicil.  Sir  Gleorge  Lee  was  of  opi* 
nion  that  the  codicil  was  not  destroyed  by  the  burning  of  tb^ 
will,  but  was  a  substantive  instrument  or  testamentary  sche- 
dule, and  as  in  this  case  the  testator  int^:ided  to  die  testate, 
considered  it  as  his  will^  and  declared  he  intended  his  wife 
should  have  almost  all,  agreeably  to  the  codicil ;  I  pronounced 
for  the  validity  of  it  as  a  testamentary  disposition^  and  deemed 
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administmtioii  to  the  widow,  with  that  schedule  annexed,  and 
swore  her  administration  in  court. 

Cox  V.  RiCROVTy  vol.  ii.  373.  In  this  case  Sir  O.  Lee  held 
that  the  herbage  of  a  church  or  chtifpel-yard,  and  the  loppings 
of  the  trees  therein,  belonged  to  the  incumbent,  and  that  he 
might  lawfully  lop  them.  And  he  said  that  tlfe  statute  35 
£dw.  I.  ne  reeior  prostemai  arbores  in  eaimiterio,  does  not 
prohibit  the  parson  from  lopping  trees  in  the  churcb-yard,  but 
prohituts  him  from  cutting  them  down,  except  for  the  repairs 
of  the  church  ;  and  that  if  a  parson  is  prosecuted  upon  that 
statute,  it  must  be  at  common  law  by  indictment. 

Arnold  v.  Earle,  vol.  ii,  629.  Thomas  Newbee,  under 
the  age  of  sixteen  years,  died  leaving  one  uncle  of  the  whole 
blood  and  two  of  the  half-blood,  maving  made  a  will  by  which 
he  left  all  his  effects  to  George  Earle,  his  schoolmaster,  with 
whom  he  boarded  and  lodged.  The  witnesses,  two  persons  of 
unblemished  character,  swore  that  the  deceased  read  the  will 
twice  over  to  them,  declared  his  entire  approb^on  of  it,  and 
said  that  it  wfts  all  his  own  handwnting ;  that  ne  had  no  re* 
gard  for  bis  uncles,  for  they  had  shown  none  to  him,  and  that 
he  had  resolved  to  leave  all  he  ha^d  to  Earle,  for  he  andjhis 
wife  had  been  parents  to  him,  and  that  he  duly  signed,  sealed 
and  published  the  will  in  their  presence,  and  desired  them  to 
attest  it,  which  they  did  in  his  presence,  and  that  deceased 
was  perfectly  in  bis  sen^^s. 

There  was  an  attempt  to  prove  fraud  and  imposition,  but  it 
entirely  iiEuled>  but  counsel  c^pntended,  that  from  the  cireum* 
^tances  of  the  caae  fraud  n^ust  be  presumed,  and  that  the  mi* 
nor  was  pot  of  legal  age  for  making  of  a  will  for  personal 
estatQ ;  for  that  by  law  he  ought  to  be  seventeen  or  ^hteen 
yew»  of  age,  • 

Judgment. — Sir  George  Lee. 

But  I  was  of  Opinion  that  by  law  a  male  may  make  his 
will  fqg  personal  estate  at  fourteen,'  and  a  female  at  twelve, 
the  ages  at  which  by  law  they  are  capable  of  marriage,  unless 
it  appeared  they  had  not  a  capacity  to  understand  the  act  they 
did,  the  contrary  of  which  appeared  in  this  case ;  and  therefore 
the  evidence  in  support  of  the  will  bemg  strong  and  clear,  I  pro- 

»  Godolph.  O.  L.  22  ;  2  Black.  Com.  497. 
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nounced  for  the  validity  of  the  will,  but  gave  no  costs,  be- 
cause the  circumstances  of  the  case  did  prima  facie  create 
strong  suspicions  which  it  concerned  Earle  to  clear  up,  which 
I  thought  he  had  done,  aild  the  uncle  lived  at  a  distance  and 
could  not  himself  know  the  facts. 

Mr.  Hai^tave  observes,  "  there  is  a  great  abundance  of 
iiTCConcileable  opinions  in  our  books,  about  the  earliest  age  at 
which  a  will  may  be  made  of  personal  estate/'  ^  This  deci- 
sion is,  therefore,  important,  and  it  is  in  conform^  with  Jthe 
best  opinions.  It  is  clear  that  the  courts  of  law  \nfl  not  pro- 
hibit the  ecclesiastical  courts  from  allowing  wills  made  under 
the  age  of  twenty-one  years. 

W. 

1 

ART,  IV.— ON  COVENANTS  WHICH  RUN  WITH  THE  LAND. 


In  Spencer's  case,^  a  leading  authority  on  this  branch  of  the 
law  of  covenants,  many  differences  were  taken  and  agreed 
concerning  express  covenants  and  covenants  in  law,  and  which 
of  them  run  with  the  land,  and  which  of  them  are  collateral 
and  do  not  go  with  the  land,  and  where  the  assignee  shall  be 
bound  without  naming  him,  and  where  not ;  and  where  he  shall 
not  be  bound  although  he  be  expressly  named,  and  where  not. 
Although  the  doctrines  on  which  these  differences  were 
founded  have  since  been  much  discussed  in  numerous  cases, 
the  jHactical  application  of  them  is  often  found  to  be  still  at- 
tended with  difficulty  .3  We  propose  therefore  to  show  that  in 
determining  whether  a  covenant  does  or  does  not  run  with  the 
land,  these  three  things  are  mainly  to  be  considered  :  Istly, 

*  Co.  Litt.  89,  b.  note  6 ;  Williams  on  Executors,  p.  13. 

'  5  Col^e  Rep.  16,  a. 

^  The  ambiguity  of  the  phrase  '*  running  with  the  land,"  and  the  com^exity  of 
the  usual  mode  of  division  adopted  in  the  digests  and  text  boolcs  (socli  as  ^'  when  the 
heir  may  sue  or  be  sued,'*  *'  when  the  assignee  may  sue  or  be  sued,")  will  be  appa* 
rent  wlieii  we  consider  that  "  the  land  "  means  sometimes  the  estate  of  n  grantor, 
(we  use  the  term  "grant  "  in  its  more  comprehensive  sense  .of  conveyance),  some- 
times the  estate  of  a  grantee.  Whether  it  be  meant  to  express  that  the  benefit  of 
tiie  covenant  is  annexed  to  tlie  estate  of  the  covenantee,  or  that  the  UabilUy  is  an- 
nexed to  that  of  the  covenantor,  the  phrase  sti|jl  Is  '*  the  coyenaot  runs  wi^h  the 
land." 
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the  relation  subsisting  between  the  covenanting  parties; 
2dly^  the  subject  matter  of  the  covenant ;  and  Sdly,  the  em- 
ployment or  omission  of  terms  legally  descriptive  of  descend- 
ants or  future  owners.  A  great  majority  of  the  cases  which 
have  occurred  have  been  determined  with  reference  to  the  two 
first  points  alone.  • 

L  In  the  first  place  ^' there  must  always  be  a  privity^  be- 
tween the  plaintiff  and  defendant  to  make  the  defendant  liable 
to  an  action  of  covenant ;  the  covenant  must  respect  the  thing 
granted  or  demised ;  when  the  thing  to  be  done  or  omitted  to 
be  done  concerns  the  land  or  estate,  that  is  the  medium  which 
creates  the  privity  between  the  plaintiff  and  defendant."^ 
The  privity  here  spoken  of  is  privity  of  estate,  as  contradis- 
tinguished from  privity  of  contract.  ^'It  is  not  sufficient 
(Loixl  Kenyon  has  said)  that  a  covenant  is  concerning  land, 
but. in  order  to  make  it  run  with  the  land,  there  must  be  a 
privity  of  estate  between  the  covenanting.parties."  ^  The  same 
principle  was  declared  by  Lord  Ellenborough  in  a  case  of 
covenant  for  rent  against  the  assignee  of  a  term,  'f  This  ac- 
tion as  well  as  that  of  debt  is  maintainable  only  upon  the 
privity  of  estate,  and  the  defendant  is  merely  chained  thereby 
because  it  is  a  covenant  which  runs  with  the  land  ;  for  if  it 
had  been  a  collateral  covenant,^  the  assignee  would  not  have 
been  bound  by  it."  ^ 

*  Priv^  or  privities  is  where  a  lease  is  made  to  hold  at  will,  fur  ^'cars,  for  lifei  or 
a  feoffment  in  fee,  and  in  divers  other  cases ;  now  because  of  this  that  hath  passed 
between  these  parties  they  are  called  privies,  in  respect  of  strangers  between  whom 
no  such  couveyances  have  been.  Ternies  de  la  Ley,  lit.  Pririe.  And  iwis  to  be 
known  that,  as  to  the  matter  now  in  question,  there  are  three  manner  of  privitie9|' 
scil.  privity  in  respect  of  estuteonly,  privity  in  respect  of  conlract  only,  and  privity 
in  respect  of  estate  and  contract  together.  Wallier*s  case,  3  Coke  Rep.  23,  a. 
The  statute  32  lien.  8.  c.  34,  (relating  to  remedies  for  and  against  grantees  of  re<- 
versions)  seems  to  have  created  a  fourth  privity,  namely,  a  privity  of  contract  in 
respect  of  the -estate,  as  between  the  assignees  of  the  reversion  and  the  lessees  or 
their  assignees.     3  T.  R.  394.  « 

«  3  Wilson,  «9. 

3  Webb  V.  Russell,  3  T.  R.  402. 

*  Covenants  are  some  of  them  said  to  be  inherent,  i.  e.  sac^h  tts  are  conversant 
about  the  land  (and  knit  to  the  estate  in  the  land,)  and  some  of  these  are  said  to  be 
collateral,  i.  e.  that  are  conversant  about  some  collateral  thing,  that  doth  nothing  at 
all,  or  not  so  imoifdiately  concern  the  thing  granted,  («r  are  not  knit  to  the  estate > 
beccose  they  are  entered  into  with  a  person  who  is  stranger  to  thisestate*  Shepherd's 
Touch.  Preston's  edit.  p.  161. 

A  Stevenson  i>.  Lambardi  %  East,  580* 
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Thus  where  a  mortgagor  j  oined  with  the  mortgagee  in  making 
a  ksEise,  in  which  the  covenants  for  the  payment  of  the  rent  and 
keeping  the  premises  in  repair  were  entered  into  with  the  mort- 
gagor and  his  assigns  alone,  it  was  held  that  an  assignee  of  the 
mortgagee'fif  interest  could  not  maintain  an  action  for  the  breach 
of  these  covenants,  which,  not  being  made  with  the  person  who 
had  the  tegal  estate,  did  not  mn  with  the  land.  The  mortga- 
gor had  no  interest  in  the  land  of  which  a  court  of  law  could 
take  notice*  These  therefore  were  collateral  covenants.^  Con- 
sistently with  the  principle  of  Webb  v.  Russell,  it  was  held  in 
another  ca'de,  in  which  the  lease  had  been  made  in  like  man- 
ner, but  the  interests  of  the  mortgagor  and  fnortgagee  had 
become  extinguished  during  the  term  by  the  reversioner's  ac- 
quiring their  estate,  and  the  action  was  brought  by  the  mort- 
gagor, that  the  covenants  must  be  considered  covenants  in 
gross,  and  that  the  mortgagor  might  of  course  still  maintain 
an  action  upon  thenu^ 

Implied  covenants  run  with  the  land.  Thus  it  v^ras  ruled  in 
Spencer's  case  ^  that  wh'ere  a  man  makes  a  lease  for  years  by 
the  woTd,  grant,  or  demise,  which  implies  a  covenant,  if  the 
assignee  of  the  lessee  be  evicted  he  shall  have  a  writ  of  covenant. 
So  if  a  man  demises  or  grants  land  to  a  woman  for  years,  and- 
the  woman  marries  and  dies,  the  husband  shall  have  an  action 
of  covenant  on  the  covenant  in  law ;  and  several  other  cases 
were  put  of  persons  (tenant  by  statute  merchant,  elegit,  &c.) 
coming  to  a  term  by  act  in  law  and  having  an  action  of  cove- 
nant as  a  thing  annexed  to  the  land. 

But  covenants  cannot  be  implied  against  one  having  no 
legal  interest  in  the  subject  of  the  grant ;  as  a  mortgagor  who 
has  joined  with  the  mortgagee  in  making  a  lease.* 

If  the  privity  of  estate  which  existed  between  the  covenantor 
i^d  eoveftantee  be  determined,  the  covenant  will  no  longer 
rtm  with  the  land.  Thus  if  A  subsequent  purchaser  do  not 
take  the  estate  of  the  original  purchaser,  he  will  not  be  bound 
by  the  covenant.  This  was  determined  in  a  very  important 
caise^  which  turned  upon  the  effect  of  the  heretofore  usual 

*  Webbi).  Russell,  3  T.  R.  393 ;  and  see  Burton's  Compend.  (581,  n.) 

•  Stokes  V.  Russell,  3  T.  R.  678,  affirmed  in  Exch.  Charob.  1  Hen.  Blac.  »6S?; 

•  5  Coke  Rep.  16,  a. 

*  Smith  V,  Pocklington,  1  Crompton  &  Jervis,  445; 
^  Roach  V,  Wadham,  6  East,  289, 
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mode  of  conveying  lands  by  appointment  under  a  power 
crfeated  ih  a  limitation  of  uses  in  bar  of  dower.     It  was  held 
that  the  second  purchaser  took  not  as  assignee  of  the  first 
purchaser's  estate,  but  by  way  of  appointment  under  the 
power ;  in  effect  as  if  the  original  conveyance  had  been  made 
to  hiinseM';  and  consequently  that  he  was  not  liable  at  the 
siiit  of  the  original  vendor  upon  a  covenant  entered  into  by  the 
first  purchaser  for  himself,  his  heirs,  and  assigns,  for  pay- 
ment of  a  perpetual  fee-farm  rent.     "This  decision,"  says  Sir 
Edward  Sugden,  "  leads  to  the  observation  that  wherever  a 
purchaser  is  to  enter  into  a  covenant  which  it  is  intended  shall 
run  with  tne  land,  the  vendor  ought  to  insist  upon  the  pur- 
chaser taking  a  conveyance  in  fee,  and  should  not  permit  the 
estate  to  be  limited  to  thfe  usual  uses  to  bar  dower.'*    With 
respect  to  the  general  doctrine,  this  obseiTation  remains  ih 
fcrce ;  but  it  inay  be  useful  to  remark,  in  passing,  with  respect 
to  the  application  of  it  to  the  limitation  in  bar  of  dower,  that 
for  this  purpose  the  limitation  is  rendered  ineffectual,  and  its 
object    otherwise   provided    for   by  the  recent  act  for  the 
amendment  of  the  law  relating  to  dower.^ 

Where  the  lessor  was  only  tenant  for  life,  it  was  held  that 
his  heir  was  not  entitled  to  the  benefit  of  covenants  made 
\*ith  the  lessor  ,*  because  the  lease  determined  by  his  death.'' 
If  a  lessee  part  tVith  his  estate  to  a  stranger,  with  the  as- 
sent of  the  lessor,  (which  may  be  testified  by  receipt  <>{  rent 
from  the  assignee,)  the  privity  of  estate  is  destroyed,  and  the 
liability  of  the  lessee  under  the  covenants  which  operate  by 
reason  only  of  that  privity,  ceases.^  But  the  obligation  of  an 
express  covenant,  though  it  runs  with  the  estate  to  the  lessee's 
assignee,  and  from  him  may  be  transferred  ^ith  the  estate  to 
a  second  assignee,  and  so  on,  yet  continues  always  in  the  per- 
son cjf  the  original  covenantor,  who  cannot  divest  himself  of 
his  responsibility:  and  the  same  rule  applies  to  all  other  ex- 

•  By  the  3  &  4  W.  4.  c  105,  s.  2,  the  widow  is  to  be  entitled  to  dower  out  of 
equitable  estates  of  tnheritdticc ;  and  by  sec.  4,  no  widow  shall  be  entitled  to  dowel' 
out  of  any  land  which  shall  have  been  absolutely  disposed  of  by  her  husband  iu  his 
lifbtltte,  or  by  his  will. 

^  Brudenfetl  v,  Roberts,  2  Wils.  143. 

>  Walker's  case,' 3  Co.  94,  b  Wadbam  v.  Martin,  8  East,  316,  a.  Aartol  47. 
Mills,  4  T.  R.  98.  '   ' 
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press  covenants  the  obligation  of  which  runs  with  the  land.^ 
So  upon  a  covenant  running  with  the  land  the  assignee  of  the 
lessee  is  liable  for  a  breach  of  covenant  after  the  assignment 
to  him,  though  he  have  not  taken  possession,  and  though  as- 
signs be  not  mentioned  in  the  covenant;'  but  his  liability 
ceases  when  he  assigns  his  interest.^  Thus  in  a  recent  case*  of 
covenant  for  non-payment  of  rent  jE^ainst  assignees  of  a  lease 
under  an  assignment  made  in  breach  of  a  covenant  in  the  lease 
not  to  assign  without  the  consent  of  the  lessor,  the  defendants 
pleaded  an  assignment  by  them  before  the  rent  became  due, 
it  was  held  that  they  were  not  liable.  The  principle  of  the 
decision  was  thus  stated  by  Mr.  Justice  Bayley  :  "  This  action 
being  founded  on  privity  of  estate,  the  obligation  of  the  de- 
fendants to  perform  the  covenant  arose  only  from  their  filling 
the  particular  character  of  assignees  of  the  estate  which  the 
lessee  had  under  the  lease.  As  soon,  therefore,  as  they  ceased 
to  be  assignees,  their  obligation  to  perform  the  covenant  was 
at  an  end." 

II.  A  covenant  which  runs  with  the  land  must  possess 
certain  qualities  with  regard  to  its  subject-matter.  It  is  in 
the  determination  of  those  qualities  that  the  principal  dif- 
ficulty of  the  subject  we  are  considering  exists ;  a  difficulty 
which  seems  to  have  arisen  partly  from  the  employment,  by 
way  of  analogy,  of.  terms  properly  applicable  to  material 
things,  and  partly  from  the  narrowness  of  certain  judicial 
resolutions  in  the  old  cases,  which  have  greatly  influenced  the 
course  of  subsequent  decisions.  Instead  of  proposing  a  defi- 
nition which  might  be  unintelligible  to  those  whose  minds  had 
not  been  directed  to  the  subject  in  all  it^  bearings,  and  would 
most  probably  be  still  inadequate,  we  may  more  effectually 
assist  the  judgment  of  the  practitioner  by  affording  in  the  first 
plaice  such  a  general  description  of  the  requisites  of  this  cove- 
nant as  seems  most  consonant  with  the  tenor  of  the  autho- 
rities ;  and  secondly,  by  a  brief  notice  of  the  decisions  bearing 
upon  this  subject  according  to  that  order  of  arrangement 
which  seems  best  calculated  to  show  their  relation  to  each 

*  Cro.  Jac.  6^3.  Edwards  v.  Morgan^  3  Lev.  233.  Burton's  Coinpend.  (1086.) 

3  See  2  Sauud^  304,  n.  li  ',  1  Brod.  &  BUig.  238 1  Bac.  Abrid.  £.  3. 

3  1  B.  &  P.  21. 

«  Paul  v.  Nurse,  8  B.  6c  C.  486. 
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other,  and  to .  the  doctrine  which  they  are  intended  to  illus- 
trate. 

A  covenant  which  runs  with  the  land  must  be  a  covenant 
real ;  ^  that  is  to  say,  it  must  "  have  for  its  object  something 
annexed  to,  or  inherent  in,  or  connected  with  land,  or  other 
real  property."  The  essential  distinction  (says  Mr,  Cruise) 
between  a  real  and  a  personal  covenant  is,  that  a  real  covenant 
runs  with  the  land,  and  descends  to  the  heir,  and  is  also  trans- 
ferred to  a  purchaser. 2  It  must  "affect  the  nature,  quality, 
or  value  of  the  thing  demised  (or  conveyed)  independently  of 
collateral  circumstances ;  or  it  must  aifect  the  mode  of  en- 
joying it." 3  "  Where  a  covenant  is  beneficial  to  the  owner 
of  the  estate,  and  to  no  one  but  the  owner  of  the  estate,  it 
may  be  said  to  be  beneficial  to  the  estate ;  and  s9  directly 
within  the  principle  on  which  covenants  are  made  to  run  with 


*  lu  a  late  work,  (platt  on  tlie  Law  of  Covenaais,  p.  60,)  it  is  J4i&tiy  observed, 
that  it  is  of  course  a  necessary  ingredient  in  the  constitatton  of  a  covenant  real*  that 
it  relate  to  the  realty  ;  aird  it  is  immaterial  whether  the  interest  or  quantity  of  estate 
to  which  the  covenant  refers  be  a  real  estate  (properly  so  called)  or  a  chattel  in- 
terest in  reait}'.  Shortly  afterwards,  however,  the  learned  author  lays  it  down,  that  a 
covenant,  though  clearly  personal,  or  rehiting  to  persojialty,  as  to  pay  a  giioss  sura 
of  money,  may  be  a  covenant  real,  because  the  heir  being  named  will  be  liable  in 
respect  of  assets  by  descent  from  his  ancestor,  the  covenantor.  Thus  it  appears 
that  although  a  covenant  cannot  be  real  unless  it  relate  to  realty^  a  covenant  may 
be  clearly  personal,  or  relating  to  personalty,  and  yet  be  a  covenant  real.  The 
author  founds  this  somewhat  paradoxical  position  upon  a  passage  in  Blackstoue, 
wherein  the  commentator,  speaking  of  covenants  under  the  title,  Alienation  of  things 
real  by  deed,  mentions  some  of  the  usual  covenants  on  the  part  of  "  the  grantor" 
and  the  •*  grantee,'*  in  conveyances  of  land,  adding,  "  If  the  covenantor  covenants 
for  himself  and  his  heirs,  it  is  then  a  covenant  real,  and  descends  upon  the  heirs, 
wjio  are  bound  to  perform  it,  provided  they  have  assets  by^escent,  but  not  other- 
wise." By  "  the  covenantor,"  it  seems  evident  from  the  context,  that  the  com- 
mentator meant  "  the  grantor"  or  "  grantee,'*  in  other  words,  that  lie  spoke 
exclusively  of  covenants  of  which  the  subject-matter  was  "  things  real,"  r^rring 
to  the  rule  that  although  the  covenant  relate  to  realty,  and  the  benefit  of  it,  go  with 
that  realty  to  the  heirs  or  assigns  of  the  covenantee,  the  liability  of  the  covenantor 
will  not  in  general  descend  to  his  heirs,  unless  named.  1*be  passage  therefore  does 
not,  we  conceive,  justly  afford  the  inference,  that  "  according  to  Blackstone's  defi- 
nition, even  the  most  personal  Or  collateral  covenant  would,  if  the  heirs  were  named, 
rank  as  a  covenant  real ;  nor  (considering  that  in  arranging  things  into  species,  it 
is  as  well  not  to  confound  under  one  name  things  very  different)  can  we  agree  mth 
Itf  r.  Platt  that  such  a  definition  would  be  most  reasonable  and  accurate. 

'  See  Cruise's  Digest,  title  33,  chap.  25.  sec.  32  and  26.  Sbep.  Tott«b.  161. 
1  Chitty  on  Pleading,  38. 

'  Per  Lord  EUenborough,  10  East,  135. 
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the  land.  It  must  be  beneficial  to  the  owtier,  as  owner,  and 
to  no  other  person.  By  the  term  collateral  covenants,  which 
do  not  pass  to  the  assignee,  are  meant  such  as  are  beneficial 
to  the  lessor,  without  regard  to  his  continuing  the  owner  of 
the  estate.     This  principle  will  reconcile  all  the  cases."  * 

We  shall  notice  separately,  as  far  as  may  be,  the  covenants 
which  have  been  held  to  run  with  the  land,  and  those  which 
have  been  held  not  to  do  so ;  taking  first,  under  the  former 
head  (as  of  most  frequent  occurrence)  such  as  have  been 
entered  into  on* the  part  of  grantees;  and  secondly,  such  as 
have  been  entered  into  on  the  part  of  grantors  of  estates.  It 
must  then  suffice  to  give  a  brief  reference  to  some  doubtful 
oi*  anomalous  cases. 

In  Spencer's  case  it  was  ruled,  that  when  the  covenant 
extends  to  a  thing  in  esse,  parcel  of  the  demise,  the  thing  to 
be  done  by  force  of  the  covenant  is  qtiodam  modo  annexed 
and  appurtenant  to  the  thing  demised^  and  shall  go  with  the 
land,  and  shall  bind  the  assignee,  although  he  be  not  bound 
by  express  words :  but  when  the  covenant  extends  to  a  thing 
that  is  not  in  being  at  the  time  of  the  demise  made  (as  in  the 
principal  case,  of  a  covenant  by  lessee  to  build  a  new  wall 
upon  some  part  of  the  land  demised),  it  cannot  be  appurtenant 
or  annexed  to  a  thing  which  hath  no  being.  ^  In  a  modem 
case  at  Nisi  Prius*  this  doctrine  was  acted  upon ;  but  it  must, 
we  apprehend,  be  takeA  Avith  some  qualification.  As  nothing 
else  can  rationally  be  intended  by  the  phrase  "  annexed  to  the 
land"  than  that  the  covenant  is  (as  Mn  Preston  more  aptly 
expresses  k)  "  knit  to  the  estate  in  the  land,"  it  would  be 
absurd  to  shape  our  judgment  according  to  the  sign  rather 
than  the  thing  signified.  In  this  sense  an  enlightened  judge, 
in  adjrerting  to  the  fallacious  objection,  that  tithes,  being  in- 
corporeal, cannot  endure  or  support  a  covenant  to  run  vrith 
them,  observed  that  we  rriust  "  strip  the  mind  of  the  idea  of 
matter."*  In  fact,  in  several  cases  hereafter  cited  will  be 
found  instances  of  future  acts  to  be  done  upon  or  respecting 

*  Per  Best,  J.,  Veriion  v.  Smith,  5  B.  &  A.  10^  and  seeVyv^an  ».  Artliuf^ 
lB.&C.4ir. 

'  5  Co.  is  A,  1st  resolution;  but  see 'Mo.  169,  Cont. 
»  Guj  ».  Culhbertson,  2  Chitty,  482. 

*  Lord  C.  J.  WiJmot,  3  Wils.  30. 
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tbe  land,  not  more  coming  within  a  strict  acceptation  of  the 
termfi  of  the  rescdution  in  Spencer^s  case,  than  that  of 
bniiding  a  wall,  or  otherwise  adding  to  the  things  l^ally 
appurtenant  to  the  estate.  * 

In  several  leading  cases  the  principle  of  the  decisicm  was, 
that  the  subject-matter  of  the  covenant  affected  the  support  or 
preservati<Hi  of  the  property.  Thus  a  covenant  by  a  lessee  to 
repair  the  houses  demised  to  him  during  the  term,  extends  to 
the  support  of  the  thing  demised,  and  therefore  shall  bind  all 
others  as  a  thing  which  is  appurtenant,  and  go  with  the  land 
in  whose  hands  soever  the  term  shall  come.  -  A  covenant  to 
lay  out  a  given  sum  of  money  in  rebuilding  or  repairing  the 
premises  in  case  of  damage  by  fire,  would  clearly  be  a  cove- 
nant running  with  the  land.'  Such  also  is  a  covenant  to 
insure  (simply)  against  fire  premises  situate  within  the  weekly 
bills  of  mortality,  mentioned  in  14  Geo.  III.  c.  78,*  which 
statute  enables  any  person  interested  in  or  entitled  to  the  pre- 
mises damaged,  upon  application  to  the  directors  of  the 
insurance  office,  to  have  the  insurance  money  laid  out  in 
rebuilding  the  premises. 

Where  in  a  lease  of  mines  the  lessee  covenanted  to  pull 
down  an  old  smelting  mill,  and  build  another  of  larger  dimen- 
sions, and  to  keep  such  new  mill  in  repair,  and  so  to  leave  it 
at  the  end  of  the  term,  it  was  held  that  this  covenant  ran  with 
the  land,  and  consequently  that  Ifce  assignee  of  the  revereion 
might  sue  upon  it.^  The  groimds  of  this  decision,  as  assigned 
by  Lord  Tenterden,  were  that  the  building  which  the  lessees 
covenanted  to  erect  and  maintain,  was  to  be  built  and  used  for 
mining  purposes ;  it  was  to  be  the  property  of  the  owners  of 
the  mines,  and  could  not  be  so  except  in  that  character ;  it 
related  to  the  mines  only,  and  if  severed  from  its  connexion 
with  them  would  not  belong  to  the  owners.  It  could  not 
therefore  be  said  that  these  covenants  concerned  a  thing  col- 
lateral, and  unconnected  with  the  tenements  demised.     Upon 

I  See  Lord  Tenterden's  Judgment  in  Sampson  v,  Easterby,  9  B.  &  C.  505. 
'  Spencer's  case.  Dean  &  Chap,  of  Windsor's  case,  5  Co*  ff4  a.     Louglier  t>. 
Williams,  2  Lev.  92.    Konan  tr.  Kcmise,  W.  Jo.  346. 
'  Per  AbboU,  C.  J.»  Vermm  v.  Smith,  5  B.  &  A.  5. 

*  Vernon  v.  Smith,  ub.  sup. 

*  SmiiimM  v;  £«9terby>  9  Bam*  &  Cres.  505. 
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the  same  principle,  where  a  lessee  of  tithes  covenanted  for  him 
and  his  assigns  that  he  would  not  let  any  of  the  farmers  in 
the  parish  have  any  part  of  the  tithes,  it  was  held  that  this 
covenant  i*an  with  the  land ;  the  covenant  being  in  effect  that 
the  lessee  and  his  assigns  should  take  the  tithes  in  kind ;  that 
they  might  continue  in  the  same  state  as  when  the  lease 
thereof  was  made,  that  the  manner  of  tithing  in  kind  might 
not  be  obliterated.  In  Tatem  v,  Chaplin,^  the  lessee  of 
a  farm-house  and  lands  covenanted  for  himself,  his  exe- 
cutors and  administrators  constantly  to  reside  upon  the  de- 
mised premises,  and  in  default  thereof  to  pay  so  much  per 
month  as  a  penalty,  over  and  above  the  yearly  rent.  In  an 
action  against  the  assignee  for  breach  of  this  covenant,  the 
court  held  that  it  was  quodam  modo  annexed  to  the  thing 
demised,  according  to  the  first  and  sixth  resolutions  of  Spen- 
cer's case,  and  therefore  that  the  assignee  was  bound  though 
he  was  not  named.  In  this  case  it  will  be  observed,  that  the 
amount  of  the  rent  appears  to  have  been  fixed  with  a  view  to 
the  obligation  to  reside  upon  the  premises.  This  circumstance 
is  not  expressly  referred  to  in  the  argument  or  the  judgment 
(which  is  very  briefly  reported),  but  it  tends  to  support  the 
justice  of  the  decision.  The  court  seems  to  have  assimilated 
the  case  to  that  of  the  covenant  to  repair,  put  in  the  two  reso- 
lutions referred  to,  upon  which  Lord  Coke  observes :  "  reason 
requires  that  they  who  sl^g^l  take  benefit  of  such  covenant 
when  the  lessor  makes  it  with  the  lessee,  should  on  the  other 
side  be  bound  by  the  like  covenants  when  the  lessee  makes  it 
with  the  lessor." 

In  other  cases  the  covenant  referred  more  particularly  to 
the  mode  of  enjoying  the  property,  as  affecting  its  quality  or 
value. — Thus  covenants  to  lime  and  dung  the  land  during  the 
term;"  to  spend  all  the  muck  thereon;'  to  leave  fifteen 
acres  every  year  for  pasture,  absque  cultura,^  being  for  the 
benefit  of  the  estate,  have  been  held  to  run  with  the  land,  and 
bind  the  assignee  though  not  named.  The  carrying  on  of 
a  particular  ti*ade  on  the  premises  may  be  said  to  affect  the 
mode  of  occupation,^ 

>  9  Hen.  DIackst.  15S.  >  Sail  v,  Kitchioghftiu,  10  Mod.  158. 

>  Bally  V.  Wella.  3  Wils.  32.    Wilmot,  341 . 

*  Cockson  V.  Cock,  Cro.  Jac.  135.        «  Per  XiOrd  Ellenborough,  10  East.  156« 
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In  other  cases  the  act  covenanted  to  be  done  was  imme- 
diately beneficial  to  the  grantor  or  owner  of  the  reversion, 
and  admitting  of  being  viewed  as  forming  part  of  the  consi- 
deration of  the  grant,  but  still  having  relation  to  the  land 
granted  to  the  covenantor ;   of  this  nature  are  covenants  for 
payment  of  rent,i  and  to  discharge  the  lessor  of  all  charges 
ordinary  and' extraordinary.^     In  Vyvyan  v.  Arthur^  the  prin- 
ciple of  the  cases  on  covenants,  to  render  some  service  imme- 
mediately  to  the  grantor,  was  much  discussed.     In  this  case, 
the  lessee,  after  covenanting  to  pay  certain  rents  and  sums  of 
money,  imd  to  do  certain  suits  and  services,  covenanted  to  do 
suit  to  a  certain  mill  of  which  the  lessor  was  seised  (but  which 
was  not  parcel  of  the  demise),  by  grinding  there  all  such  com 
as  should  during  the  term  grow  upon  the  land  demised.    The 
action  was  by  the  devisee  of  the  lessor  against  the  adminis- 
tratrix of  the  lessee  for  breach  of  this  covenant,  and  it  was 
strongly  contended,  with  reference  to  the  doctrines  laid  down 
in  several  of  the  foregoing  cases,  that  the  covenant  did  not 
run  vrith  the  land,  for  it  did  not  affect  the  nature,  quality,  or 
value  of  the  thing  demised  ;  and  the  act  required  to  be  done 
was  to  be  done  upon  land  of  the  lessor,  which  was  no  parcel 
of  the  demise:*  it  was  held,  however,  that  this  was  a  cove- 
nant which  ran  with  the  l«nd,  so  as  to  enable  the  assignee  of 
the  reversion  to  maintain  the  action.    The  service  was  deemed 
to  partake  of  the  character  of  rent.     The  obvious  objection  to 
this  view  of  the  matter,  that  rent  goes  vrith  the  reversion  of 
the  land  in  respect  of  which  it  is  reserved,  and  that  here  the 
mill  at  which  the  service  was  to  be  rendered  might,  at  any 
time  be  severed  from  the  reversion,  was  over-ruled  on  the 
ground  that  so  long  as  the  property  in  the  mill  and  the  rever- 
SMQ  of  ^he  demised  premises  continued  to  be  in  the  same 
person,  the  suit  to  the  mill  would  continue  to  be  a  suit  due 
to  the  owner  of  the  reversion  of  the  demised  premises,  and 

*  Stevenson  v,  Lambard,  2  East^  575.  Porter  v,  Swetnam,  Sty.  406.  Parker 
V.  Webb,  3  Salk.  5. 

'  Dean,  &c.  of  Windsor's  case,  5  Co.  34,  b. 

'  1  Barn.  &  Cres.  410.    S.  C.  3  Dow.  &  Ry.  670. 

^  Spencer's  Case,  nb.  sup.  In  this  case  it  was  ruled,  that  if  the  lessee  covenant 
for  himself  and  his  assigns  to  build  a  house  upon  the  land  of  the  lessor  v)hich  is  no 
parcel  of  tJte  demise,  or  to  pay  a  collateral  sum  to  the  lessor  or  to  a  stn^nger,  it  shi^U 
^ot  bind  the  assignee,  because  it  is  merely  collateral. 
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would  therefore,  in  that  respect,  be  in  the  nature  of  a  rent. 
What  the  case  would  be  if  the  ownership  of  the  land  de- 
mised and  the  mill  had  been  severed,  it  was  not  necessary  to 
decide.^  If  the  court  in  this  ease  was  right  in  founding  its 
judgment  **  entirely  on  the  unity  of  title  to  the  reversion  of 
the  land  demised  and  to  the  mill,"  there  cannot,-  we  presume, 
be  much  room  for  argument  upon  the  opposite  case ;  and  at 
all  events,  a  covenant  to  render  service  to  a  stranger— one  be* 
tween  whom  and  the  covenantor  there  would  be  no  semblance 
of  privity,  could  not,  we  conceive,  be  deemed  other  than  a 
collateral  covenant.  The  act  covenanted  to  be  done  in  rela^ 
tion  to  the  ei^tate,  must  not  only  be  beneficial  to  the  owner, 
but  benefidal  to  him  as  owner  of  that  estate,  and  no  other. 
There  is  a  circumstance  in  this  case  which,  though  not  ad* 
verted  to  in  the  arguments,  is  not  immaterial  when  viewed 
with  reference  ia  the  cases  respecting  the  mode  of  enjoying 
the  land,  on  the  part  of  the  covenantor.  The  com  to  be 
ground  was  to  be  the  produce  of  the  land  demised.  In  this 
respect>  the  case  is  distinguishable  from  that  of  Lord  Ux* 
bridge  t>.  Stayeland,^  in  which  the  covenant  was,  that  the 
lessee,  his  executors^  administrators,  and  assigns  would  grind 
ail  tie  copm  grain  or  malt  they  should  have  occasion  to  use  or 
spend}  at  the  pljaintiff 's  mill,  aconrding  to  the  custom.  It 
was  held  that  this  was  a  collateral  covenant.  To  whatever 
distance  the  defendants  removed  to  live,*  they  must  bring  the 
com  to  the  plaintiff's  mill.  So  that  this  was  not  to  do  any 
thing  relative  to  the  premises  leased.  Had  it  been  to  grind 
all  the  corn,  &c.  they  should  spend  ground,  it  might  relate 
to  the  premises,  and  mnning  with  the  land  bind  the  assignee. 
To  this  head  may  be  referred  covenants  to  let  the  lessor  have 
a  thing  out  of  the  demised  premises,  as  a  way,  con^mon^^r 
other  prc^t  appendre,  for  there  the  covenant  goes  wi^  the 
tenement  and  binds  the  assignee.^ 

Continuing  the  consideration  of  the  subject-matter  of  cove- 
nants, we  now  proceed  to  notice  the  cases  of  covenants  by 
grantors  of  estates.  The  most  important  claiss  of  covenants 
coming  under  this  head  is  that  of  covenants  for  title.    These 


'  Per  Bayley,  J.  S.  C.  '1  Ves.  Sen.  *i6. 

'  Colc'a  case,  1  Salk.  196.    %2  Mod.  %4i,   Cnrtb.  23^?.    i  ^hpw.  B^% 
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are  real  covenants^  and  pass  to  the  assignees  of  the  land 
by  the  common  law^  who  may .  maintain  actions  upon  them 
against  the  vendor  and  his  real  and  personal  representatives.^ 
An  assignee  is  entitled  to  the  benefit  of  the  covenants,  al- 
though the  covenants  .were  entered  into  with  the  original 
grantee  and  his  heirs  only.'  As  regards  the  right  of 
the  assignee^  it  is  not  material  whether  he  be  assignee  of 
an  estate  of  inheritance^  or  of  an  estate  for  years.  ^  In  either 
case  there  is  privity  of  estate.  ^  So  covenant  will  lie  by  the 
devisee  of  lands  in  fee,  though  the  covenant  be  broken  in  the 
testator's  life-time.^ 

We  need  only  refer  the  reader  to  the  cases  on  covenants, 
that  the  covenantor  is  well  seised  and  hath  good  right  to  con- 
vey ;''^  for  quiet  enjoyment,  expressed*  or  implied; 9  for  fur- 
ther assurance  ;^^  and  for  renewal.  ^^ 

The  state  of  the  law  with  respect  to  covenants  for  produc- 
iim  of  title  deeds  is  not  satisfactory,  and  requires  separate 
notice.  It  is  stated,  in  a  recent  publication  of  great  utility, 
that  ^^  such  a  covenant,  for  the  most  part,  will  run  with  the 
land,  i«  e.  the  obligation  of  it  on  the  one  side,  and  the  benefit 
(to  be  enforced  by  action)  on  the  other,  will  attach  upon  all 
future  owners  of  the  same  property.^^  And  in  other  part  of  the 
same  work  the  learned  author  obseiTes,  with  regard  to  the  usual 
covenmts  for  title,  that  ^^  the  remedy  is  only  against  the  co- 
venantor and  his  heirs,  executors,  or  administrators  personally, 
and  must  fail  of  effect  when  his  property  is  dissipated.  But 
if  the  covenants  constitute  an  arrangement  of  rights  between 

*  MidcUemorc  v.  Goodale,*Cro.  Car.  503.  Sir  W.  Jones,  4^6.  See  Sugden  on 
Vendors,  &c.  Chap.  13,  Sec.  1. 

»  Co.  Lit.  385,  a,    Spencer's  case,  iib.  sup. 

'  Middlemore  v.  Ooodale. 

«  ^oke  V.  Awder,  Cro.  £ltz.  3734  476^ 

«  See  CaropbeU  v.  Lewis,  3  Bam.  &  Aid.  392.'    8  Jaunt.  715. 

«  Kingdpn  ».  Nottle,  4  Man.  &  Selw.  53. 

'  Id. 

*  NekQ  1^,  Awder«    Campl^ll  v.  Lewis,  mp. 

*  Spencer's  case,  4(h  fetolution. 

*°  Middlemore  v.  Goodale,  sup.  King  i>.  Jones,  5  Taunt.  418.  S.  C.  1  Marsli, 
107.     4  Mau.  &  Selw.  188. 

>>  Roc  d.  Bamibrd  v.  Hajley,  19  East,  46ft.  Vernon  v.  Smith,  5  B.  &  A, 
11,    Isteed  V.  Stoneley,  I  Ander.  8S;  and  3  Wils.  29. 

^*  Burton's  Compendium,  475. 
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the  proprietors  of  different  tenements,  and  thus  relate  also  to 
lands  of  the  covenantor j  the  obligation  of  them  may  then  also 
be  made  to  nm  wkh  those  lands,  and  thus  the  benefit  be- 
comes perpetual.  Of  such  a  nature  are  the  covenants  for  the 
production  of  title  deeds  already  mentioned :  nor  does  there 
appear  to  be  any  difference  in  principle,^  whether  the  vendor 
retains  the  deeds  and  enters  into  a  covenant  with  the  pur- 
chaser, or  the  latter  takes  them,  and  covenants  with  the  ven-- 
dor,  or  with  another  purchaser,  for  their  production;  nor 
whether  the  covenants  are  entered  into  at  the  time  of  the  con- 
veyance or  afterwards."  The  diversities  of  fact  here  pointed 
at  should  be  kept  distinctly  in  mind.  It  does  not  admit  of 
doubt,  that  where  the  vendor  covenants  with  the  purchaser  for 
the  production  of  title  deeds,  relating  as  well  to  lands  re- 
tained by  the  vendor  as  to  those  sold  to  the  purchaser,  all 
future  owners  of  the  purchased  land  will  be  entitled  to  the 
benefit  of  this  covenant,  and,  as  Mr.  Burton  observes,  there 
can  be  little  doubt  also  that  the  assignee  of  any  part  of  the 
covenantee's  lands  to  which  the  covenant  relates,  is  entitled 
to  his  share  of  its  benefits.  These  cases  however  may  and 
constantly  do  occur.  The  vendor  subsequently  sells  the  other 
lands  to  which  the  deeds  relate,  and  parts  with  the  deeds  to 
the  purchaser  of  these  lands.  Upon  this  the  question  miay 
arise,  whether  the  first  purchaser  can  enforce  the  production 
of  the  deeds  by  action  at  law  against  the  second  purchaser, 
(the  equitable  points  of  notice  and  specific  performance  which 
have  been  mixed  up  with  these  ^questions  may  for  the  present 
be  kept  apart,)  for  a  breach  of  the  covenant — in  other  words, 
whether  the  obligation  attached,  to  keep  to  Mr.  Burton's 
mode  of  expression,  upon  the  future  owner  of  the  vendor's 
land.  Mr.  Burton  says,  *^  it  seems  equally  clear  that  the  obli- 
gation attaches  to  every  part  of  the  covenantor's  lands,  though 
afterwards  severed  from  the  rest,  as  far  as  such  part  is  con- 
cerned in  the  engagement."  We  will  now  suppose  that  upon 
the  first  purchase  the  deeds  were  delivered  to  the  purchaser, 
and  that  he  entered  into  the  covenant  with  the  vendor.  The 
purchaser  subsequently  sells,  and  delivers  the  deeds  to  his 
assignee:  does  the  liability  pass  with  the  land,  so  as  to  enable 

*  Burton's  Compendiam,  582.  Tlie  marginal  reference  is  "  Sugden,  Vend.  542. 
^arclsij  V.  Kaine,  )  S.  &  S.  459,  contr,  s^  qu»** 
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the  original  vendor  to  sue  the  purchaser's  assignee  ?  Assum- 
ing the  afErmative,  we  will  suppose  that  the  vendor  sells  the 
other  lands  to  which  the  title  deeds  relate ;  then  can  the  pur- 
chaser of  these  other  lands  enforce  the  covenant  against  the 
first  purchaser,  or  (after  the  sale  by  him,)  against  the  first 
purchaser's  assignee? 

In  Barclay  v.  Raine/  upon  a  sale  of  lands,  the  title-deeds 
relating  to  those  lands  and  also  to  other  lands  of  the  vendor 
were  delivered  to  the  purchaser,  one  Thring,  who  covenanted 
for  the  production  of  them  to  the  vendors,  their  heirs,  execu- 
tors, administrators,  and  assigns.  ,  Thring  sold  the  lands  so 
purchased  by  him  to  Slade,  and  at  the  time  of  the  suit  held 
the  deeds  as  mortgagee  from  Slade.  The  other  lands  to  which  the 
deeds  related  were  sold  to  Barclay,  under  whom  the  plaintiff 
claimed.  The  suit  was  for  a  specific  performance  of  an  agree- 
ment for  the  purchase  of  these  other  lands  ;  the  defendant,  as 
it  seems,  objecting  to  complete  on  the  ground  that  he  was  not 
to  have  the  title-deeds  or  any  remedy  for  the  production  of 
them.  The  Vice-Chancellor  (Sir  John  Leach),  in  revising  a 
motion  for  payment  of  the  purchase-money  into  court,  said,  '^a 
court  of  equity  never  compels  a  purchaser  to  take  without  the 
title-deeds  unless  he  has  a  covenant  to  produce  them  :  and  a 
right  in  equity  to  compel  the  production  of  the  deeds,  even  if 
it  existed,  would  be  no  answer.  But  the  equity  of  the  pur- 
chaser in  the  present  case  would  be  highly  questionable. 
Thring's  covenant  to  produce  does  not  run  with  the  land." 
It  is  to  be  regretted  that  the  important  legal  question  in- 
volved in  this  case  had  not  arisen  under  circumstances  allow- 
ing of  more  deliberate  consideration.  So  far  as  the  decision 
goes  it  bears  strongly  upon  the  questions  we  have  suggested, 
and  is  opposed  to  several  of  the  propositions  of  Mr.  Burton, 
who  appears,  indeed,  to  have  doubted  the  soundness  of  the 
decision.  In  the  Book  of  Vendors  and  Purchasers  (which, 
excellent  in  many  respects,  is  singularly  defective  in  all  that 
relates  to  covenants  for  the  production  of  title-deeds  and  to 
other  covenants  running  with  the  land,)  this  case  is  merely 
referred  to  as  an  authority  for  the  common  place  proposition 
that  "a  purchaser  is  entitled  to  the  title-deeds,  or  a  valid 

'  1  Simon  &  Stuart,  459. 
VOL.  X.  B  B 
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covenant  to  produce  them/'  ^  In  another  woik  ^  the  law  is 
stated,  on  the  authority  of  Barclay  v.  Raine,  to  be  that 
"  covenants  for  production  run  with  the  land  for  the  benefit  of 
purchasers,  but  not  for  the  benefit  of  vendors ;  in  other  words, 
purchasers  from  the  covenantee  may  take  advantage  of  them 
against  the  covenantors  themselves,  but  the  liability  will  not 
extend  to  the  covenantors'  assignees/*  It  may  be  proper  to 
observe  that  the  rule  here  propounded,  whatever  it  may  mean 
as  applied  to  the  case  of  several  purchasers  holding  under  one 
title,  is  to  be  found  not  in  the  judgment  but  in  the  argument 
of  Sir  Edward  Sugden,  in  the  case  referred  to,  and  in  the 
marginal  note  of  the  reporter ;  and  that  Mr.  Piatt's  explana- 
tion of  it  is  by  no  means  borne  out  by  the  case.  It  was  not 
decided  in  Barclay  v.  Raine  that  a  purchaser  from  the  cove- 
nantee (the  original  vendor)  might  take  advantage  of  the 
covenant  against  the  covenantor  himself — ^Thring,  the  first  pur- 
chaser. In  concluding  this  part  of  our  subject  we  may 
observe,  that  Mr.  Burton  seems,  from  his  references,  to  have 
considered  the  cases  on  the  remedies  of  reversioners  against 
assignees  of  part  of  lands  to  which  real  covenants  relate,  to 
be  analogous  to  those  of  the  production  of  title-deeds  of  Ismds 
held  by  several  owners  under  one  title.  We  conceive,  how- 
ever, that  there  is  a  material  difference  between  them  with 
regard  to  the  doctrine  of  privity  of  estate;  and  that  the 
rule  may  be  stated  to  be  that  the  benefit  of  covenant  for  pro- 
duction of  the  title-deeds  will  run  with  the  land  of  the  cove- 
nantee so  long  as  a  privity  of  estate  subsists  between  the 
owners  of  the  several  estates  to  which  the  deeds  relate,  but 
no  longer.3 

Grantors  of  estates  sometimes  enter  into  covenants  relating 
to  the  mode  of  enjoyment  of  the  land  granted.  Thus  if  a  man 
grants  to  lessee  for  years,  that  he  shall  have  so  many  estovers 
as  will  serve  to  repair  his  house,  or  as  he  shall  bum  in  his 
house,  or  the  like,  during  the  term,  it  is  as  appurtenant  to  the 

<  Bagden's  Vendors,  &c.  469, 8tb  edition. 

3  Piatt  OQ  Covenants,  9ft. 

^  See  the  observations  of  Sir  £dward  Sugdcn  on  the  consequences  of  this  doctrine 
as  applied  to  covenants  for  title  entered  into  by  vendors  having  equitable  estates 
only.    Vendors,  ficc  chap.  13,  sec.  1. 
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land  and  shall  go  with  it  as  a  thing  appurtenant^  into  whose 
hands  soever  it  shall  come.^ 

So  in  a  modem  case^  where  the  lessor  covenanted  to  supply 
the  messuages  demised  with  a  sufficient  quantity  of  good 
water  at  a  certain  rate  for  each  house,  it  was  held  that  being 
a  covenant  which  respected  the  premises  demised,  and  the 
manner  of  enjoyment,  it  was  a  covenant  which  ran  with  the 
land,  and  that  the  assignee  of  the  lessee  might  sue  the  rever- 
sioner for  the  breach  of  it. 

We  must  defer  to  a  future  occasion  a  notice  of  those  cases 
on  covenants  concerning  lands,  which  have  been  held  not  to 
run  with  the  land,  and  of  several  legislativeiprovisions  bearing 
upon  this  subject,  but  requiring  separate  consideration. 

L. 


ART.  v.— THE  ACT  FOR  THE  LIMITATION  OF  ACTIONS  AND  SUITS 

RELATING  TO  REAL  PROPERTY. 

[3  &  4  Wm.  IV.  c.  27.— Royal  Assent,  24th  July  1833.] 


This  is  one  of  the  acts  passed  during  the  last  session,  founded 
on  the  First  Report  of  the  commissioners  appointed  to  inquire 
into  the  laws  relating  to  Real  Property.  The  principle  that 
the  long  continued  possession  of  property  should  confer  a 
sure  title  thereto,  has  ever  been  established  and  maintained  in 
this  kingdom,  though  the  rules  and  ordinant^es  enforcing  it 
have  been  various,  ill-defined,  and  unsatisfactory.  The  sta- 
tutes and  dicta  of  judges  on  this  subject  may  indeed  be  styled 
indigesta  moles,  and  are  sufficient  to  exercise  the  most  un- 
wearied industry ;  and  what  is  worse,  when  investigated  they 
affi)rd  no  grounds  and  principles  we  can  now  approve ;  their 
periods  of  limitation  depend  rather  upon  the  mode  of  assurance 
used  by  the  adverse  holder  than  upon  the  length  of  his  posses- 
sion, which,  as  soon  as  assurances  lost  their  notoriety,  was 
most  imreasonable.     It  was  unjust  that  any  man  should  be 

*  Spencer*s  case,  5th  resolntioii. 

^  Jourdain  v.  Wilson,  4  B.  &  A.  ^66 ;  and  see  Holmes  v.  Buckley,  1  Eq.  Ab.  27. 
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deprived  of  a  right  by  a  fine  and  non-claim  for  five^  years ; 
by  a  descent  cast,  discontinuance,  or .  warranty.  A  past  sta- 
tute of  limitations  works  no  wrong,  and  violates  no  well- 
grounded  right,  though  the  commissioners  in  their  observations 
seem  to  allow  that  such  an  objection  may  be  sustained.^  Such 
a  statute  does  not  ordain  that  "  the  long-suffering  of  injury" 
shall  be  a  bar  to  the  obtaining  of  right ;  it  only  enacts  that  an 
acquiescence  in  the  title  of  another  till  afler  all  evidence  of  the 
commencement  of  such  title  is  probably  lost  or  impaired,  and 
till  such  title,  however  acquired,  has  become  the  subject  matter 
and  substratum  of  new  rights,  shall  be  deemed  an  absolute 
cession  and  abandonment  of  the  property.  The  object,  then, 
of  the  act  before  us  is,  to  use  the  words  of  the  commissioners, 
to  render  the  law  on  this  subject  simple  and  consistent,  "  by 
giving  a  uniform  and  certain  effect  to  adverse  enjoyment, — by 
giving  all  persons  alleging  that  they  are  unjustly  deprived  of 
their  estates  the  same  time  for  enforcing  their  claims,  with  a 
certain  indulgence  to  claimants  under  disabilities;  and  by 
giving  one  remedy  at  law  with  regard  to  lands,  instead  of  the 
existing  variety  of  remedies  to  which  the  different  periods  of 
limitation  are  attached."^ 

This  act  does  not  extend  to  all  species  of  property.  Under 
the  expression  '^  land  "  it  comprises  manors,  messuages,  and  all 
other  corporeal  hereditaments  whatsoever,  and  also  tithes  (other 
than  tithes  belonging  to  a  spiritual  or  eleemosynary  corporation 
sole,)  [and  also  any  share,  estate,  or  interest  in.  them  or  any  of 
them,  whether  the  same  shall  be  a  freehold  or  chattel  interest,^] 
whether  freehold  or  copyhold,  or  held  according  to  any  other 
tenure.  Under  the  expression  "  rent "  it  comprises  all  heriots, 
services,  and  suits,  for  which  a  distress  may  be  made,  and  all 
annuities  and  periodical  sums  of  money  charged  upon  or  pay- 
able out  of  any  land'*  (except  moduses  or  compositions  belong- 
ing to  a  spiritual  or  eleemosynary  corporation  sole.)  It  also 
extends  to  advowsons,  money  secured  by  any  mortgage,  judg- 
ment, or  lien,  or  otherwise  charged  upon  or  payable  out  of  any 
land  or  rent,  legacies,  and  the  interest  of  money  so  secured,  and 

»  First  Report,  39.  *  First  Report,  40. 

'  We  think  the  words  we  have  induded  in  brackets  should  have  been  omitted* 

^  This  does  not  include  rent  reserved  upon  common  leases. 
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of  legacies,  arrears  of  dower,  and  arrears  of  rent.  Ss.  1,  30,  40, 
41,4^.  ' 

The  act  extends  to  a//  persons,  whether  individuals,  classes 
of  creditors,  or  bodies  corporate.    S.  1. 

The  leading  period  of  limitation  adopted  by  the  act  is  twenty 
years;  and  the  general  rule  established  is,  that  after  the  31st 
December  next  an  entry  or  distress  shall  not  be  made,  nor  an 
action  brought,*  nor  a  suit  in  equity  commenced,  unless  within 
twenty  years  after  the  right  of  the  claimant  to  come  into  court 
first  accrued.  Ss.  2,  ^4,  and  40.  And  all  real  and  mixed 
actions,  except  for  dower,  quare  impedit,  and  ejectment,  are 
abolished  after  the  31st  December  1834,  s.  36:  but  any  person 
who  shall  not  then  have  a  right  of  entry  may  bring  a  real  action 
(as  a  formedon)  until  the  first  June  1835,  in  case  the  same 
might  have  been  brought  had  this  act  not  been  passed,  s.  37 : 
and  any  person,  whose  right  of  entry  shall  have  been  taken 
away  by  any  descent  cast,  discontinuance,  or  warranty,  may, 
if  otherwise  entitled  so  to  do,  bring  a  real  action  even  after  the 
1st  June  1835,  but  only  within  the  period  during  which,  by 
virtue  of  the'provisions  of  this  act,  an  entry  might  have  been 
made,  had  not  the  right  been  so  taken  away.  S.  38.  But  a 
descent  cast,  discontinuance,  or  warranty,  shall  not  take  away 
a  right  of  entry  after  the  31st  December  next,  s.  39 ;  so  that 
section  38  cannot  continue  real  actions  for  more  than  twenty 
years  from  that  time.  Suppose  that  a  right  first  accrued  to  a 
person  in  October  1833,  and  that  his  right  of  entry  were  taken 
away  in  the  November  following,  he  may  bring  a  real  action  at 
any  time  within  twenty  years  after  the  time  when  his  right  first 
accrued.  . 

"  Again,  if  the  possession  of  any  land  or  rent  was  not  deemed 
adverse  at  the  time  of  the  passing  of  the  act,  the  same  may  be 
recovered  at  any  time  within  five  years  next  thereafter,  though 
twenty  years  may  have  elapsed  since  the  right  of  the  claimant 
first  accrued,  according  to  the  provisions  of  this  act  S.  15. 

If,  when  a  right  first, accrues,  the  person  entitled  thereto  is  . 
under  some  of  the  disabilities  next  mentioned,  that  is  to  say, 
infancy,  coverture,  idiotcy,  lunacy,  unsoundness  of  mind,  or 
absence  beyond  seas,  then,  notwithstanding  the  above  men- 
tioned period  of  twenty  years  shall  have  elapsed,  ten  years 
shall  be  allowed  next  after  the  time  when  the  disability  of 
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such  person  shall  cease,  or  he  shall  die^  which  shall  first 
happen.  S.  16.  But  though  there  may  be  a  succession  of  per- 
sons under  disability,  no  further  time  shall  be  allowed  beyond 
such  period  often  years  or  twenty  years.  S.  18.  And  after  the 
expiration  of  forty  years  from  the  right  first  accruing,  no  fur- 
ther time  shall  be  allowed  by  reason  of  any  such  disability. 
S.  17.  No  part  of  the  United  Kingd(Hn,  nor  the  Islands  of 
Man,  Guernsey,  Jersey,  Alderney,  or  Sark,  nor  any  Island  ad- 
jacent thereto,  shall  be  deemed  "  beyond  seas."    S.  19. 

Further,  lands  or  rents  may  be  recovered  by  ecclesiastical  or 
eleemosynary  corporations  sole,  within  two  incumbencies  and 
six  years,  or  sixty  years,  from  the  right  first  accruing.   S.  29. 

Advowsons  shall  not  be  recovered  after  three  incumbencies 
(adverse  to  the  title  under  which  the  claim  is  made,  and  com- 
prising a  period  less  than  100  years)  or  sixty  years ;  and  if 
three  such  incumbencies  shall  endure  more  than  100  years,  then 
not  after  100  years.  Ss.  30  and  33.  A  presentation  on  a  lapse 
to  the  crown  or  the  ordinary  shall  be  deemed  adverse,  but  a 
-  presentation  on  a  clerk  being  made  a  bishop  shall  be  deemed 
a  continuance  of  the  former  incumbency.  S.  31.  And  a  person 
claiming  an  advowson  by  reason  of  an  estate  which  might  have 
been  barred  by  a  tenant  in  tail,  shall  be  deemed  to  claim  under 
the  tenant  in  tail.  S.  32. 

After  the  determination  of  the  period  of  limitation  a  right 
shall  be  deemed  to  be  extinguished.    S.  34. 

Arrears  of  dower,  or  damages  in  respect  thereof,  shall  not 
be  recovered  for  a  longer  period  than  six  years  next  before  the 
commencement  of  the  action  or  suit.  S.  4L 

Arrears  of  rent,  and  interest  of  money  secured  on  land  and 
of  legacies,  or  damages  in  respect  thereof,  shall  not  be  reco- 
vered but  within  six  years  next  after  the  same  shall  have  be- 
come, due;  but  when  any  prior  mortgagee  or  other  incum- 
brancer shall  have  been  in  possession  within  one  year  next 
before  an  action  or  suit  shall  be  commenced  by  any  person  en- 
titled to  a  subsequent  incumbrance,  such  person  may  recover 
arrears  of  interest  which  shall  have  become  due  during  the 
whole  time  that  such  prior  incumbrancer  was  in  possession. 
S.  4^. 

We  beg  to  warn  our  readers  that  the  arrears  of  rent  just 
inentioned  do  not  include  rent  due  on  common  leases,  which  is 
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provided  for  by  the  Law  Amendment  Act  (3  &  4  W.  4,  c.  43, 
passed  14th  August  last)  s.  3,  which  enacts  that  all  actions  of 
debt  for  rent  upon  an  indenture  of  demise,  all  actions  of  cove- 
nant or  debt  upon  any  bond  or  other  specialty,  and  all  actions 
of  debt  or  scire  facias  upon  any  recognizance,  shall  be  brought 
within  ten  years  after  the  end  of  the  then  session  of  parliament, 
or  within  twenty  years  after  the  cause  of  such  action  accruing, 
but  not  aft;er« 

The  burden  of  the  act  is  to  determine  the  time  at  which  a 
right  shall  be  said  to  have  first  accrued ;  and  we  shall  now 
endeavour  to  reduce  the  numerous  provisions  on  this  subject 
to  the  simple^  order  of  which  they  are  susceptible. 

We  may  first  notice  that,  by  s.  35,  the  receipt  of  rent  pay- 
able by  any  lessee  shall,  as  against  any  such  lessee  or  any  per- 
son claiming  under  him,  be  deemed  (but  subject  to  the  lease) 
to  be  the  receipt  of  the  profits  of  the  land.  Again,  a  title  or 
right  may  be  preserved  by  an  acknowledgment  in  writing 
giveft  by  the  apparently  adverse  holder,  but  the  period  of  limi- 
tation shall  begin  from  the  date  of  such  acknowledgment  or 
the  last  of  them,  if  more  than  one  be  given;  sa.  14,  28, 40,  and 
42.  But  a  mere  entry  upon  land  shall  not  be  deemed  equivalent 
to  the  possession,  s.  10 ;  nor  shall  a  right  of  entry  be  preserved 
by  a  continual  or  other  claim,  s.  11.  And  the  possession  of 
the  entirety  by  one  tenant  of  an  undivided  estate  shall*  not  be 
deemed  the  possession  of  his  co-tenants,  s.  13 ;  and  the  posses- 
sion of  a  younger  brother  or  other  relation  shall  not  be  ac- 
counted the  possession  of  the  heir.    S.  13. 

If  a  person  in  possession  be  dispossessed  or  discontinues  the 
possession,  the  right  first  accrues  at  the  time  of  such  dispos- 
session or  discontinuance  of  possession.  S.  3. 

So  if  a  person  claims  the  estate  or  interest  of  a  deceased 
person  who  was  in  possession  thereof  at  his  death,  and  was  the 
last  person  in  possession  entitled  thereto,  the  right  first  ac- 
crued at  the  deajth.  Ss.  3  and  6. 

When  the  right  claimed  arises  fi:om  an  instrument  (other 
than  a  will)  made  by  a  person  in  possession,  and  no  person  has 
been  in  possession  under  such  instrument,  then  such  instrument 
determines  the  time  when  the  right  accrues.  S.  3. 

With  tespect  to  reversions,  the  general  rule  is,  that  the  right 
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first  accrues  to  the  owner  when  his  estate  becomes  one  in 
possession,  Ss.  3,  4,  and  5. 

If  the  prior  estate  be  a  tenancy  at  will  without  any  rent 
being  paid,  the  right  first  accrues  either  at  the  determination 
of  such  tenancy,  or  at  the  expiration  of  one  year  next  after 
the  commencement  thereof;  but  no  mortgagor  or  cestui  que 
trust  shall  be  deemed  a  tenant  at  will.    Ss.  7  arid  35. 

If  the  prior  estate  be  a  tenancy  from  year  to  year,  or  other 
period,  without  any  lease  in  writing,  the  right  first  accrues  at 
the  determination  of  the  first  of  such  years  or  other  periods, 
or  at  the  last  time  when  any  rent  payable  in  respect  of  such 
tenancy  shall  have  been  received,  which  shall  last  happen. 
S.  8. 

If  rent  amounting  to  20*.  or  upwards,  be  reserved  by  a 
lease  in  writing,  and  the  reversioner  does  not  receive  it,  and 
suffers  it  to  be  received  by  a  person  wrongfully  claiming  the 
same,  the  right  first  accrues  to  such  reversioner  when  the  rent 
was  first  so  received.     S.  9. 

In  order  to  recover  by  reason  of  any  forfeiture  or  breach  of 
condition,  the  right  first  accrues  when  such  forfeiture  was  in- 
curred or  condition  broken.     S.  3. 

But  if  the  owner  of  a  reversion,  or  any  other  future  estate, 
or  any  person  through*  whom  he  claims,  shall  have  been 
entitled  at  the  same  time  to  the  possession  by  reason  of  a  prior 
estate,  and  he  shall  have  been  barred  from  recovering  in 
respect  of  such  prior  estate,  he  shall  not  recover  in  respect  of 
his  reversion  or  other  future  estate,  when  it  comes  into  posses- 
sion, unless  in  the  meantime  the  land  shall  have  been  re- 
covered by  the  owner  of  some  estate  intervening  between  such 
prior  estate  and  such  reversion.     S.  20. 

An  estate  tail,  and  all  estates  and  rights  which  may  be 
barred  by  the  owner  thereof,  are  considered  as  one  estate,  and 
are  comprised  in  one  period  of  limitation,  so  that  if  a  right 
first  accrues  to  a  tenant  in  tail,  and  the  land  is  not  recovered 
within  twenty  years,  he  and  all  the  owners  of  the  estates  and 
rights  he  might  have  barred,  are  precluded  from  recovering 
the  same.  Ss.  21  and  22.  Again^  if  an  assurance  is  made 
by  a  tenant  in  tail  which  does  not  operate  to  bar  the  remain- 
ders over,  but  possession  is  had  under  such  assurance,  or  by 
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a  person  not  claiming  in  respect  of  an  estate  expectant  upon 
the  estate  tail,  for  a  period  of  twenty  years  from  the  time  at 
which,  if  such  assurance  had  then  been  executed  by  the  tenant 
in  tail,  or  the  person  entitled  to  his  estate,  if  such  assurance 
had  not  been  made,  would  have  barred  the  remainders ;  such 
assurance  shall  be  deemed  efiectual  against  the  remainder 
man.     Ss.  23,  24. 

The  right  first  accrues  to  a  cestui  que  trust,  who  claims 
under  an  express  trust,  at  and  not  before  the  trust  property 
shall  have  been  conveyed  to  a  purchaser  for  a  valuable  con- 
sideration, and  shall  then  be  deemed  to  have  accrued  only  as 
against  such  purchaser,  and  any  person  claiming  through  him. 
S.  25. 

The  right  first  accrues  to  a  person  deprived  of  property  by 
fraud  at  and  not  before  the  time  at  which  such  fraud  shall,  or 
with  reasonable  diligence  might,  have  been  known  or  dis- 
covered. But  property  shall  not  be  recovered  on  account  of 
firaud  firom  a  bon^  fide  purchaser  for  valuable  consideration 
who  has  not  assisted  in  such  fraud,  and  had  not  notice  thereof. 
S.  26.  And  Courts  of  Equity  may  refuse  relief,  on  the  ground 
of  acquiescence,  to  any  person  whose  right  may  not  be  barred 
by  virtue  of  this  Act.     S.  27. 

The  right  first  accrues  to  a  mortgagor  out  of  possession  at 
the  time  when  his  mortgagee  first  obtained  possession.  S.  28. 
With  respect  to  money  secured  by  any  mortgage,  judgment, 
or  lien,  or  otherwise  charged  upon  or  payable  out  of  any  land 
or  rent,  and  legacies,  the  period  of  limitation  is  twenty  years, 
which  begins  to  run  when  a  present  right  to  receive  the  same 
shall  have  accrued  to  some  person  capable  of  giving  a  good 
discharge  ;  but  in  case  of  the  pa3rment  in  the  meantime  of 
part  of  the  principal  or  interest,  or  an  acknowledgment  in 
writing,  the  time  runs  only  firom  such  payment  or  acknow- 
ledgment.    S.  40. 

The  Act  extends  to  suits  in  the  Ecclesiastical  Courts ;  s.  48. 
But  it  does  not  extend  to  Scotland ;  nor  so  far  as  it  relates  to 
advowsons  to  Ireland.     S.  44.  - 

To  this  review  of  the  very  important  Act  before  us>  we  will 
subjoin  some  of  the  observations  made  by  the  Commissioners 
when  recommending  the  adoption  of  its  provisions : —  ,    . 
'^  The  establishment  of  this  period  of  limitation;  and  the 


36i  Limitation  of  Actions  and  Suits 

abolition  of  real  actions^  would  tend  greatly  to  dioiinish  litiga- 
tion^  and  would  save  the  owners  of  real  property  firom  much 
vexation  and  expense  to  which  they  are  at  present  exposed, 
sometimes  in  defending  their  possession,  and  still  more  fre- 
quently when  they  attempt  alienation.    By  the  proposed  alte* 
ration,  the  practical  efficient  remedy  for  recovering  possession 
would  not  be  impaired.     When  the  ancient  remedies  were 
framed,  descent  was  the  chief  mode  of  transmitting  real  pro- 
perty, and  devises,  terms  of  years,  and  the  distinction  between 
legal  and  equitable  estates,  were  nearly  unknown.  The  actions 
which  may  now  be  brought  after  an  adverse  possession  of 
twenty  years,  are  almost  exclusively  applicable  to  the  case  of 
an  heir  claiming  a  legal  estate  by  descent,  and  they  require 
that  he  should  allege  and  prove  a  seisin  in  his  ancestor.    If  a 
chattel  interest  in  land  be  claimed,  if  the  claim  be  under  a 
will  or  conveyance  or  entail,  an  adverse  possession  of  twenty 
years  is  an  absolute  bar.     In  Courts  of  Equity  the  rule   is 
generally  understood  to  be  established,  that  after  an  adverse 
possession  of  twenty  years,  no  relief  can  be  given ;  and  when 
it  is  considered  how  generally  the  existence  of  mortgages, 
trusts,  and  outstanding  terms  prevents  any  legal  remedy,  it  will 
be  found  that  this  rule  is  applicable  to  a  very  large  proportion 
of  the  land  in  England.     So  far  the  proposal  is  no  innovation ; 
and  surely  there  ought  not  to  be  a  longer  limitation  for  legal 
than  for  equitable  estates,  both  being  alike  capable  of  adverse 
possession,  and  the  claimant  having  at  least  as  good  an  oppor- 
tunity of  asserting  his  right,  if  the  legal  estate  be  in  himself, 
as  if  it  has  been  vested  in  a  trustee." 

^^  Although  a  claim  can  seldom  be  set  up  after  twenty  years 
adverse  possession,  the  instances,  however  rare,  in  which  this 
occurs,  render  all  titles  questionable  to  the  extreme  limit  ever 
allowed;  and  upon  the  sale  and  mortgage  of  land,  it  is  neces- 
sary that  every  title  should  be  strictly  examined  for  nearly  a 
century,  and  that  evidence  should  be  given  of  the  enjoyment, 
transfer,  and  devolution  of  the  property  during  that  period.^ 

^^  This  is  the  main  cause  of  the  length  of  abstracts  neces- 
sary to  be  laid  before  conveyancers,  and  of  the  harassing  and 

*  This  is  an  extravagant  assertion  ;  at  least  the  fact  is,  that  a  very  large  propor- 
tion of  sales  and  mortgages  have  been  completed  upon  an  unsiispidoas  title  being 
abowa  for  about  fatiy  yean. 
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expensive  inquiries  to  which  they  give  rise.  Many  titles^  not- 
withstanding long  enjoyment^  are  found  unmarketable ;  and  if 
after  tedious  delays^  the  transaction  is  completed,  the  law  ex- 
penses inevitably  incurred  sometimes  amount  to  no  inconsi- 
derable i»roportion  of  the  value  of  the  property.  From  the 
increased  frequency  with  which  real,  property  changes  hands 
in  modern  times,  the  length  of  abstracts  is  a  growing  evil,  and 
calls  loudly  for  remedy ;  and  we  think  some  diminution  of  the 
evil  will  be  produced  by  shortening  and  making  uniform  the 
period  of  limitation ;  although  to  guard  against  the  fabrication 
of  fee  simple  titles  by  persons  in  possession  under  particular 
estates,  it  will  be  requisite  to  uivestigate  titles  for  a  greater 
number  of  years  than  the  period  4>i  limitation  which  may  be 
jwrescribed."^ 

Mr.  Preston  has  recorded  a  case  which  shows  strongly  the 
advantage  which  will  accrue  to  some  titles  from  the  foregoing 
Act  ^^  In  Mr.  Yieldham's  case  there  were  no  title  deeds  what- 
ever, but  the  title  depended  on  successive  descents,  and  an  ob- 
jection was  taken  to  the  title  on  this  ground.  The  late  Lord 
Redesdale  (then  Sir  John  Mitford,)  was  of  opinion  that  the 
want  of  deeds  did  not  raise  any  objection  to  the  title ;  but  die 
conveyancers  who  were  consulted^  would  not  be  satisfied  with 
the  title  as  strictly  marketable,  and  they  considered  that  the 
seller  ought  to  make  an  abatement  of  one  third  of  the  pur- 
chase money  on. account  of  the  risk  to  which  the  title  was 
exposed,  and  the  difficulty  which  would  attend  the  same  when 
carried  to  market ;  and  such  abatement  was  made  accordingly," 

*^  In  this  instance  various  precautions  were  taken  to  guard 
against  the  possibility  of  latent  intails  and  other  incumbrances. 
As  well  as  I  remember^  a  conunon  recovery  was  suffered  by 
the  present  owner  to  bar  his  estate  tall,  if  any,  and  all  remaiur 
ders,  expectant  on  the  same,  a  feoffment  was  made  by  him  and 
his  brothers  and  sisters,  and  a  fine  levied  for  the  purpose  of 
the  establishing  of  the  title  through  the  medium  of  the  star 
tutes  of  non  claim  on  fines.  And  the  deeds  stated  the  reason 
of  the  several  assurances,  averring  that  there  were  not  any 
settlements  or  wills  in  the  knowledge  of  any  of  the  parties  ^ 
there  was  also  a  separate  conveyance  by  lease  and  re-lease, 

*  l8t  Report,  p.  40. 
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from  the  seller  to  the  purchaser,  with  covenants  for  the  title 
generally,  as  against  all  persons." 

The  following  facts,  which  were  lately  met  with  in  an  ab- 
stract, show  clearly  the  advantage  which  will  result  from  the 
enactment  we  have  analysed ;  they  involve,  too,  the  estate  of 
coparceners  in  tail,  "  the  rarest  kind  of  inheritance  that  is  in 
the  law,"  upon  which  we  will  make  a  few  observations. 

Land  was  conveyed  to  William  in  tail  general,  remainder 
to  Thomas  in  tail  general,  remainder  to  Elizabeth  in  tail 
general,  remainder  to  the  right  heirs  of  the  settlor,  (the  father 
of  William,  Thomas,  and  Elizabeth). 

William  diqd  seised  of  the  estate  tail,  leaving  only  four 
daughters,  Jane,  Margaret,  Emma,  and  Fanny.  .  These  four 
daughters  were  of  course  coparceners  in  tail ;  but  William, 
treating  the  land  as  his  own  fee  simple,  devised  it  to  Marga- 
ret, Emma,  and  Fanny,  as  tenants  in  common  in  fee,  bequeath- 
ing a  money  legacy  to  Jane.  The  consequence  was,  that 
Margaret,  Emma,  and  Fanny  entered  into  possession  of  the 
entirety  of  the  land,  and  retained  it  without  opposition  from 
Jane.  This  occurred  above  a  century  ago,  and  the  land  is 
now  held  under  a  title  from  the  three  devisees  ;  and  Jane  and 
her  issue,  if  she  had  any,  are  barred  by  length  of  time ;  for 
the  act  of  the  devisees  amounted  to  an  ouster,  and  so  created 
an  adverse  possession.^  But  inasmuch  as  no  recovery  was 
suffered  by  Jane  or  her  issue,  as  to  her  one-fourth  of  the  estate, 
the  title,  were  it  not  for  the  recent  Act,  would  have  remained 
unmarketable,  and  indeed  unsafe,  until  a  sufficient  period  had 
elapsed  after  the  failure  of  all  the  issue  of  Willistm.  And  it 
should  be  stated  that  the  present  possessors  of  the  property 
cannot,  after  a  diligent  inquiry,  ascertain  whether  there  be 
any  issue  of  William  in  existence  or  not.  Such  is  the  predica- 
ment in  which  many  titles  have  been  placed* 
'  It  is  said  in  our  text  books  that  there  is  no  survivorship 
among  coparceners ;  but  this  is  not  strictly  true ;  for  although 
as  between  themselves  they  have  several  freeholds,  which 
descend  to  their  respective  issue,  yet  with  respect  to  (Strangers 
and  persons  in  remainder,  they  seem  to  be  joint^tenants. 
"  As  they  bfe  but  one  heir,  and  yet  several  persons,  so  have 

»  Davenport  v.  Tyrrell,   1  W.  BI.  675.    2  Cru.  Dig,  464.      Doe  v.   Prosser, 
Cowp.  217.    Peaceable  v^  Read,  1  East,  568.    See  3  Barn.  &  Adol.  761, 
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they  one  entire  freehold  in  the  land,  in  respect  of  any  stran- 
ger's praecipe."^  So,  we  apprehend,  if  one  of  several  copar- 
cerners  in  tail  dies  without  issue,  the  survivors  or  their  respec- 
tive issue  take  her  share  by  survivorship,  and  their  respective 
shares  of  the  estate  tail  are  pro  tanto  increased.  Sir  Edward 
Coke  writes,  "if  two  coparceners  be,  and  each  of  them  taketh 
husband  and  hath  issue,  the  wives  die,  the  coparcenary  is  divided, 
and  here  is  a  partition  in  law."*  This  seems  contrary  to  what 
we  find  in  a  preceding  page  of  the  same  author.  He  says, 
"  coparcenrie  is  not  severed  or  divided  by  law  by  the  death'of 
any  of  them."  Again,  "  if  two  coparceners  are  disseised  and 
die,  after  their  deaths  their  respective  issue  shall  not  join  in 
assise  ;  because  several  rights  descended  to  them  from  several 
ancestors;  and  yet  when  they  have  severally  recovered,  they 
are  coparceners,  and  one  precipe  lieth  against  theni,  and  a 
release  made  by  one  oT  them  to  the  other  is  good."^ .  We  pre- 
sume the  way  to  reconcile  the  passages  is  this :  that  in  the 
former,  Sir  Edward  Coke  merely  means  to  say  that  the  hus- 
bands who  would  be  entitled  as  tenants  by  the  curtesy,  would 
not  be  coparceners. 

•  w.  •    -  •        

ART.  VI.— THE  LAW  OF  DUELLING. 


Although  duelling  has  ever  been  a  cherished  topic  with 
juvenile  debating  clubs  and  philosophers  in  embryo,  on  which 
to  practise  their  unripened  wits,  it  may  seem  at  first,  how- 
ever suitable  to  them,  to  hold  out  few  attractions  for  the  in- 
quiry of  the  legal  student.  But  a  recent  event  having  drawn 
some  public  attention  that  way,  we  are  unwilling  to  let  slip  so 
favourable  an  occasion  for  examining  what  the  law,  and  also 
the  practice,  for  these  have  rarely  coincided,  respecting  the 
offence  appear  to  be.  The  reader  need  not  fear  that  the 
thousand  times  vexata  questio  is  about  to  undergo  a  new 
solution ;  the  perplexing  problem  whether  it  be  more  expedi- 
ent  to  allow  bad  hearted  and  bad  tempered  men  to  insult,  or 
injure  by  word  or  deed,  their  betters  with  physical  impunity, 

<  Co.  Litt.  164,  a ;  3  Prest.  Conveyancing,  95; 
'  Co.  Litt.  t67,  b.  3  Co.  Litt.  164,  a. 
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at  least  within  certain  limits^  or  to  put  some  doubtful  check 
upon  these  gentry,  by  shooting  or  stabbing  a  very  small  per 
centage  of  them  annually,  and  a  rather  larger  one  of  those 
whom  they  assail.     Our  province  is  merely  to  examine  in  what 
light  the  law  of  England  regards  duelling,  how  that  law  deals 
with  it  theoretically,  how  that  law  has  dealt  with  it  practi- 
cally, and  what  are  the  punishments  ordained  or  to  be  ordained 
for  the  purpose  of  preventing  it,  if  it  is  to  be  prevented  at  alL 
We  have  not  to  look  deep,  if  we  have  to  look  far,  for  the 
origin  of  the  custom.     The  distinction  of  barbarous  and  war^ 
like  tribes,  the  privilege  of  equal  and  independent  freetnen,  the 
natural  product  of  feodal  institutions,  the  favoured  nursling  of 
that  fantastic  and  gorgeous  chimera,  chivalry,  the  amusement 
of  a  people  without  fear,  and  the  resource  of  a  people  without 
law,  trial  by  battle  very  early  took  a  prominent  position  among 
the  customs  of  northern  Europe.    Introduced  into  this  country 
by  the  Norman  conquerors,  it  superseded  the  milder  practice  of 
the  ordeal,  which  the  superstitious  piety  of  our  Saxon  ances- 
tors had  established  and  made  popular,  to  replace  it  by  the  not 
less  superstitious  appeal  to  the  arbitrament  of  the  spear  and 
sword.     The  scorching  ploughshare  or  the  deep  river  might 
seem  methods  of  investigation  more  directly  calling  for  the 
active  interference  of  the  Deity  to  punish  the  guilty  and  pro- 
tect the  innocent ;  but  he  was  not  less  firmly  believed  to  be 
invisibly  present  in  the  lists,  and  ready,  should  justice  be  with 
the  weaker  party,  to  turn  aside  his  adversary's  weapon,  and 
insure  to  him  the  otherwise  impossible  victory.     With  this 
faith  in  the  efficacy  of  single  combat  to  decide  all  doubtfU 
questions  of  right,  it  is  not  surprising  that  a  people  to  whose 
tastes  and  feelings  it  was  so  consonant,  should  employ  it  very 
commonly,  and  conduct  all  its  details  with  the  most  signal 
pomp  and  solemnity.     True,  as  time  rolled  on,  as  fkith  grew 
weaker,  and  law  stronger,  the  appeal  to  the  tribunal  of  arms 
was  gradually  and  reluctantly  abandoned,  and  men  came  to 
put  more  trust  in  the  decisions  of  their  fellows  than  in  the 
inscrutable  judgments  of  a  divine  arbiter.     The  last  trial  by 
battle,  in  vindication  of  a  civil  right,  took  place  in  the  Court 
of  Common  Pleas  in  1571 ;  the  last  proceeding  of  the  same 
nature  on  a  criminal  charge,  occurred  about  sixty  years  after- 
wards in  the  Court  of  Chivalry,  on  an  appeal  of  High  Treason 
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by  Donald,  Lord  Rea,  against  David  Ramsay,  Esq.,  and  there 
the  combat  was  ultimately  prevented.  A  full  account  of  the 
transaction  may  be  found  in  the  State  Trials,^  and  appended 
to  it  a  collection  from  Dyer,  Minshew,  and  Barrington,^  of 
remarkable  accounts  of  Trials  by  Battle,  which  are  worth  the 
perusal  of  those  who  desire  to  see  with  what  solemn  magnifi- 
cence, and  sincere  reliance  on  their  validity,  these  extraordinary 
conflicts  were  conducted.  But  though  judicial  combats  ceased, 
duels  grew  only  more  abundant;  this  mode  of  punishing 
grave  injuries  became  a  remedy  for  the  most  trifling  afiironts, 
and  as  it  declined  in  &vour  with  the  laws  of  England,  it  ac- 
quired additional  sanctity  and  importance  with  the  laws  of 
honour.  The  President  Montesquieu  has  so  ably  and  ingeni- 
ously derived  the  system  of  private  duelling  from  that  of  trial 
by  battle,  that  we  cannot  resist  the  temptation  of  quoting  his 
observations : ' 

**  Deja  je  Vols  naitre  et  se  former  les  articles  particuliers  de 
notre  point  d'honneur.  L'accusateur  commen^oit  par  declarer 
devant  le  juge,  qu'un  tel  avoit  commis  une  telle  action,  et 
celui-ci  repondoit  qu*  il  en  avoit  menti,  sur  cela  le  juge  ordon-  - 
noit  le  duel.  La  Maxime  s'  6tablit,  que  lorsqu*  on  avoit  re^u 
un  dementi,  il  falloit  se  battre. 

'^  Quand  un  homme  avoit  d6clar6,  qu'il  combattoit,  il  ne 
pouvoit  plus  s*en  departer,  et  s'il  le  faisoit,  il  etoit  condamn6  a 
une  peine.  De-1^  suivit  cette  regie,  que  quand  un  homme 
s'etoit  engag6  par  sa  parole,  I'honneur  ne  lui  permettoit  plus  de 
la  retracter. 

'^  Les  gentilhommes  se  battoient  entre  eux  d  cheval  et  avec 
leurs  armes ;  et  les  villains  se  battoient  a  pied  et  avec  le  b&ton. 
De-la  il  suivit  que  le  b&ton  6toit  I'instrument  des  outrages, 
parce  qu'  un  homme  qui  en  avoit  6t6  battu,  avoit  6t6  traite 
comme  un  villain. 

>  Howell's  Edit.  v.  3,  p.  485. 

^  He  mentions  among  other  curious  particulars,  the  origin  of  that  scene  in  the 
second  part  of  Henry  the  Sixth,  where  Shakspeare  seems  so  clearly  to  have  intended 
to  ridicule  the  practice  of  judicial  combats.  It  is  a  story  of  a  citizen  of  liondon  of 
strong  make  but  faint  heart,  who,  entering  the  lists  against  an  antagonist  both  weak 
and  puny,  was  made  drunk  by  his  friends  with  the  design  of  raising  his  courage, 
and  so  fell  an  easy  prey  to  his  adversary.  Horner  and  his  man  Peter  owe  their 
origin  evidently  to  this  tale. 

^  Esprit  des  lois,  b.  28,  c.  tO, 
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"  II  n*y  avoit  que  les  villains  qui  combattissent  a  visage 
d^couvert ;  ainsi  il  n'y  avoit  qu'  eux  qui  pussent  recevoir  des 
coups  sur  la  face.  Un  soufflet  devint  une  injure  qui  devoit 
6tre  lav^e  par  le  sang,  parce  qu'  un  homme  qui  I'avoit  r6gu 
avoit  6te  traits  comme  un  villain." 

It  is  remarkable  that  the  first  decided  hostility  to  the  prac- 
tice of  duelling,  which  our  courts  of  justice  appear  to  have 
evinced^  was  manifested  at  the  instigation  of  One  more  famous 
for  having  stemmed  the  tide  of  popular  opinion  and  combated 
antiquated  prejudices  in  a  far  other  and  grander  arenia.  It  is 
remarkable,  also,  that  it  was  before  the  most  aristocratic  and 
unjust  of  tribunals  that  he  made  his  proposition  for  checking 
this  pernicious  custom.  In  the  year  1615,  Sir  Francis  Bacon, 
then  Attorney-General,  exhibited  an  information  before  the 
Star  Chamber  against  William  Priest,  for  writing,  and  Richard 
Wright  for  carrying,  a  challenge  to  fight.^  "My  lords,"  said 
he,  "  I  thought  it  fit  for  my  place,  and  for  these  times,  to  bring 
to  hearing  before  your  lordships  some  cause  touching  private 
duels,  to  see  if  this  court  can  do  any  good  to  tame  and  reclaim 
that  evil,  which  seems  unbridled."  After  expressing  his  wish 
to  have  selected  persons  of  more  rank,  he  adds,  "but  it  passeth 
not  amiss  sometimes  in  government  that  the  greater  sort 
be  admonished  by  an  example  made  in  the  meaner,  and 
the  dog  to  be  beaten  before  the  lion.  Nay,  I  should  think, 
my  lords,  that  men  of  birth  and  quality  will  leave  the  practice 
when  it  begins  to  be  villified  and  come  so  low  as  to  barber- 
surgeons  and  butchers,  and  such  base  mechanical  persons." 
With  this  exordium,  not  ill-calculated  to  conciliate  and  gratify 
his  hearers,  he  proceeds  to"  enter  on  the  question  in  that  wise 
and  philosophic  spirit  that  characterises  his  mighty  mind.  He 
explains  the  objects  which  he  desires  to  discuss,  to  be — first 
the  nature  and  greatness  of  the  mischief: — secondly,  its  causes 
and  its  remedies  ; — thirdly,  the  justice  of  the  law  of  England 
which  some  stick  not  to  think  defective  in  this  matter; — 
fourthly,  the  capacity  of  that  court  to  entertain  the  question ; 
— fifthly,  his  purpose  in.  the  prosecution. 

In  discussing  the  first  of  these  topics,  he  is  scarcely  candid 
enough  in  admitting  how  entirely  the  law  itself,  by  giving  its 

'  See  Sta.  Tr.  v.  2.  p.  1034.  Howell's  edit. 
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sanction  to  judicial  combats  in  earlier  times^  had  been  the 
eause^  or  at  least  the  great  promoter,  of  the  evil  he  attacks. 
"  Other  offences,"  says  he,  "  yield  and  consent  to  the  law  that 
it  is  good,  not  daring  to  make  defence  and  justify  themselves ; 
but  this  expressly  gives  the  law  of  affront,  as  if  there  were  two 
laws,  one  a  kind  of  gown  law,  and  the  other  a  law  of  reputa- 
tion, as  they  term  it«  So  that  PauPs  and  Westminster,  the 
pulpit  and  courts  of  justice,  must  give  place  to  the  law  (as  the 
king  speaketh  in  his  proclamation,^)  of  ordinary  tables  and 
such  like  reverent  assemblies ;  the  year  books  and  statute 
books  to  some  French  and  Italian  pamphlets  which  handle  the 
doctrine  of  duels,  which,  if  they  be  in  the  right,  iranseamus  ad 
ilia,  let  us  receive  them  and  not  keep  the  people  in  conflict  and 
distraction  between  the  two  laws."  But  it  was  not  the  ordinary 
table,  nor  the  French  or  Italian  pamphlet,  which  originally  fos- 
tered and  established  the  doctrine  he  reprobates  so  much,  but 
the  pride  of  chivalry,  and  the  pomp  of  the  lists,  with  fame  as  the 
successful  party's  mead,  and  princes  as  spectators,  and  God  him- 
self as  the  invisible  but  no  less  present  and  controlling  judge. 

The  remedies  which  Bacon  points  out  are  not  of  that  effica- 
cious nature  which  might  be  expected  from  his  fertile  mind. 
He  proposes  ^^  that  there  do  appear  and  be  declared  a  constant 
and  settled  resolution  in  the  state  to  abolish  it,  like  unto  that 
which  was  set  down  in  express  words  in  the  edict  of  Charles 
the  Ninth  of  France  concerning  duels,  that  the  king  himself 
took  upon  him  the  honour  of  all  that  took  themselves  grieved 
or  interested  from  not  having  performed  the  combat." 

In  his  vindication  of  the  law  of  England  he  is  more  success- 
ful. "  Now  for  the  law  of  England,  I  see  it  excepted  to, 
though  ignorantly,  in  two  points.  The  one,  that  it  should 
make  no  difference  between  an  insidious  and  foul  murder,  and 
the  killing  a  man  on  fair  terms,  as  they  now  call  it.  The 
other,  that  the  law  hath  not  provided  sufficient  punishment 
and  reparations  for  contumely  of  words,  as  the  lie  and  the 
like."  He  points  out  the  impracticability  of  the  last,  and  the 
absurdity  of  both.  Afler  admitting  that  a  distinction  between 
murder  and  manslaughter  has  some  show  of  reason  to  support 
it,  ''  but  for  a  difference  to  be  made  in  case  of  killing  and  de- 
stroying a  man  upon  a  forethought  purpose  between  foul  and 

'  A  recent  proclamation  against  duelling,  probably  by  Bacon'i  advice. 
VOL.  X.  C  C 
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fmr,  aai  as  k  were>  between  sin^  murder  and  vied  OHirder, 
k  la  but  a  monBtioiis  child  of  diis  letter  age,  and  tibece  k 
no  diadow  of  k  in  any  law,  human  or  divine."  This  leads 
Inm  naturally  to  die  tofie  ot  trial  by  battle,  an  awkward  xme 
(or  bk  argument,  and  wbieh  he  ra&^  hastily  sfairs  over,  conr 
diiwning  it  however,  but  in  somewhat  measured  terms.  Tfak 
mod^wration  was  periiaps  necessary  with  soch  auditors,  lor  tbe 
imirty  in  thrir  sentence,  nc^ed  that  these  private  duek  and 
Aombats  were  of  another  nature  &em  the  combats  vphkb  have 
teen  allowed  by  law,  as  well  of  thk  land  as  of  other  nations^ 
for  the  trial  of  rights  and  af^peals.  Tliey  gave  wammg  to 
young  AoUemen  and  gendemen  oi  the  si^erity  they  would  in 
fotinre  use,  and  siuitenGed  the  uidu^y  plebriaas,  whom  the 
Attorney-general  had  singled  out  for  example,  to  in^fNTisonr 
ment,  die  principal  to  pay  five  hundred  pounds,  and  Iks 
second  five  lumdred  B^ks  fine. 

FnDm  this  time  the  Courts  of  lav  in  such  trials  %s  have 
eome  down  to  us,  seem  to  have  taken  aa  strong  and  deeided 
measures  to  pul;  a  stop  to  dudhng,  as  its  most  sealous  oppor 
nants  could  deske.  If  some  offenders  on  thk  score  esc^ed, 
k  was  always  from  die  symppidiy  and  compassion  of  die  jury, 
not  from  the  indulgence  or  irresolution  of  the  judge.  We 
shall  mention  one  or  two  ot  the  more  remarkable  cases  in 
which  the  law  was  most  accurately  defined  or  most  firmly  en- 
fomed. 

Tb^  trial  of  Bromwich  seems  the  first  important  mie*     He 

was  indicted  for  aiding  and  abetting  Lord  Morley  in  the  murder 

•of  Hastings  in  a  duel.    Hk  was  therefore  the  case  of  a  second 

.only.    At  least  we  must  so  assume  it  with  regard  to  the  law 

hid  down  by  the  court  in  the  ease,  for  though  he  wgs  aopused 

of  girittg  an  actual  wound  with  his  own  hand  to  Hastings,  no 

-notice  was  taken  of  that  in  the  direction  to  the  jury,  who  wer^ 

told  to  find  him  guilty  on  thk  f^ound,  that  as  Lord  Morky 

did  not  fight  immediately  upon  his  quarrel,  alleging  thp  height 

of  hjs  shoes,  as  a  disadvantage  in  a  room,  but  presently  went 

in^  a  field  and  fought  there,  this  caution  and  delay  showed  sp 

rnifeb  reflection  and  selfrcommand  as  put  it  quite  out  of  the 

question  that  be  fought  under  the  influence  of  sudden  and 

mcontrolable  passion,  which  alone  could  reduce  bis  oSnce 

to  mMslaugbter,    The  jury»  bpwev^r,  were  like  leost  juries, 
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naeh  .^faposed  to  frviMr  the  prisoner,  and  acquitted  him  nob 
witfastBBding  diis  positive  direction  of  the  judge* 

But  the  case  of  all  others  in  which  the  subject  was  noil 
eUborately  disiHissed  is  the  notorious  one  of  Major  Onebj, 
and  of  that  it  is  therefore  necessary^  idthoi^h  it  may  already 
be  familiar  to  the  reader,  to  give  a  more  detailed  aooount.  It 
occurred  rather  more  than  a  century  ago,  and  may  be  consi- 
dered as  iunring  settled  the  law,  at  least  as  firr  as  regards 
principals.  It  is  reported  in  H  Str.  766,  «id  moro  fully  in 
14;  Raya.  1489,  and  17  St.  Tr.  SO,  Howell's  Edit 

The  quarrel  arose  at  hasard.    Oneby,  Rich,  Gower  and 
some  others  were  playing  at  hasard.    The  first  (who  was  by 
die  way  a  noted  gambler)  had  been  unludcy.     Rich  proposed 
to  set  three  hal£«rowns,  which  Ondby  accepted  and  lost.    At 
the  same  time  Gower,  in  answer  to  Rich's  proposal,  jocularly 
set  down  three  half-pence*    After  the  throw  Oneby,  vexed 
probaUy  1^  his  loss,  adled  Gower  an  inq>ertinent  puppy  fbr 
setting  half-pence,  to  which  the  latter  replied  that  whoever- 
called  him  so  was  a  rascal.    Oneby  then  threw  a  bottle  ai 
Gower,  and  Gower  tossed  a  bottle  or  a  glass  at  Oneby,  and 
they  rose  to  iake  their  swords.     Gower  reached  his  first  and 
'  stood  waiting  with  it  drawn,  but  before  Oneby  could  join  him 
the  rest  of  the  party  interfered.     They  then  «at  down  again 
for  about  an  hour,  after  which  Gower  said,  "  We  have  had 
hot  words,  but  you  were  the  aggressor;  but  I  think  we  may 
pass  it  over,"  and  ofiered  his  hand.    To  this  Oneby  r^iedv 
'^  No,  damn  you,  I  will  have  your  blood."  Somi  afterwards  all 
the  company  departing^  Oneby  remained  last  in  the  room,  ai|d 
called  after  Gower  who  had  left  it,  ''  Come  back,  young  man,. 
I  have  something  to  say  to  you."    Gower  on  this  returned^ 
and  the  door  was  fitstened;  a  clashing  of  swords  was  heardi- 
and  on  persons  entering  Gower  was  found  mortally  wounded*' 
Being  asked  on  his  death-bed  whether  he  received  his  wound 
in  a  manner  considered  ikir  am<mg  swordsmen,  he  «said  he 
thought  he  did.    This  is  the  substance  of  the  special  verdict* 
found  by  the  jury.     There  being  a  year's  delay  in  bringing  it' 
cm  for  argument,  Oneby  became  so  confident  as  to  move  for  a 
concilium  to  have  it  decided,  and  it  was  accordingly  aigued  in* 
the  King's  Bench,  and  subsequently  before  the  twelve  judges. 
All  were  unanimous  in  considering  it  to  be  murder,  9ffd  Oneby 

cog 
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was  accordingly  sentenced  to  be  executed^  but  committed 
suicide  to  avoid  the  infamy.  The  circumstances  of  the  case 
as  regards  the  small  or  no  provocation^  the  temperate  pro- 
ceeding of  Gower  on  being  insulted,  his  subsequent  disposition 
to  make  up  the  quarrel,  and  Oneby's  malignant  threat,  were 
certainly  remarked  on.  by  the  judges,  but  still  the  case  was 
decided  on  the  broad  principle  that  as  an  hour  had  occurred 
between  the  quarrel  and  the  combat,  there  was  such  time  for 
cooling  and  reflection  as  made  U  impossible  to  miUgate  the 
offence  to  manslaughter.  Lord  Raymond,  in  his  judgmeot, 
after  quoting  Morley*s  and  Mawgridge's^  cases,  observes, 
*^  From  these  cases  it  appears,  that  although  the  law  of  Eng- 
land is  so  far  peculiarly  favourable  as  to  permit  the  excess  of 
anger  and  passion  in  some  instances  to  extenuate  the  greatest 
of  private  injuries,  as  taking  away  a  man's  life  is ;  yet  in  these 
cases  it  must  be  such  a  passion  as  for  the  time  deprives  him  of 
bis  reasoning  faculties;  for  if  it  appears  reason  has  resumed 
her  office;  if  it  appears  he  reflects  deliberately  and  considers 
before  he  gives  the  fatal  stroke,  which  cannot  be  as  long  as 
the  fury  ^  passion  continues,  the  law  will  no  longer,  under 
diat  pretext  of  passion,  exempt  him  from  the  punishment 
which,  from  the  greatness  of  the  injury  and  heinousness  of  <he 
crime,  he  justly  deserves,  so  as  to  lessen  it  from  murder  to 
manslaughter.'* 

If  the  authority  of  books  of  practice  were  wanted  to  confirm 
these  opinions,  we  have  that  of  the  most  celebrated  writers  on 
our  criminal  law,  of  Forster,  Hale  and  Hawkins,  who  unite  in 
laying  down  these  two  maxims: — First,  that  wherever  two 
persons  quarrel  over  night  and  appoint  to  fight  next  day,  or 
quarrel  in  the  morning  and  agree  to  fight  in  the  afternoon,  or 
at  any  time  afterwards  so  considerable  that  in  common  in- 
tendment it  must  be  presumed  that  the  blood  was  cooled,  the 
pm-son  killing  will  be  guilty  of  murder.  And,  secondly,  that 
wherever  two  persons  in  cold  blood  meet  and  fight  on  a  pre- 
cedent quarrel,  and  one  of  them  is  killed,  the  other  is  guilty 
of  murder  and  cannot  help  himself  by  alleging  that  he  was 
struck,  or  that  he  declined  the  meeting  at  first,  or  that  he 
meant  not  to  kill  but  disarm,  or  that  his  intent  was  only  to 

'  *  Mawgridge*s  case  was  one  of  unquestionable  murder,  whether  duelling  be  so  or 
not ;  we  hav^tlieiefore  forborne  to  quote  it. 
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vindicate  his  reputation,  (as  when  he  had  been  threatened 
with  posting).  Lord  Hale  in  one  particular,  however,  takes 
a  milder  view  than  other  judges,  for  though  he  fully  agrees 
that  not  the  principal  only  but  his  second  also  is  guilty  of 
murder,  he  considers  it  a  severe  construction  of  the  law  to 
hold  that  the  second  also  of  the  person  killed  is  e4]pally 
guilty  by  reason  of  the  countenance  given  to  the  principal^ 
and  of  the  compact.  Every  incidental  opinion  of  so  great  an 
authority  deserves  and  will  receive  our  respect,  but  it  is  not 
too  much  to  say  that  the  whole  spirit*  of  our  criminal  law  as 
regards  accessories  before  the  fact  runs  counter  to  this  notion, 
and  that  such  decisions  as  have  occurred  more  modernly  on 
this  point  are  uniformly  the  contrary  way. 

But  however  consistent  and  determined  our  most  eminent 
lawyers  may  have  been,  both  in  the  court  and  in  the^  chamberi 
in  bringing  fatal  duels  within  the  compass  of  murder,  there  is 
one  tribunal  which  has  spoken  and  acted  upon  entirely  dif* 
ferent  principles  and  with  litde  respect  for  the  opinion  of  our 
judges.  The  House  of  Lords  has,  at  several  times,  enter- 
tained some  of  the  most  unquestionable  cases  of  combats  in 
cold  blood  on  record,  and  has  decided  all  by  a  real,  and  often 
too  a  verbal,  exculpation,  by  a  verdict  of  manslaughter  or  not 
guilty,  and  as  our  readers  know,  manslaughter  is  a  privilege 
of  the  peerage.  We  will  not  here  speak  of  their  two  acquittals 
of  Lord  Mohun  for  the  murders  of  Mountford  and  Coote,  be- 
cause the  first  was  an  undisguised  assassination,  and  in  the 
other  the  evidence  did  not  very  satisfactorily  bring  home  a 
participation  in  the  crime  to  his  lordship.^    But  their  more 

'  This  iiiffian  escaped  the  justice  of  his  country  through  a  protraeted  life  of 
crime,  but  met  with  his  desert,  though  late,  at  the  hands  of  the  Duke  of  Hamilton. 
Swift  gives  so  lively  an  account  of  the  occurrence  in  his  journal  to  Stella,  that  we 
cannot  forbear  quoting  it.  "  London,  Nov.  15,  1762.  Before  this  conies  to  your 
hands  you  will  have  heard  of  the  most  terrible  accident  t&at  almost  ever  happened. 
This  morning,  at  eight,  my  man  brought  me  word  that  Duke  Hamilton  had  fought 
with  Lord  Mohun,  and  killed  him,  and  was  brought  home  wounded.  I  immediately 
sent  him  to  the  duke's  house  in  St.  James's  Square ;  but  the  porter  could  hardly 
answer  for  tears,  and  great  rabble  was  about  the  house.  In  short,  they  (biigfat  at 
seven  this  morning.  The  dog  Mohun  was  killed  on  the  spot*  and  while  the  duks  ' 
was  over  him,  Mohun  shortened  his  sword,  stabbed  him  in  at  the  shoulder  to  the 
heart  The  duke  was  helped  toward  the  cake-house  by  the  ring  in  Hyde  Paik 
(where  they  fought)  and  died  on  the  grass  before  he  could  reach  the  house,  and  was 
brought  home  in  bis  coach  by  eight,  while  the  poor  duchess  was  asleep.  Afocarta^ 
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9MC»i  trial  ni  Lord  ByroA  deserves  a  more  attentive  notice, 
beeavse  anbaequeist  as  it  was  ta  One)!^®  ease,  wkicfa  in  moek 
pavticakurs  it  very  mseh  rcoemUes,  it  set  at  zKmgkt  the  c(41ec« 
\X99  opinieh  ^S  tiie  judges  tlfee^e  and  Ike  law  «f  England  as 
llies  estafalisheiL    This  very  mqfirovoked  and  feroeiom  dnd 
is  >vQ^  kaowtt  througk  the  celebrity  of  Aie  descendai^  of  one 
pHty,.  who  seems  to  allude  to  it  i»  his  writings  widi  feeiiags 
■APe  e£  pride  thao  of  sbane,.  as  sheddiag  the  digfiky  of  hese^ 
dMary  hatred  ujkhi  the  houses  of  Byren  aasd  Chaworth,  radker 
IdHoi  promg-dae  noroaeiiess  andi  naligsity  of  ooe  beares  of  the 
f Mwiiy  heaeegs  at  the  kast.    The  Gircnnstanees  i^ere  hagStf 
these  r — Lord  fijwoa  aad  Mr.  Gh»woff&  wese  dwing  with  a 
party  at  a  tavern.    A  dasenssmi  arose  afa»it  die  qvanlaty  of 
gunmen  tibemflBova  of  thrarcenmon  neighbowr,  Sir  Cfanries 
Sedky.    Lord  Byten,  who  was  coairfienduig  for  die  anperiori^ 
ef  his  ewa^  wae  at  Inst,  preiraked  to  sagr^  that  he  knew  of  no 
nonefs  of  Sir  €.  Sedky^  to  whiehi  Choworth  replied^  ^  The 
iMBioe  of  Nnttal  was  his,  and  one  of  his  ancestors  boagkt  it 
oni;  ^  hie  fiiniiiy,  and  if  your  IsoedsUp  wants  any  fiirthn 
infiM'i— iian  about  his  manors^  Sir  C«  Hves  in  Dean  Stveet^ 
and  yamr  losdslap  knows  wfa[»e  to  fiod  me  in  Berkeley  Re^»" 
Here  ths  eenveeaadon  drc^pped.    They  sat  for  an  hoinr  after 
m  eoaapany^  cenverakig  on  mdiiferent  8ofa}ectB^  and  Lord 
Byma  append  paistiettlaKly  ofaeecfid  and  good-bpraoHBed. 
Mr.  Cheii^ov&  wenii  out  first,  biafc  Limd'  ^roa  mat  him  on  the 
siairs  and  said^  ^^  Sir,  I  want  to  speak  to  yoiii"    They  edlied 
a  waitar  to  show  dieor  a  private  voom^.  and  wenli  in»     It  was 
h^ted  only  by  one  small  tallow  candie.    Lord  Bysen  then 
asked  whether  he  was  to  have  recourse  to  Sir  Charles  Sedley 
orfiinrto  accountr  ftn-  the  business  of  the  game.     Chaworth 
said,  to  me,  my  lord,  and  if  you  have  any  thing  to  say  it  would 
be  beat  to  shut  the  door  lest  we  jshould  be  ov^ieaidi     He 
theifwent  to-  the  door  to  close  it,  and  on  t^ming^  saw  Lord 
Byron  just  behind  him  with  his  sword  half-drawn.     He  drew 
his  as  qmckly  as  he  could,  and  after  exchanging  a  few  passes^ 
\i»  awQsd  g€ik  entangled  inliOrd  Byron's  vmiatcoat^-  and-  the 

Ihttep  dien  stabbed  him*  mortally.     Lord  Byron  was  tried 

•  * 

and  OM  HaMiltan  wen  the  stoonds, ^wiiQ  fougfatltkevma' and  ae  boHi.  Sad.   1  am 
taidARtftiiHtaMiiiafiLoid  Mohaiuilablied  DokrHsmiltoo^and  wmVM^tfanitaBy 
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before  the  Lords^  acxyiitted  by  some  peers  and  found  gOfSHy  tS 
manslafighter  by  the  rest,  when  he  pleaded  bi«  privilege  and 
was  discharged.-^  Undoubtedly  the  firsts  of  Qneb/s  ca^  were 
Hlore  aebrocioiiB,  but,  neverthelesrsy  there  was  the  same  thne  for 
edolmg)  tte  samfB  want  of  ]^vocationv  and  the  same  detenn^ 
MKtionr  to  hm§  the  natter  to  a  bloody  issne.  The  onife  dec»- 
aion  ttiusK,  we  diink,  be  taken  therefore  to  favve  goi^  direedy  ' 
counts  to  tjie  o^Jmr. 

Whether  occasioned  by  the  escample  of  the  Lords,  ^ 
gFOwing  sympathy  of  jwies,  or  die  declining  con&cientibnsnesB 
of  judges^  'mt  is  certun  that  in  later  thnes  convictions'  in  cases 
of  duel*  have  been  extremely  rare.  Blackstone  himself  s()^ems 
to  fpve  a  sort  of  license  to  the  pradSte  by  the  Way  in  which 
he  qualifies  his  exposition  of  the  law,  which  h^  was  obliged 
to  take  as  he*  found  it  in  the  older  writers.  Speaking  of  the 
doetrine  of  '*  express  malice/'  he  says',  "  This  takes  in  lil^ 
case  of  delifoeratle  dueHii^^  Where  both  parties  me^  av6W<^y 
with  an  intent  tomutder,  thinking  it  their  duty  as  gentfemeuy 
and  ekuniHig  it  aJs  their  right  tb  wahton  with  dieir  own  Itves 
and  those  of  their  fellow  cres^^ures;  without  any  warrant  ^ 
authority  firom^  any  power,  either  divine  or  human,  aiid'  in 
direot  contradiction  t6  the  laws  both  of  Ghod'  and  mah ;  add 
therefore  the  law  has  justly  fixi^d  the  cAme  and  pumshmi^iit 
of  murder  en  diem  and  on  their  seconds^  als^.  Yet  it  require 
such  a  degree  6f  pfltssive  valoulr  to  comfiat'  the  dread  6f  ^eii 
undeserved  contempt  arising  from  th^  false  notions  of  hohc^Ur 
too  geheridly  received  in  Europe,  that  th«  st^oiigest  pif^hiM- 
tions  and  penalties*  of  the  law  will  never  be  entirely  efifecttktft 
to  radicate  this  Unhappy  custom,  till  a*  method*  b^  foutid  oUt 
e(  conipellihg  the  original-  a^f^^or  to  mak^  s<>ttte  oth<!i'  s^tiiif^ 
faetion  to  die  affironted'  party,  which  the  world  shall  esteeid 
equally  reputiible  as  that  nirhich  i^  now  given  at  the  haa^ard  df 
the  life  and  fortune  as  well  of  the  p^iison  iiisulted  as^  of  Hiifi 
who-  hath  given  the  insult."  ^ 

Amotig  those  modem'cases  of  duelling  wiiieh' hnve:  esccitt^d 
the  most  interest,  there  is  one  which  stands  pre-^itiin€fnt,  botU 
on  account  of  the  interest  of  the  eireumstances  atld  tiiH  ahlHl^ 
of  the  defence.     We  allude  to  the  trial  df  Mr.  Stuatt  fot  th<l 

»  8t*  Tr.  ttowetl's  Edit;  v.  19,  p.  1177; 
'  BL  GottkBtf.  vol.  m  {n;  1U&. 
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murder  of  Sir  Alexander  Boswell.  It  will  be  remembered  that 
the  facts  of  that  case  were,  that  some  anonymous  libels  of  a 
very  gross  nature  on  the*  character  of  Mr.  Stuart  having  ap- 
peared in  a  newspaper  called  the  Beacon,  he  was  unhappily 
Enabled  to  ascertain  beyond  a  doubt  that  Boswell  was  the 
author,  and  conceived  himself  therefore  obliged  to  require 
some  apology,  which  being  refused,  they  met,  and  Mr.  Stuart, 
certainly  with  no  violent  animosity  in  his  mind,  had  the  mis- 
fortune to  kill  his  antagonist.  The  defenfce  of  his  counsel, 
Mr.  Jeflfrey,  has  been  generally  esteemed  a  master-piece/  and 
is,  at  least,  a  summary  of  the  chief  arguments  in  favour  of 
duelling  and  the  principal  modem  instances  of  it,  and  is  so  far 
deserving  of  the  best  attention  which  a  very  meagre  report  of 
his  speech  enables  us  to  give. 

The  Lord  Advocate  of  that  day  having  told  the  jury  at  the 
conclusion  of  the  evidence,  that  the  offence  of  murder  had 
been  unquestionably  proved,  but  in  a  manner  that  shows  he  had 
little  expectation  of  a  conviction,  was  followed  by  Mr.  Jefirey 
on  behalf  of  the  accused,  who  feeling  that  he  had  to  contend 
against  a  heavy  mass  of  legal  precept  and  precedent,  was 
obliged  to  exert  more  than  his  customary  ingenuity  in  the 
defence.  The  line  of  argument  which  he  pursued  was  briefly 
this:-^That  first,  as  the  indictment  had  set  forth  that  the  pri- 
soner, having  conceived  malice  and  ill-will  against  Sir  Alex* 
ander  Boswell,  did,  Tn  furtherance  of  that  malice  and  ill-will, 
wickedly  and  maliciously,  &c.  The  plea  of  ^'  not  guilty" 
merely  resolved  itself  into  this,  that  although  the  pannel's  hand 
was  the  cause,  yet  he  did  not  kill  Sir  Alexander  wickedly. 
His  mind  was  free  from  every  spark  of  vindictiveness — he  felt 
nd  personal  animosity.  This  absence  of  all  malicious  feeling 
be  assumed  to  be  proved,  as  it  seems  to  have  been,  by  the 
evidence.  But  it  was  still  his  duty  to  satisfy  them  that  such 
a  defence  was  admissible. 

For  this  purpose  he  proceeded  to  show,  that  the  practice  of 
duelling  had  much  excuse  for  its  existence.  It  ought,  he  said, 
to  be  remembered,  that  however  imperfect  or  immwal  the  re^ 
medy  may  appear,  it  had  come  as  a  corrective  of  greater  immo- 
ralities, and  greater  crimes^  It  is  an  historical  fact,  tliat  it  has 
superseded  the  guilt  and  atrocity  of  private  assassination  ;  and 
to  it  society  is  indebted,  not]  only  for  the  polish  which  belongs 
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to  the  higher  ranks,  but  also  for  the  universal  dissemination  of 
fairness  and  forbearance,  and  gentlemanlike  conduct,  for  the 
open  courage  which  distinguish  civilized  nations.  It  secures 
humanity — generosity  <tf  sentiment.  It  operates  in  the  preven- 
tion of  atrocities  and  crimes.  Look  to  the  diflfereut  Christiaa 
nations  for  examples.  In  Spain,  Portugal,  and  Italy,  where  the 
practice  of  duelling  is  unknown,  poisonings,  assassinations, 
and  most  cruel  murders  are  of  daily  occurrence ;  but  where 
duelling  is  looked  upon  as  the  only  appropriate  remedy  for 
personal  injury,  such  enormities  are  unheard  of."  This  argu- 
ment, that  the  nations  of  the  south  of  Europe  assassinate  be« 
cause  they  do  not  duel)  is  a  somewhat  singular,  though  not  a 
novel  instance  o£  how  finely  cause  and  efiect  are  connected  in 
some  minds«  Tne  only  parallel  to  it  that  we  know  is  that  vene- 
rable doctrine,  that  the  English  nation  are  valiant  because  they 
indulge  in  prize-fighting ;  we  believe  it  will  be  found  on  inquiry, 
that  the  time  of  the  most  duels  in  France  was  the  time  of  the 
most  assassinations  there.  Observe,  too,  the  inconsistency  of 
the  argument.  Mr.  Stuart  is  to  be  excused  because  he  fought 
a  duel  without  one  particle  of  malice  ;  yet  the  fighting  of  duels 
is*  to  be  excused  because  if  men  could  not  gratify  their  malice 
in  that  manner,  it  would  lead  them  even  to  assassination. 

Mr.  Jefirey  further  supported  his  defence  of  the  practice  by 
the  opinions  of  Dr.  Johnson,  as  recorded  by  Boswell ;  so  that 
the  writings  of  the  father  of  the  unfortunate  deceased  were  pres- 
sed into  the  service  of  vindicating  the  slayer  of  the  son.  But  as 
the  **  great' moralist"  had  some  slight  leaning  towards  paradox, 
and  a  trifling  turn  for  display,  we  should  have  preferred  other 
authority  to  his  reported  conversations.  It  seems,  however, 
that  Dr.  Adam  Fierguson  and  Lord  Kames  entertained  the 
same  opinions.  Having  thus  endeavot^red  to  satisfy  the  Jury 
that  duelling  was  an  excusable  and  necessary  evil,  Mr.  Jeffrey 
proceeded  to  reiterate  his  observations  on  the  score  of  malice» 
He  said  that  he  called  upon  the  Jury  to  pronounce  no  untruth 
in  their  verdict — but  merely  not  to  allow  their  verdict  to  be 
the  vehicle  of  any  thing  but  truth.  The  point  was,  whether 
there  was  evidence  that  the  prisoner  killed  his  opponent  ma- 
liciously. No  doubt,  our  law-books  said,  that  a  duel  was  and 
ought  to  be  considered  as  murder ;  but  he  could  not  help 
saying,  that  he  looked  upon  the  excellency  of  the  criminal  law 
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of  this  kftpi^  country,  not  to  consist  m  the  b«rbaro«6  se^i^itjr 
4»la»tiquBited  statutes^  nor  e¥en  in  the  .dicta  which  mi]^  liM 
6om>  thoBc  high  and  st^n  nKkgistrates  of  the  landy.who  are 
bouAd  to  assevt  the  severity  of  the  eoAe  otlam  which  t^ey  iif^ 
hoM,  mi  who-  MtHraily  attach  mueh*  sespeet  and  reverMoe  fe 
wbai  tbey  adminifitery  hitt  to  comrsisl  in  the  Mthm'issedf  and  ap- 
j^oved  practice  q£  the  courts/  ^^ifphtened  by  ttie  approwd^ 
p<^^iilary  and  hatmonious  ver<fiets  of  jtiriesi" 

He  ttfgedy  dbat  tibe  doctrine  of  all  duelling:  being  mnrder, 
was  derived  frdm  a  period*  wheik'  the  static  o£  the  cote^y  re- 
qfikreA  sdch  severity — from  a  time  when  the  abuse  of  dudUii^ 
had  grown  a  monstrous  and  imbearstble  evil.  It  was  not  so 
]iow.r  Dttffii^  one  of  the  longest  reigns^  nanaelVy  of  Geoi^ge  III', 
there  weve  in  Great^  Britain  and  Ireland  IrO  duek  foug^, 
and  under  sisty  or  seventy  persons  killed ;  yet  &^(>e  were  Hot 
sd>9ve  eigh^n^  or  twenty  fepiaku  These  ^i^nteea-  or  tw^ilty, 
iii  Goui^ae^  indttded  not  only  the  bad,  but  ^'  doubtful  and 
i^es^miable  instances,'  and-  out  of  these  there  had  been  only 
two  or  three  capital  convictions,  iaets  which  showed  that  the 
practice  of  duelling  did  not  prevail  in  this  country  to  any  very 
alarming  extent;  He  m^^tioned  a  few  of  the  more  remarkabk 
cases  ^  among,  others,  that  <^  M^ov  Gampbell,  who  was  exe* 
cuted  in  Irel^d  for  killii^-  Captain  Boyd*  This>  bovre^er, 
more  res^tpfaled  an  assassination  than  a  &ir  diueL  The  prin<- 
cip«ds  were  offieers  in  the  same  gurrison-,.  Whei^  ^cocHids  could 
easily  have  been'  had,,  yet  they  Ibught  without  seconds,  and-  in 
a  room :  and  it  was  impossible  J;o^^  get  oV^r  the  last^  words  Of 
Captain^  Boyd«:  ^^  You  asfe  a  bad  main,^  Gampbell,^  you^  hur- 
ried me.'' 

He  quoted  also  die  case  of  Glengary,.  with-  a^  r^maiic  thcit 
Buribet  in^his  eriminfd  law  said,  it  ougiit  to  have  had-  a  y^vy 
4^^lbre^t' y^ne.^  Glengary  took  offences  £^  it  i^peared,'With- 
put  the  smallest  cause,,  a^  sonie  observation  made  to  him  by 
Lieutenant  M^Leodj  in  a  ball-room^  about  dancing  w^th  a  par- 
ticular ludy.  From  high  words,  they  came  to  blows  ;-  add  it 
was  distinctly  proved,  that  Glengary  struck  the  deceased  re« 
peatedly  in  the  ball^room^.  first  on  the  head  witb  his  cane,  and 
then  on  the  face  with  bis  fist>  and  latterly  onthe  breech  with 
his  foot>  The  next-  day  M^.  M'Leod's  friends  waited  on 
Gl#iigfkfy,rto  demand  satis&eti^  £^  tKe  oi^rage  b&bad  com- 
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BBllsd.  Oleagary^  aeiwUe  of  bis  error,  offered  to  make  any 
apokgjr  f  but  M'Leod  required  that  tke  aame  cane  with  wfakh 
lie  bad  been  itmek  should  be  p«t  into  his  band  to  use  as  be 
might  «ee  fil^K  Thb,  perluvpsy  was  a  eMidf(&o»y  to  which  no 
gftttknaa  tiodild  accede.  They  feiigfat--M<Leod  &U.  The 
Jury  setisraed  a  irerdict  ei  "  Net  Gwlty/'  b«t  acetnupaiiied 
wkk  SA  kDpertaait  nole,  'm  wUefa  tbry  rnrted  the  aeq^ttal  en 
dneafniegy  whieh  Gkngaary  had  beesr  wilUag  and  offered  In 
make,  addmg>  that  but  for  this,  their  verdict  mighi  hafve  beea 
if  a  tmy  iiSemmA  naCuse;. 

Skali  ur^Hsg  iim  neeesetty  of  proviag  malkae,  Mr.  Jeftey 

oaaekidedwkk  the,  &lk>mng.el0qHent  appeal.     '^  L«ek  aft  the 

fMtsi  of  tilie  pecseiii  ease.*    Here  there  waa  no  raneaur  or  m^ 

dietiwmess*    The  pamfel  was  OMlre  in  sovrow  than  in  aiffer. 

Ganaider  the  ciieuBMteaees  af  the  atvodotts,  uainerited,  ua- 

urnaing  aibaae  hea^d  o&  him :  nmA  how  eoidd  he  be  expeeted 

fca>  nmiaii»  the  yaeaiye  vietiai^  of  saeh  ineuks  whe»  thebr  aotbor 

was  disoMMsed  'i'    Look  to  the  piisooer'»  eeadiidt  before  ihe 

Auml    toi  his  behairiour  Aroughaut*     I»  the  very  ($rent  yoU 

haae  a fisesh* instaoBeaf  the  extreme ]^aeability  of  Mr<  Stuairt's 

daBfoakioa^  joiiiad  widi  weh  honourable  ftmmess  and  caa- 

ataney .     ht  die  cool  anpush  of  bisown  heart,  he  sa^t  he  could 

da- aalhiiif^e  than  eall  Sir  Alexander  into  the  &ld;  but  he 

had  no^  fedUag  of  vkuleace,,  of  mneonr,.  fl»m  first  ta  laet^    His 

aame  was  staiaed — his  heart  tttm-^aad  life  aiade  more  into^ 

i^lafala  tfaaa^  death ;:  yet  he  sauf^t  api,  thkh  medii^  to  soothe 

wattnded  ua^4^  or  to  indulge  in  mmoouiv    The  combat  was 

fiaicad  an^biBi^  This  persons^  who  wa«  nmled  with  names  wbiefa 

cannot  be  repeated^r-whoy^  as  a  ^'  eoward,"  should  faa^e  00- 

jpieed  i^  his^esGi^er--«nd,  as  a  ^^  vuAan^"  have  exulted^  in  his 

dietary;,  m^ted  into*  teass  when  his  aiita$^n\st  fell*    When 

drifail;  inter  a^  foreign  la&d^thethens  wsits  in  breathless  agony 

the  fatal  result ;  and  when  the  melancholy  tidiags  veach  him^ 

his*  buvst  <^  §^f  was  ovei^heloing  aod  fri^tfuL" 

Such  is  a  brief  summary  of  this  celebrated  speech.  The 
re«afewa»  aa>acqfiittaL;.  but  it  is  imposaib^  to  Head  the  ttial 
without  peiceivi%g  on  what  unstable  ground  Mr.  Jeffrey  felt 
himaalf  to>  stand*  As  &r'as  his  address  was  to  the. reasonof 
hia^  heajrars^  he  £»und  ivothing  to  insist  on  but  the  sin^^  topic 
of  want  of  malice.    Now  the  law  of  Scotland  is  the  same  as 
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the  law  of  England  on  this  pointy  and  we  have  shown  most 
completely  that  the  latter  does  not  recognise  the  possibility  of 
the  deliberate  slaying  of  one  man  by  another  without  malice 
being  of  necessity  implied.  Whether  this  legal  fiction  be 
laudable  or  not^  it  puts  the  circumstances  of  each  particular 
case  quite  hors  de  combat^  and  leaves  to  the  advocates  who 
defend  prisoners  under  sych  charges,  no  choice  but  to  mistate 
the  law,  and  to  the  juries  that  acquit  them,  no  choice  but  to 
viblate  their  oath. 

The  recent  trial  at  Exeter  of  Messrs.  Milford,  Holland,  and 
Halsted,  for  the  murder  of  Dr.  Hennis,  presented  another 
painful  instance  of  this  anomaly.  The  circumstances,  as  de- 
tailed in  the  newspapers,  are  fresh  in  the  memories  of  all  our 
readers,  so  that  time  would  be  uselessly  consumed  in  restating 
them.  The  evidence  which  came  out  was  in  no  respect  re- 
markable or  unexpected,  except  so  far  as  it  served  to  remove 
a  good  deal  of  the  unmerited  obloquy  which  had  been  cast  on 
two  of  the  three  prisoners,  who  had  acted  as  the  friends  of  Sir 
John  Jeffcbtt*  Nevertheless,  the  whole  detail  of  a  deliberate 
duel  was  clearly  and  completely  established,  nor  was  there 
any  thing  extenuatory  in  the  circumstances  which  led  to  it  on 
the  conduct  of  the  party  who  so  unhappily  perished.  Such 
being  the  case,  much,  it  might  be  supposed,  would  depend 
upon  the  summing  up  of  the  judge.  It  is  impossible  to  speak 
too  highly  of  the  intrepid  honesty  and  severe  rectitude  of 
Mr.  Justice  Patteson  on  this  occasion*  Those  who  know  that 
wise  and  amiable  judge  best,  can  not  suppose  that  it  was  from 
any  indifference  or  want  of  sympathy  for  the  situation  of  the 
prisoners,  or  without  much  pain  and  violence  to  his  own  feel- 
ings, that  he  did  his  duty  on  this  occasion ;  but  be  did  it 
nevertheless.  A  few  extracts  taken  down  on  the  spot  from  his 
charge  to  the  jury,  will  fully  show  that  he  neither  mistated 
nor  obscured  the  law. 

"  It  is  my  opinion,  from  the  evidence,  that  the  ofience  is  of 
the  highest  description  or  none  at  all. 

'^  It  is  charged  with  malice  aforethought,  because  without 
that  no  murder  could  be  committed,  but  there  is  no  charge 
in  the  evidence  of  particular  malice  or  ill-will  toward  Dr, 
Hennis.      The  malice  here  meant   is    that    species  which 
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arises  by  implication  when  people  go  out  to  commit  an  un- 
lawful act,  and  death  ensues  in  consequence. 

"  It  is  no  answer  to  the  charge  of  murder  in  a  deliberate 
duel,  to  say  that  it  wfes  done  solely  to  vindicate  reputation. 

^'  There  have  been  many  instances  in  the  three  kingdoms, 
where  gentlemen  have  stood  at  the  bar  in  the  same  unfortu- 
nate circumstances  as  these,  and  the  juries  have  acquitted 
them.  I  do  not  mean  to  say  that  by  so  doing  they  violated 
their  oaths.  I  will  take  it  that  they  did  not,  though  I  may 
not  see  on  what  grounds  they  did  so. 

^  As  iar  as  manslaughter  is  concerned,  the  question  here 
will  be  merely  whether  they  had  time  to  cool.  These  parties 
were  never  hot; 

**  Whether  duelling  ought  to  be  tolerated  in  this  land,  I 
say  nothing.^  It  is  no  question  for  any  jury  at  all.  The  law 
of  the  land  does  not  tolerate  it. 

**  I  repeat,  if  you  are  satisfied  on  this  evidence,  that  the 
three  gentlemen  went  out  to  Haldon,  knowing  that  Sir  John 
Jeffi;ott  and  Dr.  Hennis  were  about  to  fight  a  duel  there, 
without  he&t  or  irritation,  but  deliberately  aiding  and  assisting 
tbe  af&dr  on  a  point  of  honour,  after  vainly  endeavouring  to 
efiect  an  amicable  arrangement,  I  cannot  tell  you  in  point  of 
law  it  is  any  thing  short  of  murder.*' 

Such  a  charge  gave,  of  course,  extreme  alarm  to  the  advo- 
cates and  friends  of  the  parties,  and  appeared  to  place  the 
jury  in  a  most  embarrassing  predicament.  The  law  had  been 
too  clearly  laid  down  for  them  to  escape  by  the  middle  path 
of  manslaughter.  The  completeness  of  the  evidence  seemed 
to  put  acquittal  almost  out  of  question.  It  was  with  breath- 
less anxiety  and  alarm  that  the  whole  Court  awaited  the 
result  of  the  jury's  deliberation.  But  they  were  not  slow,  nor 
seemingly  perplexed.  Afler  the  lapse  of  a  few  minutes  they 
turned  round  and  pronounced  an  entire  acquittal,  but  not  in- 
deed with  the  same  readiness  as  to  all  the  parties.  The 
names  of  Milford  and  Holland  being  first  put  to  them,  they 
answered  readily  ^*  not  guilty,"  but  at  that  of  Halstead  they 
paused,  and  for  a  moment  resumed  their  private  conference. 
Astonishment  and  vexation  seized  the  minds  of  every  person 
present.  This  latter  gentleman  had  been  the  second  of  the 
deceased.    Although  evidence  tending  to  place  his  conduct 
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<in  tb£  ooamon  in  a  very  faonmimhle  and  aimable  point  a£ 
view,  contained  in  ike  dying  deelamiums  ftf  £hr.  Heiini«,  bad 
been  excluded  on  the  trials  by  am  objection  My  taken  by  Mr. 
Serjeant  Wilde  aad  admitted  by  tbe  jndge,  that  aM.  Aeae 
were  statemeiilB  oi  opinion,  rather  thaaof  fiiet,  they  <fid  not 
fidl  within  the  rule  that  dying  dedacationa  are  admimiMt^ 
it  was  still  proved  that  he  had  dgne  all  iiihia  power  to  preieirt 
the  duel,  and  it  was  felt  by  all  thai;  he  was  oi  all  the  partiea 
the  least  blam^able.  The  jury,  however,  after  a  short  paiisey 
acquitted  him  also.  This  deli^y  seeois  very  dificnlt  lo  ac« 
eount  £or*  It  has  been  said,  we  know  not  with  what  truth, 
that  the  sagacious  foreaoan  had  giyea  mck  miauie  and  earefiil 
attention  to  the  evidence  during  the  progress  of  the  trial,  that 
on  tiie  name  of  Halsted  being  submitted  to  bittf  he  turned 
round  with  a  puzzled  look  to  his  fellows,  exciaimii^,  *'  Hal- 
sted, who's  he,  I  never  heard  pf  he  ?  "  to  whieh  another  o^ore 
sagaeious,  replied,  ^^  never  min4  ^y  they're  all  not  guilty,''-^ 
a  recommendation  which  he  forti^nately  obeyed^^ 

Whether  the  stupidity  or  inattention  of  this  particular  jury 
reached  thus  far,  we  cannot  say ;  but  at  any  rate,  it  is  lri|^ 
tiuie  that  the  finding  of  verdicts,  in  direet  opposition  to  t^ 
facts  proved  by  the  witnesses  and  the  law  taughtvby  the  jiadgo 
should  cease,  and  that  an  end  should  be  put  to  what  have  been 
called  ^^  pious,"  but  what  we  conceive  to  be  most  iiiq^ious 
peijuries.  Mr*  Jefirey,  in  his  defence  of  Stuart,  couhlind  n» 
better  argument  for  the  jury's  finding  a  verdict  contrary  to 
law  than  the  jMrecedent  ^fibrded  by  the  custom  of  retirniing, 
''  Guilty  of  stealing  under  40s,^\  where  the  theft  had  really 
been  much  larger  i  but  the  prisoner's  life  was  not  intended  to 
be  forfeited.  Happily  the  enactment  whkh  made  this  ^^pioua 
perjury" . necessary^  no  longer  disgraces,  our  statute  book* 
Why  should  the  unnecessary  severity  of  the  law  regarding, 
duels,  if  unnecessarily  severe  it  be,  any  longer  jremain  a  vexa* 
don  for  the  judge's  feeling,  a  stumbling  bWk  for  the  juror's 
conscience,  and  a  dead  letter  for  all  the  world  beside*  In  such 
a  case  we  shall  not  venture  to  suggest  any  particular  remedy^ 

^  Captain  Halsted  was  allowed  a  chair  daring  the  ti^al,  and  when  in  a  sitting  pos- 
tare  could  with  difficulty  be  seen  from  the  jory  bos.  Tbcre  can  be  no  doobt,  (hat 
all  (he  partiet  otcuped  entirely  tliroug)i  the  ignorance  of  the  jury  men»  one  ef  i(^m 
sab$«quently  stated  the  ground  of  their  verdict  to  be,  that  **  they  (the  prisoners) 
never  titched  (touched)  him  (the  deceased).** — Edit, 
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but  any  <Miig  mast  be  better  than  the  present  systesi*  A 
severer  or  a  niider  cowtBe,  an  enforcement  of  tfie  law  eo 
rigorous  as  to  put  an  end  to  duels  altogeiJier,  or  a  toleration 
of  then)  wkhw  eertain  limits^  and  sidayeet  to  certain  modertte 
pnnisiifiientei  would  be  alike  pi^ferable  to  the  preaent  soitain 
raoefcery  of  justice^  the  scene  oi  absnrdily  and  want  of  con* 
adencfBy  which  trials  like  this  al  Exeter  eKhibit. 
JS. 

AET.  V^.-^£;».MAN  CRIMINAL  TB,lMB-^0mamud). 


Akientj^ue^ige  DarMteUung  meriwiirdiger  VerbrecAepf,  wm 
Anselm  Rittier  pon  Feuerbach,  Staatsratb  un4  Prdsideutenf 
Zweiter  Band. — ( Documentary  Expositiw  of  Remarkable 
CrimeSf  by  An$elm  von  Feuerbacb,  Knight,  Counsellor  of 
State  and  President.    Second  Volume  J    Giessen.     18S9* 

Turn  intereit  eseifted  by  our  selections  from  the  first  wdmna 
of  this  work  emboldens  us  to  continue  the  article ;  but^  not  to 
weary  onr  read^s,  we  shall  confine  ourselyes  to  two  of  the 
roost  interesting  cases  contained  in  the  second  volume,  which 
most  be  detailed  at  move  than  ordinary  length. 
'  The  first  case  of  the  second  Tolume  is  entitled*  *'' George 
fVachs,  or  the  S^uetion  qf  the  Moment:**  the  particulars 
are  these : — 

A  mile  and  a  quarter  from  Bilsbiburg^  upon  a  rising 
ground  about  two  hundred  paces  from  some  mills^  lies  a  soli-, 
tary  cott^e.  This  belonged  to  a  poor  honest  cobbler,  one 
Jacob  Huber,  a  man  about  forty^wo  years  of  age»  who  lived 
in  it  with  his  wife  and  three  children ;  nmnely,  a  daugliter, 
nine  years  old,  named  Katharine— a  boy^  three  years  old^ 
named  Michael-^and  a  cbi}d  in  anus,  about  two  months  old. 
The  second  half  of  tbi«  cottagd  which  had  a  separate  en<* 
tranee,  was  rented  by  a  day-labourer  named  Maier.  « 

Maier«  on  returning  from  work  on  Thursday  evening,  the 
%ih  of  April,  1819«  at  half-past  six  o'clod^,  was  surprised  that, 
contrary  to  oustomi  all  was  perfectly  quiet  at  bis  neighbour's, 
and  nothing  was  either  seen  or  heard  of  the  cobbler's  people. 
His  (Maies's)  «ister-in-law,  Maria  Wieser,  who  had  remained 
the  whole  day  at  home,  bad  seen  the  cobbler's  wife  go  out 
about  three  and  return  home  about  sixi  she  had  also  heard 
her  Uttgh  Jiloudi  on  th«  door  being  opened  to  her  after  knock- 


386  German  Criminal  Trials, 

ingy  as  if  it  struck  her  as  laughable  to  find  the  door  closed  at 
so  early  an  hour,  or  as  if  on  entering  something  unexpected 
had  presented  itself.  Since  that  time  Wieser  had  seen  no 
one  belonging  to  the  cobbler's  family.  On  the  following 
morning,  also,  it  was  as  if  the  whole  family  were  dead;  no 
smoke  rose  from  the  cottage  chimney,  the  door  continued 
shut,  no  sound  was  heard  from  within,  and  even  after  repeated 
knocking,  nor  door  nor  window  was  unclosed.  At  length,  after 
repeated  calling,  the  cobbler^s  daughter  Katharine  peeped, 
with  bloody  and  disfigured  features?,  out  of  the  window  of  the 
upper  story,  refused  at  first  out  of  fear  to  come  down,  but  at 
length,  after  much  persuasion,  opened  the  house  door;  and 
the  first  glance  fell  upon  the  body  of  the  cobbler's  wife,  lying 
in  her  blood.  Upon  the  first  step  of  the  stairs  leading  to  the 
upper  story  was  discovered  the  body  of  little  Michael,  rolled 
together  like  a  hedge-hog.  In  the  cobbler's  work-placCj  which 
in  many  places,  particularly  near  the  cobbler's  overturned  stool, 
wa9  much  marked  with  blood,  lay  in  the  middle  the  cobbler's 
great  iron  hammer  upon  the  floor;  and  in  the  sleeping  room, 
bytlie  bed,  the  body  of  Huber,  with  the  face  towards  the 
ground.  On  the  bed,  by  the  side  of  the  father's  body,  slept^ 
half  stifT  from  cold,  but  uninjured,  the  infant  of  the  murdered 
wife.  All  the  bodies  were  found  in  their  ordinary  clothing, 
the  cobbler  still  girt  with  his  apron. 

As  no  signs  of  force  were  observable  on  the  outside  of  the 
cottage,  it  was  at  first  thought  that  the  family  had  murdered, 
one  another — unless  they  fought  like  Kilkenny  cats,  it  is  not 
easy  to  conceive  how  this  could  have  occurred — but  on  in- 
specting the  interior  of  the  cottage  it  immediately  became 
evident  that  this  was  altogether  a  groundless  supposition. 
Drawers  h^d  been  forced  open,  and  various  articles  of  pro- 
perty were  missing;  the  position  of  the  bodies  al^o,  as  well  as 
th^  nature  of  th€  wounds ^  showed  that  some  individual^  other 
than  the  members  of  the  family,  had  been  concerned.  The 
deaths  of  all  the  murdered  persons,  the  cobbler,  the  cobbler's 
wife,  and  the  boy,  appeared  to  have  been  the  immediate  result 
of  heavy  blows  inflicted  with  the  great  iron  hammer,  and  the 
little  girl  had  been  severely  wounded  with  the  ssNue  instru- 
ment, so  severely  that  for  some  time  she  was  incapable  of 
giving  any  clear  information. 

This  much  was  at  length  collected  from  her:  ^^  that  she  was 
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knocked  down  by  a  fellow  who  wore  a  high  hat  and  a  blue 
coat,  that  this  man  had  been  often  at  her  father's  beforCi  that 
he  had  also  been  there  on  the  Thursday  in  question^  and 
sat  a  long  time  in  the  work-place  with  her  fother.**  Thia 
account  derived  additional  weight  from  the  declaration  of 
Maier's  sister-in-law,  who  deposed  to  having  seen  such  a  per- 
son eitter  the  cobbler's  house  on  the  day  m  question.  It  was 
also  confirmed  by  a  young  man  wlA  had  cut  the  cobbler's  hair 
on  the  day  of  the  murder,  and  seen  such  a  person  as  the  child 
described  in  the  house.  This  person  was  immediately  identi- 
£ed  as  one  George  Wachsj  who  was  apprehended  accordingly. 
The  morning  after* his  arrest,  the  first  day  of  Easter,  on  the 
entrance  of  one  of  the  inferior  ministers  of  justice  into  his 
prison,  he  made  a  full  and  unequivocal  declaration  of  guilt : 
**  I  roust  own  diat  I  am  the  murderer  of  the  cobbler'3  folk. 
All  is  over  with'  me.  I  should  have  confessed  myself  to-day, 
and  then  have  gone  of  my  own  accord  to  the  court."  He  then 
made  his  Easter  confession  to  the  judge,  instead  of  to  his 
father  confessor. 

George  Wachs,  born  in  ISOO,  and  consequently  nmeteen 
years  of  age  at  the  thne  of  the  murder,  was  the  son  of  poor 
but  honest  parents,  who,  at  the  age  of  fourteen,  apprenticed 
him  to  a  miller.  He  served  to  his  master's  entire  satis&ction 
for  three  years,  at  the  end  of  which  period  he  became  free  to 
work  for  himself.  For  yet  another  year  he  appears  to  have 
been  remarkable  for  honesty  and  industry,  but  from  his 
eighteenth  year  his  character  underwent  a  total  change,  and 
he  lost  place  after  place  by  his  idleness  and  inattention.  The 
reason,  as  explained  by  M.  Feuerbach,  appears  to  have  been, 
that  at  this  age  ah  inordinate  passion  for  women  came  over 
him,  by  which  all  hii^  thoughts  and  wisheer  were  absorbed. 

On  the  day  of  the  murder  he  had  obtained  leave  from  the 
master  he  was  then  serving  to  go  and  make  his  Easter  con- 
fession at  Bilsbigurg.  On  the  way  he  fell  in  with  an  ac- 
quaintance, with  whom  he  kept  company  for  a  time.  It 
'  appears  that  about  midday  they  stopped  to  refi^sh  themselves 
at  a  neighbouring  village,  and  drank  a  considerable  quantity 
of  beer,  sufficient  to  raise  Wachs'  spirits  to  a  high  degree  of 
elevation,  though  hot  sufficient  to  get  the  better  of  his  reason. 
He  parted  firom  this  companion  with  the  professed  intention 
VOL.  X.  p  l> 
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of  getting  his  boot  mended^  and  entered  the  cobbler's  avowecUy 
for  this  purpose  at  about  three  o'clock  in  the  afternoon.  After 
waiting  about  an  hour,  during  which  time  the  cobbler  mended 
the  booty  he  inquired  of  the  cobbler  if  his  clock  was  right,  as 
he  wished  to  continue  his  journey  about  four;  upon  whieh 
the  latter,  remarking  that  the  clock  was  about  a  quarter  of  an 
hour  too  fafit,  desired  his  wife  tp  bring  htm  down  hW  watch, 
that  he  might  wind  it  up.  ^The  wife,  after  bringing  the  watch; 
which  the  hu^baud  wound  up  and  then  hung  against  the  wall, 
left  the  house  to  buy  fish  for  the  next  day.  The  cbildien 
also  left  the  room  and  went  into  the  garden  to  playi  so  ttuit 
Wachs  was  left  alone  with  the  cobbler  in  his  workplace.  He 
declared  that  h^  should  have  gone  away  with  the  wifei  bad 
not  the  husband  detained  himi  sayingi  '^  stay  here  a  little 
longer,  you  can  do  nothing  more  to^ayi  and  the  time  will 
seem  long  if  I  am  left  alone;"  The  wife  subsequently  stated 
that  she  left  the  house  reluctantlyi  having  conceived  a  sort  of 
undefined  apprehension  of  Wachs,  who  talked  in  so  peculiar 
a  manner,  that  one  while  she  was  induced  to  laugh  with  hittj 
and  tieh  again  was  inspired  with  horror  of  him,  Fourteen 
days  before*  she  had  also  expressed  a^similar  feeling  of  didike. 
The  following  details  were  communicated  by  the  criminal 
himself: — 

'^  After  the  woman  had  gone  away/'  says  he,  ^'  we  conversed 
at  first  about  indifferent  matters^  and  for  a  long  time  no  evil 
thought  suggested  itself,  though  I  saw  the  cobbler's  watch 
constantly  before  me*  At  length  the  watch  struck  me  as 
being  so  fine^  I  took  it  down  from  the  wall,  closely  inspected 
it,  opened  it,  and  asked  the  cobbler  what  it  cost;  to  which  he 
answered^  that  together  with  a  chain  and  seals  it  had  cost 
fourteen  florins;  but  that  he  only  wore  the  chain,  which  was 
,  above  in  a  drawer,  on  holidays,  when  I  might  sometime  or 
other  have  a  chancy  of  seeing  it.  I  said,  i  should  like  to 
purche^se  it,  if  I  could  ever  get. money  enough  togetlier;  to 
which  he  showed  himself  perfectly  willing.  But  the  watch 
Was  never  out  of  my  sight  or  mind;  constantly  considering  it, 
t  walked  up  and  down  in  the  room,  and  one  while  the  thought 
came  upoji  me  to  take  it  and  ruB  off  so  soon  as  the  cobbler 
should  have  left  the  room.  But  he  stirred  not  firom  hia  work- 
place, ^nd  kept  w.orking  on  at  the  upper  leathers  of  a  p^ir  of 
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shoes.  The  attraction  towards  the  watch  grew  stronger  and 
stronger  in  me,  and  whilst  walking  up  and  down  I  considered 
how  I  conid  get  |>ossession  of  it,  and  as  the  cobbler  still  kept 
his  seat,  at  last  I  came  upon  the  thought,  what  then,  if  thou 
frert  to  knodi  his  brains  out.  I  saw  the  hammer,  took  it 
before  the  cobMerV  ej^s  into  my  hand,  and  did  as  if  I  was 
pkying  with  it  But  I  did  not  yet  complete  the  deed,  for  I 
Wfts  still  considering  within  myself  that  it  would  not  be  right 
to  strike  him.  With  the  hammer  in  my  hand  I  walked  up 
and  down  a  few  mintttes  more  considering  behind  the  cobbler's 
back.  Soon,  however,  the  desire  for  the  watch  became  too 
stroftg  in  me;  I  thought  to  myself,  now  is  yoor  time,  or  the 
wife  will  he  back.  '  And  m^w,  whilst  the  cobbler  was  folly  en- 
gaged in  his  work,.  I  suddenly  raised  the  hammer  and  struck 
hiA  wkh  all  my  might  on  the  left  side  of  the-  head,  so  that  he 
droj^ied  from  his  seat,  bleeding  violently^  without  taction  and 
without  ottering  a  cry.  I  thought  to  myself  that  I  would 
pwe  hkm  a  right  good  knock.  It  may  be  about  a  quarter  of 
an  hour  that  I  walked  backwards  and-  forwards  considering 
hem  I  should  get  possession  of  this  watch^  at  hut  I  struck 
hnn,  and  this  was  now  my  last  andvalso  my  wickedest  thought. 
I  myself  know  not  by  what  utihappy  destiny  so  strong  a  desire 
fer  the  watdi  came  over  me.  ^I  had  never  thought  of  it  be- 
fere;  neidier  should  I  have  entered  tiie  oobbler^s  house  at  all, 
if  I  had  not  had  a  tent  boot.  As  soon  as  the  cobbler  was 
vtretcbed  upon  the  floor,  I  secured  the  watch  as  fest  as  I 
eoidd,  and  went  up  stairs  to  look  for  the  ch^in.  In  the  doset 
the  key  was  in  the  drawers,  and  «s  I  ^ncied  that  the  cobbler's 
Iblk  mttst  certainly  have  kept  all  their  best  things  here,  I 
looked  for  them,  but  ^  not  fihd  the  diain,  but  only  two 
sheep  ikiite  for  breeches,  of  which  I  possessed  myself.  As  I 
was  standing  with  the  skins  upon  the  stairs,  about  to  go  down, 
I  raiutffced  above  upon  the  landing-place  two  other  chests  of 
drawOfps;  hereupon  I  turned  and  burst  them  open  with  a 
potatoe-hoe,  and  thought  to  myself,  here  is  probably  the 
watelH^aia  which  I  should  like  to  have  for  the  watch.  I 
rtninacked  ibe  whole,  and  found 'no  chain;  but  I  found  six 
florins  and  thirty  kreutsiers,  and  a  silver  buckle*  In  the  same 
drawer  was  also  a  hat  with  a  silver  buckle  of  filligree  work, 
wfaieh  I  cut  off  and  secured.    {He  then  details  ihe  dififtrent 
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arlides  found  in  the  drawers.)  My  main  object  was  still  to 
find  the  silver  chain,  and  it  was  only  because  the  other  things 
came  in  my  way  as  I  was  looking  for  it^at  I  took  ^  them. 
When  I  had  got  all  these  things  I  went  down  into  the  room 
to  get  a  piece  of  leather  to  take  with  tne.  Th^re  I  heard  the 
cobbler  still  makii^  a  rattling  in  his  throat/  and  I  struck  hiiii 
several  blows  with  the  hammer  about  the  temple  and  ear, 
and  then  I  bethought,  me  that  I  had  better  put  the  cobbler  into 
the  bedroom,  that  his  wife  might  not  see  him  immedii^ely  on 
her  return*  So  I  dragged  him  out  of  the.  room  into  the 
chamber  by  the  bed/*  •    ^ 

He  was  now,  after  stuffing  his  pockets  with  leather,  about 
todeparti  when  he  was  met  by  the  two  children  at  the  door. 
As  both  knew  him,  he  wa&  sure  to  be  discovered  if  they  were 
left  alive.  No  choice  seetned  left,  he  seized  the  boy  Miehael 
and  threw  bim  against  the  stairs  with  such  force  that  the 
death-rattle  >  instantly  began.  .  The  little  Katharine,  also,  he 
flung  with  equa^  violence  amongst  a  heap  of  wood  and  iron 
work  at  the  bottom  of  the  stairs;  but  the  little  girl,  after. a 
short  t^,  coptrived  to  raise  herself,  and  attempted  to  enter 
the  room  to  seek^help  fi'om  her  &ther;  then  the  murderer 
again  lifl;ed  the  hammer  from  the  ground;  struck  the  child 
across- the  hea^  and  face,  with  it,  and  flun^  her  down  again  at 
the  foot  of  the  stairs,  where  she  lay  motionless,  and  ^as  held 
by  him  for  dead.  -  ^t  this  time  Waehs  heard  the  litele  Michael 
make  the  rattling  noise  in  his  throat  agaim  "  When  I  saw 
(continues  the.  confession)  that  I  had  flung  him  with  such 
force  that  it  was  impoasible  for  him  to  come  to  himself  again, 
I  gave  him  a  few  moi^  knocks  about  the  head  with  the  ham- 
mer to  shorten  his  sufl^ings.  And  aft;erwards  I  to<^  and 
threw  him  between  the  stairs  and  an  old  box,  that  h^  might 
not  be  easily  fouitdJ' 

This  second  job,  says  M«  JFeuerbach,  was  thus  com^{ijeted, 
but  before  he  was  well  aware  of  it,  out.  of  the  bloody  seed  of 
his  deeds,  immediately  under  his  hands,  had  already  anbtfa^r 
harvest  sprung  up.  A»  soon  as  the  children  w^e  sent  after 
their  Jather,  he  prepared  himself  for  instant  flight,  but  first 
looked  cautiously  .out  of  the^  window  to  see  if  there  was  any 
sp^ator  near.  Unluckily  a  man  drove  by  with  a  carriage. 
He  was  obliged  to  watt  untii  this  had  got  to  tbe'proper4istance« 
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Now  at  last  did  he  suppose  that  he  might  safely  leave  this  house 
of'horrors  in  safety.  Already  is  he  stretching  his  head  out  of 
the  door  to  see  once  more  that  no  one  was  watching  him — 
what  does  he  see  ?  the  cobbler's  wife  returning  from  Soiling ! 
she  ifr  already  on  the  path  leading  to  her  garden — she  is  only 
six  paces  from  the  house — ^he  cannot  go  out  without  being 
seen  by  her^^nvithout  almost  running  into  her  arms.  He  must 
consequently  remain^  and  murder  her  too,  because  he  has 
already  murdered  her  husband  and  children*  **-  When  I  saw 
the  cobblet*s  wife  coming,  now^  thought  I  to  rayseU,  it  is  im- 
]K>ssib}e^r  me  to  get  out;  I  am  lost,  and  must  put  her  to 
death  with  the  rest  '■  I  closed  the  door,  caught  up  the  ham* 
iner)  held  it  in  one  hand  concealed  under  my  coat,  and  with 
the  other -opened  the  door  to  the  woman,  who  entered  laugh- 
ing wiA  the  words, — *  why  you  have  actually  belted  yourself 
in.'  I  made  no  answer.  Immediately  on  entering,  she  turned 
her  body  towards  the  chest  upon  the  bouse^oOTj  which  stood 
open^  as  I  had  -so  rummaged  it  for  the  chain.  I  stood  next 
the  door  behind  the  woman's  back,  and  before  she  was  aware, 
fetched  her  a  violent  blow  with  the  hammer  upon  the  left  side 
of  the  head,  right  upon  the  temple,  so  that  she  fisll  down 
alongside  the  chest,  with  only  the  low  t;ry,  Jesu$^  Maria.  As 
I  saw  that  she  must  die  at  all  events,  and  that  she  nnght  not 
have  to  suffer  too  much,  I  gave  a  few  more  blows  as  she  lay 
upon  the  ground,  and  then*  I  shoved  her  sideways  towards 
the  ro(Nn  do<»r,  for  fear  persons  entering  the  house  might 
tread  upon  her.  After  this  I  went  into  the  chamber,  thiiew  a 
cloth  with  eggSj  wMch  the  woman  had  brought  widi  her, 
behind  the  stove,  and  l^e  hammer  upon  the  floor,  luMiily 
placed  ihcbab^f  which  woi  stiU  lying  «poii  ihe  bench^  upon 
the  bedi  lest  it  giwuldJaU  down  and  hurt  itself i  hastened  out 
of  the  ho^se,  closed  the  door,  and  went  straight  back  to  my 
master's,  where  1  might-  have  arrived  about  half-^past  six.^ 
The  whole  affiiir  could  not  have  lasted  a  full  hour.  I  must 
have  knocked  down  the  cobbler  about  five — the  cobbler's  wife 
came  in  about  six*  Had  it  not  been  for  the  chain,  so  great. a 
misfortune  would  never  have  befallen  me,  and  I  should  have 

1  Feuerbach  here  remarks  in  a  note,  that  this  complicated  murder  had  not  stained 
either  the  clotties  or  person  of  the  murderer  with  blood ;  only  on  his  boots,  as  he 
himself  says,  were  any  spots  of  blood  to  be  s^d,  whicfa  be  easily  tripedftway. 
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stopped  at  the  eobbler.  I  had  no  thought  of  the  cobbler's 
wife  and  her  children.*'  He  subsequently  adds:  '^  I  felt  some- 
what  elevated  with  liqwHr,  but  I  was  fully  aware  of  what  I  was 
about;  for  otherwise  I  should  not  have  been  able  to  brii^ 
these  things  lO'  an  end.  I  myself  know  not  what  was-  tlske 
matter  with  me :  on  that  day  I  was  right  merry  and  free  from 
care."  The  very  day  of  the  nrarder  he  gave  a  asking  proof 
of  his  utter  UBconeemedness  by  Ufoking  odj  m^wi  apparently 
unmoved  spectator^  whilst  the  dead  bodies  of  his  victims  were 
carried  to  the  church.  This  he  himself  isonfessed-;  and,  on  the 
judge's  fttrther  asking  him  whether  he  had  not,  as  lepcHrted, 
himself  acoompanicid  the  funeral  ^rain,  and  been  present  at 
divine  service^  he  replied:  **  Njo,  for  I  bad  not  any  coat  on  at 
the  time»  only  a  jadcet;  otherwise  I  should  have  gone  along 
with  them  to  see  the  burying  and  the  fmieral  service ;  besides, 
I  should  have  liked  to  go  to  church*  I  fell  for  the  people;, 
but  I  couU  have  gone  and  been  present."  During  the  whole  ^ 
of  the  examinations  he  continued  in  the  same  dogged  ipdi^ 
ference. 

Feuerbach  comments  upon  all  the  particulmrs  of  this  case 
with  his  usual  minuteness.  The  most  curious  part  of  the 
commentary  is  the  paralM  he  instftules  between  Geof|;e 
Wachs  and  Macbeth*  '^  What  (says  he)  a  bMely  propheded, 
still  fiiture  thrmie  was  to  the  noble  thane^  that,  in  a  mnek 
higher  degree,  was  to  the  eommOn*  sensual  apprentice-boy  tke 
treasure  of  a  silvef  watch,  already  ^ittiering  in  his  si^it.  To 
be  masler  bf  such  a  prize,  to  parade  wkh  such  an  ornament 
brfore  the  girls,- and  with  it  not  merely  to  equal  but  snrpass 
his  feUows, — ^what  a  Acught  for  a  giddy  3roungster  of  nineteen !" 
The  compiler  also  examines  at  some  length  the  hypotliesu^ 
that  the  criminal- was  not  in  his  right  s^nse^  at  iSae  time;  be 
fmds,  however,  no  sufficient  evidence  for  its  suj^tt,  md 
agrees  that  the  case  must  sank  as*  one  of  those,  not  very  unfre- 
quent,  where  a  ^sudden  temptation,  acting  on  a  weak  indecirive 
character,  leads  at  once  to  the  most  atrocious,  though  wholly 
unpremeditated  crimes.  '^  Notwithstan^ng  his  horrible  gmk» 
Wachs  is  not  to  be  classed  amongst  villains  of  die  first  rank. 
Easily-excitable  sensuality,  excessive  giddiness,  together  with 
an.  entire  deficiency  in  the  higher  sort  of  mental  developement^ 
these  are  the  elem^^its  of  his  ^spiritttal  nature^  in  which  the 
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deeds  of  the  eighth  of  April  (when  he  was  operated  upon  by 
a  variety  of  combining  circumstances)  had  their  origin." 

He  was  condemned  to  the  punishment  of  the  sword  (behead- 
ii^),  wbich  was  duly  executed  upon  him  on  the  ^d  of  Octo- 
ber in  the  same  year. 

Hie  fleoond  case  is  called  Tetritrffe  as  Murderer,  arfi  is  one 
of  ^  most  singular  m  the  collection.  The  hero  is  a  priest 
nMBAed  Riembairary  bom  in  1770;  a  man  wha^  up  to  the  middle 
period  of  lite,  bad  home  an  umrapead^ble  characteri  and  had 
eweafk  attracted  very,  general  veneraticm  by  a  uniformly  precise 
and  sanctified  demeanour.  Hints  as  to  undue  sanctity  b^g 
the  ordioary  eareer  of  a  hypocrite^  and  dlusions  to  the  text  in 
which  mention  h  made  of  wolves  in  sheeps'  clothings  had 
been  thrown  out  oceasionally  by  the  neighbouring  gentlemen 
of  die.eloth,  but  these  were  pretty  generally  attributed  to  jea-* 
l6«sy,  '*  and  (we  are  now  quoting  from  Feuerbach)  it  was  only 
after  a  series  oi  years^  on  the  occasion  of  other  far  more 
impeylaiit  dtseoveries,  that  the  following  trilling  circumstances 
o«t  of  die  secret  history  of  this  holy  man  came  to  light,  at 
least  to  loud  and  open  notoriety/'         . 

As  cuicate  at  Hofkirehen  he  got  with  cMd  the  cook,  Maria 
H.,  who  tbroogh  his  imlervenlaon  was  Inrought  to  bed  of  a  boy 
at  LandshuA  in  October,  1801,  which  boy,  bowevef,  died  soon 
aBraerwi^ancis*  "^      * . 

I>uriiig  hts  stay^as  curate  ett  Hirnkeim,  he  fermed  a  dose 
intimacy  with  Anna  Maria  Eicbsliadter,  the  cook  maid  of  the 
superior  clergyman  there,  and  had  hy  her  a  child,  which 
was  bom  on  the  I7th  of  May,  (SOS,  at  Regensburg,  baptised 
in  a  fcke  name,  and,  four  years  afterwards^  became  the  inao- 
emt  eaittse  of  ks  mother's  crud  death. 

As  curate  at  Pfarrkosen  (1806),  he  made  one  WalWga  R* 
a  mother,  who  bore  him  a  female  infant,  sti^  living  at  the 
time  of  the  present  examination*  Over  and  above  all  tins,  a 
secret  report  was  in:  cinaulatiion,  thai  dbe  cook  maid  of  the 
infitnibent  there  was  dso  wi&  child  by  the  curate. 

At  hi^  next  cure,  Poadorf^  he  found  himself  too  closeif 
watphed  by  his  brethren,  and  soon  quitted  it  for  Pirkwaiig^ 
where  he  selected  Magdalene  Frauenknecht,  the  daughter  of 
a  faj^mer^  for  bis  mistress,  an  unfortunatei  on  whom  this  qarra^ 
tive  will  subsequently  .turn  more  circumstantially,,  and  of 
whom  we  shall'  only  fienafk,  in*  this  place,  that  she  bore 
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him  a  boy  in  June,  1807,  at  Munich,  who,  however,  died  six 
weeks  afterwards.  Finally,  after  the  death  of  this  maiden,  he 
connected  himself  with  his  last  cook»  Anna  Wenniger,  by 
whom  he  had  no  less  than^  three  children. 

With  his  concubines,  with  those  at  least  whom  he  intended 
keeping  for  sohie  time,  partly  to  quiet  their  consciences,  partly 
to  assure  himself  the  better  of  their  fidelity,  it  was  his  custom 
to  go  through  the  formed  ceremony  of  marriage ;  Katherine 
Frauenknecht  avers  that,  concealed  behind  the  bed,. she  was 
present  at  the  ceremony  between  him  and  her  sister  Magda- 
lene, and  heard  and  saw  how  he  went  through  all  the  ordinary 
marriage  forms,  and  siso  placed  a  gold  wedding-ring  on  hep 
sister's  finger.  Anna  Wenniger  relates  the  same. of  her  own 
betrothing,  only  she  does  not  remember  whether  .the  priestly 
bridegroom  conducted  the  affair  arrayed  in  his  robes,  and  with 
tapers  burning.  He  himself  denies  any  such  abuse  of  Uis 
sacred  office,  but  owns  that  he  formally  instructed  his  concu*- 
ifiues  in  the  mutual  duties  of  husband  and  wife,  and  then  gave 
and  took  in  return  a  solemn  promise.  It  should  be  added, 
that  Riembauer,  when  still  a  young  curate,  was  wont  to 
insinuate  himself  into  houses  where  he  kneyr  pretty  girls  to 
be,  and  try  to  induce  their  parents  to  let  them  enter  Jiis  ser- 
vice as  code  maids.  Neither,  says  M.  Feuerbach,  like  that 
independent  saint,  Mr.  Tomkins,  at  Rosamond's  Well,  with 
the  pretty  Phoebe  Mayflower,^  was  he  slow  to  make  bis  doc- 
trine [H^actically  conceivable  by  the  children  entrusted  to  him : 
that  a  maiden  might  well  allow  herself  certain  sins  with  a  priest 
of  the  Lord*  And  many  other  things  of  the  same  sort,'  which 
may  be  supposed ;  since  it  needs  no  further  proof  that  the 
Rev.  Mr.  Riembauer,  during  his  whole  priestly  career,  was 
nothing  less  than  an  embodied  -example  of  that  familiar  and 
favourite  principle  of  all  outward  sanctity: 

'*  Le  mid  n'est  jamais  que  dans  T^elat  qu'on  fait ; 
Le  scandale  du  monde  est  ce  qui  fait  Toffi^nse, 
Et  ce  n'est  pas  pccher  que  pecher  au  silence." — Tarfvfft* 

Without  having  read  Moliire,  Riembauer,  together  with  the 
«rt  <rf*  sinning  in  secret  and  ranking  as  a  saint  with  the  world. 
Was  thoroughly  acquainted  with  the  use  of  those  means  by 
aid  of  iribich  men  manage  to  clear  scores  with  heaven  in 

'  The  allvnoB  is  to  a  well*koown  foene  ia  Wood$(oek, 
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respect  both  of  by-gone  and  still  enduring  sins.  Those  aber- 
rations of  tenderness  were  not  his  sins  but  the  sins  of  celibacy, 
and  his  philosophy  and  morality  furnished  him  with  a  whole 
series  of  the  most  applicable  proofs,  that  in  begetting  illegiti- 
mate children,  whereby  he,  in  fact,  contributed  to  the  exten- 
sion of  the  kingdom  of  God,  he  was  doing  not  merely  nothing 
deserving  punishment,  but  something  praiseworthy  and  pleas- 
ing to  God.  *'  I  considered  (these  are  his  very  words,)  1.  That 
aeCording  to  reason,  it  could  not  appear  unhallowed  to  beget 
a  child;  for  to  produce  a  reasoning  creature,  which  shall 
endure  to  all  eternity,  is  something  good.  In  respect  of  his 
contributing  to  the  production  of  a  human  being,  does  a  man 
becdfOe  God's  iinage  in  a  remarkable  degree,  as  St.  Clement 
^>f  Alexandria  remarks.  2.  Neither  can  it  be  contrary  to 
sjtoHa  ordinance,  since  thereby  the  number  af  the  electTeceives 
«iB^gi||^ease.  3.  Ncy:  against  the  church;  if  this  human  being 
W  Sqi^med  into  a  true  Christian.  4.  Nor  against  the  state ; 
proyid^  siTch  a  member  receive  moral  and  civil  instruction, 
and  be  thus  brought  up  to  be  a  good  citizen  and  true  subject, 
and  the  mother  be  not  abandoned.  I  ofiten  occupied  myself 
with  these  thoi^hts;  the  history  of  the  church,^  and  experience 
also  support  my  doctrines.  And  so  was  my  spirit  light  to 
suiifer  me  tp  be  hurried  into  such  £siults  of  celibacy." 

Riembauer  supplied  in  reality  to  the  best  of  his  ability,  if 
not  from  duty  and  tenderness,  yet  out  of  prudence  and  fore- 
sight, all  that  was  nece98afy  to  bring  up  his  children,  and  also 
to  place  their  mothers  satisfii6torily,  so  that  they  might  remain 
in  that  state  of  contentednesd  and  quiet,  which  was  necessary 
to  the  keeping  up  of  appearances.  He  had  the  chiid  of  Ann 
Eiefas^dter  brought  up  at  his  expense,  and  maintained,  even 
from  a  distance,  a  friendly  confidential  relation  with  her.  He 
kept  up  a  correspondence  by  letter,  supplied  her  with  money 
&c.  visited  her  occasionally,,  and  permitted  her  to  entertain  the 
hope,  should  he  ever  obtain  a  preferment,  of  living  constantly 
with  him  as  cook.  This  Ann  Eichstadter  was  the  daughter  of 
a  carpenter  at  Furth,  a  Well-built,  tall,  strong,  and  broad-shoul- 
dered woman,  and  amongst  other  things  (which  on  iiccount  of 

*  M.  Feuerbach  suggests  ihat  Riembaaer  probably  applied  himself  to  that  part 
of  the  History  of  the  Church  which  treats  of  the  liv«s  of  John  XII.,  lanocent  II., 
Innoceiit  VIII.,  John  XXIII.,  Alexander  VI.  Julius  II.»  and  other  like  worthies. 
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what  follows  is  not  to  be  overlooked)  distinguished  by  two 
rows  of  the  most  beautiful  pearl-white  teeth.  In  her  moral 
character  there  was  nothing  blameable  but  her  too  great  fondr 
nesB  for  the  male  sex;  she  had  bora  iUegitimiUe  ohildfen  net 
to  Riembauer  only,  but  to  many  i)th^s.  The  eoRAdential 
friendly  relatiaci  between  her  and  Riembauer  wiShteiL  m  tf»» 
meantimey  about  a  year  afier  his  removal  t»  Pirirwang,  a  via* 
lent  interruption^  which  in  the  end  led  to  her  cruel  death. 

Riembauer's  connection  with  Magdalene  Frmnenknecbt  has 
been  already  alluded  to.  The  family  oonaisted  of  her  n^her 
and  &ther»  Magdalene  herself,  and  a  younger  stater,  Katharine, 
a  girl  of  about  ten  years  of  age,  when  Riembauer  first  became 
acquainted  with  them.  They  were  people  much  esteemed,  and 
possessed  o^  some  little  property,  which,  along  with  the  eldef' 
sister's  person,  became  the  object  of  his  cupidity.  By  an  ari- 
fully  laid  scheme,  be  sueceeded  in  cheating  them  out  of  a  eon* 
siderable  sinn  about  the  same  time  that  he  completed  the  ruin 
of  Magdalene,  who  proved  with  child  by  him  in  June,  I80T^ 
when  he  was  undergoing  one  of  his  eicaraiaatioAs  as  priest  at 
Munich*  Thither  Magdalene  accompanied  him,  professedly  in 
the  capacity  of  cook,  and  in  due  time  w£u»  brought  to  bed  of 
a  boy.  The  e;cpenses  are  ^aid  to  have  been  defrayed  by  him 
out  of  th6  money  fraudulently  procured  from  the  family. 
Whilst  be  was  thus  residing  at  Munich,  his  former  coneubine, 
£ichstadter>  becoming  impatient  at  the  interaiission  of  the 
regular  supplies,  repaired  in  person  to  bis  house  at  Lauierbaebs 
inUiodaced  hersetf  aa  his  anni,  and  ransacked  all  his  drmwera 
aod  preues  fornoofy.  Finding  nooe,  or  not  enoagh  far  ker 
wants,  she  addressed  first  one  and  then  another  letter  to  h^, 
threatening  exposure  and  punishment,  unl^s  the  arrears  of 
her  allowance  were  paid«  He  sooii  afterwards  visited  ber,'ai)d 
managed  to  soothe  her  for  the  time*  On  taking  leave  fa^ 
desired  h^,  with  a  threatening  gesture,  to  come  on  no  aeoount 
to  Lauferbaeh.  We  bear  m^ing  more  of  Eiehstiidter  untti 
tiie  first  of  die  following  November,  when  she  formed  an 
en^^ement  as  cook  wiih  the  offieialing  clergyman  of  P.,  from 
whom  shc^obtained  permission  to  pay  a  visit  to  her  relatioiis 
before  entering  on  the  actual  duties  of  her  service.  She  left 
him  accordingly,  carrying  with  her  a  green  umbrella  belonging 
to  her  new  master,  with  his  initials  #iigiikv«d  upw  it.    StiwQil 
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days  elapsiog  without  her  being  heard  of,  the  reverend  gentle- 
ma&y  suspecting  that  she  had  gone  to  his  clerical  brother, 
Ri^aBbaiier,  wrote  to  the  latter,  requesting  him  to  tell  Eich- 
s^ter,  that,  if  she  had  no  inclination  to  enter  his  service,  she 
might  at  least  send  back  his  umbrella.  Riembauer  replied, 
that  it  wa9  Out  of  his  power  to  give  any  information  as  to 
Eichstadter,  having  seen  neither  her  nor  the  umbidla.  Far- 
ther inqOiries  were  equally  vain;  n<^ing  was  secti  or  heard 
of  ber  more,  aod  it  was  coi^tured  that  she  was  drowned,  or 
Imd  been  made  away  with  by  some  person  or  persons  unknown. 

Seme  mon^s  after  her  diisappearanee,  in  the  year  1808, 
Riambauer  received  his  appointment  as  parson  at  KieL  Thi- 
ther Magdaki^i  with  her  mother  ami  sister,  accompanied 
him;r  but  both  Magdalene  and  her  mother  soon  afterwards 
died,  suddenly,  Magdalene  on  the  16th,  and  the  mother  on  the 
21st  of  June,  1809.  The  younger  daughter,  Katharine,  had 
left  the  parsonage  before  the  mother  aid  sister's  deaths,  partly 
oa  account  of  <Msagreemaits  with  her  sister,  partly  out  of  dis- 
like to  the  pars00.  She  lived  at  first  in  his  brother's  service^ 
and.  after  wards  in  several  other  services.  Iri  dl  she  demeaned 
herself  us  if  so^thwg  weighed  Uf>on  her  mind,  and  from  time 
to  time  she  let  fiill  obscure  hints  of  threadful  doings  she  had 
been  vritness  to.  At  length  she  made  a  direct  declaration  to 
a  female  with  whom  she  w«s  sleeping  of  a  horrid  murder  com* 
nutted  by  Parson  Riembauer,  and  soon  afterwards  resolved  on 
clearing  her  conscience  on  this  subject  to  a  priest.  She 
accord^i^ly  repaired  to  a  clergyman  named  M.,  and  circum* 
stantially  related  to  him  that  Parson  Riembauer,  who  had 
cheated  her  family  of  more  than  2000  florins  and  deprived 
her  of  her  home,  had  cut  the  throat  of  a  woman  who  came  to 
him  in  November,  1807,  in  Lauterbach,  with  a  rasor;  that  he 
had.  removed  her  own  mother  and  sister  by  poison,  because 
they  were  privy  to  the  deed;  lastly,  he  had  endeavoured  to 
get  herself  into  bis  pawer^  in  order  to  ^et  rid  of  the  now  only 
remaining  witness  of  the  murder. 

The  Rev.  Mr.  M.  dissuaded  her  from  a  judicial  decla^ 
ration^  recommending  her  to  leave  Riembauer,  in  case  he  were 
really  guilty,  to  the  judgment  of  God,  and  afterwards  assured 
her  that  he  had  since  communicated  with  several  other  priests^ 
wbe  wese  aU  of  ofpm<^  with  him  as  to  the  matter*    Another 
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priest,  to  whom  she  told  her  story,  also  recomtnended  silence, 
but  wrote  Rierabauer  an  anonymous  Latin  letter,  threatening 
the  discovery  of  certain  dreadful  mysteries,  unless  he  paid 
Katherine  the  money  out  of  which  he  had  cheated  her  family.^ 
This,  of  course,  produced  no  eflfect.  At  length,  in  the  year 
1813,  she  made  a  formal  judicial  declaration,  which  she  sub- 
sequently confirmed  upon  oath. 

This  declaration  begins  by  particularising  the  first  Tisifc 
made  by  Eichatadter  during  Riembauer's  absence.  "  In  the 
same  year  (1807),"  it  continues,  "  in  November,  the  same 
woman  came  to  Thomesbof.  My  sister  was  at  home  with 
Riembauer ;  I  and  my  mother  returned  a  little  later  from  the 
fields.  As  we  came  near  the  house,  we  beard  in  the  reverend 
gentleman's  upper  room  the  tones  of  some  person,  of  winch 
at  first  we  were  unable  to  say  whether  it  was  crying  or  laugh* 
ing,  but  which  soon  struck  us  to  be  moaning.  The  moment 
we  entered  the  house,  my  sister  came  weeping  down  the  steps 
to  meet  us,  and  hurriedly  related  to  us,  how  a  female,  profes- 
sedly an  aunt,  had  just  come  to  the  parson,  that  he  had  taken 
her  to  his  room,  had  given  her  to  understand  that  he  was 
gpirig  to  bring  her  beer,  had  come  dowii  again  under  this 
pretencie,  fetched  his  razor,  gone  up  again  with  It,  then  (as 
Magdalene  had  herself  seen  through  the  keyhole)  drawn  near 
to  the  female  as  she  was  sitting,  clasped  her  round  the  neck, 
as  if  he  would  kiss  her,  but  then  pressed  her  head  down  to* 
wards  the  floor,  and  cut  her  throat  with  hfs  razor  (as  Kathe- 
rine  subsequently  corrected  herself,  "  placed  the  razor  to  her 
throat").     . 

"  Whilst  my  sister  was  relating  this  to  us  upon  the  stairs,  the 
moaning  still  continued,  and  We  heard  the  words  of  the  par- 
son, "  Repent!  thou  must  die!"  and  thereupon  wimpering: 
"  Don't  dd  that  to  me!  leave  me  but  my  life !  assuredly  I  will 
come  to  yoU'  no  more  for  money."  "  My  mother  and  sister 
went  immediately  into  the  lower  room,  but  I,  out  of  curiosity, 
sprang  up  the  stairs  till  I  came  Before  the  parson's  door,  and 
there  I  saw  clearly  through  the  keyhole,  that  Riembauer ^at  ' 

■  This  letter  is  a  cuiiosity.   It  runs  to  the  foHowing  efiect:  Habeo  casom  mibi^ 
propositum,  quern  tantummoclo  tu  solvere  potes.    Vir  quidam,  quern  tu  bene  noscis,  * 
debet  alicui  personie  3000  florenoram  circifer.    Si  conscientta  tua  vigilat,*9irfve  bod 
debitnm.    Nisi  intra quatuor  hebdomadfts lespMideas, biHrendapatefaciet iata  fn* ■' 
sona*    Hannibal  ante  portas ! 


*  * ' 
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'  or  knelt  upon  a  female  figure  sh'etched  upon  the  floor  and 
sti-ll  struggling  with  her  feet,  and  held  her  head  and  neck  fast 
with  both  his  hands.     1  saw  the  blood  running  out  of  her. 

*'  I  then  hurried  down  into  our  common  dwelling  room,  and 
told  what  I  had  seen  to  my  sorrowing  mother  and  sister,  who 
were  still  uncertain  whetfaek*  they  should  not  call  for  help.  As 
I  was  th^n  going  into  the  entrance  passage,  the  parson  came 
down  the  stairs  in  his  ordinary  brown  jacket  and  a  white 
apron,  his  hands  and  apron  fiill  of  blood,  «till  holding  the 
bloody  razor  in  his  right  hand,  which  he  laid  upon  the  little 
chest  standing  in  the  passage,  and  then  betook  himself  to  my 
mother  and  sister  in  the  chamber.  He  related  to  them,  as  I 
heard  by  listening  at  the  door>  that  this  female  had  had  a  child 
by  him,  that  she  was  constantly  plaguing  him  for  money,  that 
•she  had  even  now  again  demanded  from  100  to  SOO  florins  of 
him,  with  the  threat,  in  case  of  nonpayment,  of  exposing  him 
to  -his^  spiritual  superiors.  Since  he  knew  not  how  so  much 
ro6ney  was  to  be  procured,  he  had  cut  her  throat  in  order  to 
be  rid  of  her.  On  hearing  this  I  crept  out  of  curiosity  into 
Riembfltuer's  room,  and  .saw  the  person  in  question,  who  had 
-been  before  the  same  summer  in  our  house,  swimming  in  her 
Mood,  without  any  sign  of  life,  upon  the  floor,  her  neck  cut 
through,  her  hair  dishevelled,  also  her  neckhandkerchief  and 
corset  smnewhat  torn.  I  shrieked  and  wept,  and  in  my  fVight 
let  fall  the  light  which  I  had  brought  with  me.** 

IShe  then  describes  the  manner  in  which  Riembauer  suc- 
ceeded in  persuading  her  mother  and  sister  to  afd  him  in  hush- 
ing up  the  matter;  and  the  precautions  taken  by  him  to  con- 
ceal the  body  and  remove  all  evidence  of  the  deed.  It  is  singu- 
lar to  observe  how  fate  seems  to  have  worked  against  him  in 
tUiB  attempt*  He  buried  the  body  in  an  adjoining  shed  or  lum- 
ber^roem;  and  washed  the  floors  himself,  first  with  cold  and 
then  with  hot  water,  but  the  mod  had  sunk  too  deep  into  the 
wood,  and  he  was  obliged  to  use  a  plane  which  he  borrowed 
fis6m  a  neighbour  for  the'  purpose.  The  morning  after  the 
murder  a" dog  bi'ought  a  bloody  shoe  into  the  court,  which  was 
immediately  recognised  by  Riembauer  as  that  of  the  deceased, 
and  thrown  away.  Fourteen  days  after,  great  complaints 
were  made  by  some  women  employed  in  the  lumber-room  of  the 
stenob,  and  one  of  them  entering  in  the  dark  stumbled  over 
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something  and  fell.  Befove  she  could  gefr  a  light  Bknibamer 
came  up  and  locked  the  door.  He  subsequently  stated  that  the 
object  against  which  the  woman  stumbled  was  the  foot  of  the 
dead  body  sticking  up  from  the  floor;  and  that  the  stendi  was 
occasioned  by  the  putrefaction  o£  the  flesh.  The  same  evening 
he  took  a  quantity  of  sand  and  filled  up  the  grave  effictualljr. 

Katherine  then  relates  the  deaths  of  her  mother  and  sister, 
whose  bodies  she  describes  as  having  been  ^wcjied  and  spotted 
in  an  extraordinary  manner,  ami  details  the  various  eaq)edieQt^ 
made  use  of  by  Riembauer  to  seduce  or  terrify  her  into  silence. 
On  her  leaving  him,  she  says  he  told  her,  that  he  had  alreidy 
resolved  on  the  reply  to  be  made  to  the  accusatioBj  that  he 
should  lay  the  whole  guilt  on  h^r  ^ceased  wotber  and  sktor. 

This  is  the  substance  of  the  first  feroial  declaration  made 
by  Katherine  before  the  jadg^  or  magistrate  of  the  district. 
Made  as  it  was  by  a  girl  of  seventeen  against  a  olei^yaaiui 
of  established  character,  and  charging  a  crime  whi^  had  been 
committed  neariy  six  years  before,  oonsidetfable  doubt  was 
entertained  as  to  the  propriety  of  acting  upon  it.  For^aately, 
however,  the  bouse  in  which  the  affiiir  took  fdace  had  changed 
hands,  and  was  no  longer  in  possession  of  the  mufdecw. 
Immediate  measures  w^e  therefore  taken  fi>r  an  examination 
of  it.  On  turning  up  the  floor  of  the  loft  the  skeleton*  of  a 
female  was  found,  having  teeth  of  an  extraordinary  beoity  and 
whiteness,  for  which,  it  may  be  remembfi^ed,  the  Aiurdered 
woman  was  remarkable.  Many  of  the  boards  in  the  room 
formerly  occupied  by  Biembaupr  were  stained  in  many  j^aces 
seemingly  with  blood,  and  some  ap^ared  to  have  been  oIub^ 
sily  and  inartificially  planed  in  particular  places,  A  neigli- 
hour  also  bore  witness  to  the  lending  of  a  plane  aiaoui  the 
time  in  question.  Upon  this  evidence  Riembauer  wsa  pipovi- 
isionally  arrested,  and  examined^  He  showed  no  aigns^  of 
surprise  or  confusion  at  the  cArge,  but  at  onee  admitting  hie 
XM>nnection  with  E^cbstadter,  asserted  (as  he  had  threatened) 
that  she  had  been  murdered  by  the  sister  and  mother  of  die 
informant,  who  had  quarrelled  with  and  set  upon  her  during 
his  temporary  absence  from  the  parsonage.  He  fiurther  al- 
leged that  they  themselves  had  buried  the  body,  he  himself 
having  no  fiurther  participated  in  their  guilt  than  by  c^isent- 
4ng  to  be  silent  about  it.    That  Magdalene,  whose  temper 
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was  described  by  Riembauer  himself  as  angelic,  should  ever 
have  been  moved  to  such  an  act,  or  that  Eichstadter,  a  woman 
of  remarkable  strength,  should  have  been  overcome  by  two 
slight  and  weak  women,  one  far  advanced  in  years,  was  ex- 
tremely improbable,  whilst  Katharine*s  narrative  was  clear 
and  consistent  throughout.  The  case,  however,  was  not  con- 
sidered strong  enough  unless  supported  by  the  confession  of 
the  criminal,  and  he  was  accordingly  remanded  to  prison. 
Here  he  remained  four  years,  during  which  he  under- 
went no  less  than  ninety  and  nine^  formal  examinations.^ 
Finding  all  appeals  to  his  reason  and  conscience  vain,  the 
examining  magistrate  resolved  on  one  occasion  to  try  the 
etleet  of  an  appeal  to  his  imagination.  An  examination  was 
ordered  for  All  Souls*  Day,  1813,  the  eighth  anniversary  of 
(the  crime.  It  began  at  four  in  the  afternoon,  and  had  for  its 
jpeculiar  object,  as  well  to  press  his  understanding  with  the 
load  of  proofs  against  him,  as  also  to  excite  his  mind  more 
timn  ordinarily  by  relations  and  recollections.  He  remained 
as  usual  unmoved,  and  it  was  already  midnight,  when  the  ma- 
j^istrate,  after  once  again  impressively  appealing  to  his  heart, 
^suddenly  lifted  up  a  cloth,  under  which  lay  a  death's  head 
upon  a  pillow.  *'  This,**  said  the  magistrate,  "  is  the  skull  of 
Haria  Eichstadter,  still  plainly  distinguishable  by  the  jaws 
full  of  the  finest  teeth.^  Riembauer  rose  instantly  from  his 
seat,  opened  wide  his  eyes,  stared  at  the  judge,  then  smiled  as 
was  his  wont,  stepped' suddenly  about  three  paces  on  one  side 
to  avoid  seeing  the  threatening  eyeholes  of  the  skull,  but  re- 
composed  himself  and  said,  twice  pointing  to  it  from  the  side, 
'^  My  conscience  is  at  rest;  this  death's  head  here,  if  it  could 
.q>eak,  would  say,  Riembauer  is  my  friend,  he  was  not  my 
murderer,**  &c,  &c.  Again,  notwithstanding  this  demeanour, 
the  magistrate  led  him  up  to  the  skull  and  held  it  belbiie  his 
eyes.  The  accused  betrayed  some  inward  conflict  at  the 
sight,  but  retained  his  hypocritical  tone,  and  again  said  so- 
lemnly to  the  skull,  "  Oh,  if , thou  couldst  speak,  then  wouldst 
thou  confirm  my  truth.'* 

Experiments  of  this  kind  appear  to  us  to  be  wholly  unjusti- 
fiable under  any  circumstances. 

>  The  aeis,  #>aminati«M,  and  dbettmMto  fn  UiU  cam  w«f«  thsi  iwpfled  ts  ftiKy- 

.  ogbt  Iblio  votumes.  Count  Pecchio  {Oburvatims  afun  Exile)  mentions  a  c«m  of 
assaaiination  in  Italy,  in  which  the  ezammiitions,  &c.  filled  thirty  volumes  of  300 
pages  each. 
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The  longed-for  confession  came  at  last,  though  rather  sin- 
gularly induced.  A  Jew,  on  his  way  to  be  executed  for  mur- 
der, was  seen  by  Riembauer  from  his  prison.  The  firmness 
with  which  the  man  advanced  to  meet  his  fate  having  elicited 
an  expression  of  wonder  from  Riembauer,  he  was  told  that 
from  the  moment  the  Jew  had  made  a  clean  breast  by  confes- 
sion, a  perfectly  tranquil  and  composed  state  of  mind  bad 
come  upon  him  and  never  left  him  since.  From  the  time  this 
was  related  to  Riembauer  he  became  more  and  more  restless, 
and  he  at  length  requested  another  examination  before  the 
judge.  In  this  (the  hundredth)  he  began  by  complaining  of 
the  wrongs  he  was  suffering,  and  the  wretched  state  of  mind 
produced  by  them,  and  for  a  long  time  stuck  to  his  old  story; 
but  at  last  being  pressed  by  the  examining  magistrate,  he  ex- 
claimed, "  Yes!  I  feel  myself  touched  in  my  inmost  soul,  I 
feel  that  my  health  is  wearing  away  daily;  and  you,  Mr. 
Commissioner,  are  right  in  saying  that  I  cannot  do  better 
than  make  a  penitent  confession.  But  before  I  come  to  this 
decisive  step,  I  beg  above  all  the  protection  of  the  government 
for  my  innocent  children  and  my  last  cook  Anna  Wenniger. 
And  now  take  my  sincere  confession:  Katharine  has  spoken 
what  is  not  true  in  many  particulars,  but  in  the  principal 
point,  the  truths  for  it  was  I  who  deprived  Anna  Eichstadter 
of  life." 

It  tpok  thirteen  more  hearings  to  bring  the  whole  story  to 
light,  during  which  he  made  several  more  attempts  £tt  preva- 
rication* His  confession  agrees  in  the  main  with  Katharine*s 
narrative,  with  the  exception  of  two  or  three  striking  and 
characteristic  particulars.  He  says,  that  after  he  had  cut  the 
throat  of  his  victim,  she  stood  three  or  four  minutes  wholly 
unsupported,  and  he  said  to  her,  ^'  I  beg  pardon  of  thee  and 
God!  thou  wouldst  have  it  so.  Pray  to  God  to  pardon  thy 
sins,  and  I  will  give  thee  absolution**'  "  I  glive  it  her  (says  he) 
in  this  casu  necessitatis.  She  now  began  to  sink,  as  if 
her  knees  would  break.;  I  took  her  behind  upder.  both  arras 
and  let  her  softly  down  upon  the  ground,  that  she  might  not 
fall.  As  she  lay  upon  the  ground  I  gave  her  ghostly  comfort 
for  a  few  minutes,  and  she  began  to  struggle  with  her  feet, 
till  her  last  life-breath  was  flown."  He  stemed  by  a  strange 
sort  of  casuistry  to  have  argued  himself  into  the  belief,  th^t 
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as  £iclistadier*s  death  was  necessary  to  the  support  of  his 
character,  and  the  character  of  the  whole  body  of  the  clergy 
might  suffer  with  hi^,  he  was  justified  in  killing  her;  and  even 
in  some  of  his  later  confessions  he  holds  fast  by  this  sophistical 
and  very  common-place  argument.,  ^e  also  justified  the  irregu- 
larities of  his  prior  life  mi  the  ground  that  no  public  scandal 
had  been  created  by  them.  He  denied  to  the  last  that  he  had 
any  hand  in  causing  or  accelerating  the  deaths  of  Magdalene 
Frauenknecht  and  her  mother,  and  on  subsequent  inquiry  it 
appeared  doubtful  whether  they  had  not  really  died  suddenly 
of  a  fever  prevalent  in  their  neigbbouvhood  at  the  time. 

The  final  sentence  was,  **  <^hat  F.  S.  Jliembauer  be  declared 
guilty  of*  the  crime. of  murder,  and  punished  with  the  Fes- 
tungstrafe  (hard  labour  and  confinement)  of  the  first  class," 
It  seems  that  the  punishment  of  death  was  not  applied  on  ac- 
.count  of  the  insufficiency  of  the  proofs^  independent  of  the 
confession,  to  convict.  .  ^ 

'    '     -   '^    •        ■''  •'."•.         '        .    .• 

.  X^^  ^*^'  Boi'T  ^  announce,  tlie.  death  of  tba  antbor  of  thi  scompUation ;  M. 
Fenerbach  died  at  Frankfort' a  few  months  agol  We  shall  endeavour  to  collect  a 
few  particulars  relating  to  hifn  for  ottcnext Number.  A  shoft.well- written  memoir 
has  already  aj^ared  in  the  AnnoUn.  der  Deuttoketi  und  Ausldndisdien  Criminal 
ReehU'Pjiege,  from  the|)eR  of  tb«  editor,  Px.  Hitsg,  who  knew  Feuerbach  well, 
and,  like  his  diatingui^ed  friend,  has  .been  eminently  suecessful  in  the  unioa  of 
legal  with.1iterary  pursuits.  Feuerbach*s  last  work,  we  belie? e,  wa^  the  weU- known- 
History  or  Mystery  of  Qsapat  Haiiser,  wliich  is  now  in  a  fak  way.  of  elucidation. 
It  seems  that  Caspar  Haiiser  was  the  product  of  an  illicit  amour;  that  a  priest,  the 
reputed  father,  took  charge  q(  the  child  from  the  moment  of  its  bitth,  and  finally 
inclosed  it  in  a  subterraneous  hole  or  vault  in  a  convent  where  he  was  residing  j 
that  thai  iinpriso^  and  ^hut  out  Irom  alh  human  intercourse,  At  \ittbappy  being 
passed  his  exi$teiice  until  within  a  day  <>r  two  of  bis  .^ng  foond  iia  selated  in  the 
tale,  when  the  priest,  being  Cf^pelled  to  quit  the  convent,  and  haying  no  other 
place  c£  concealment  at  hand,  re]jsased  and  left  the  boy  to  his  fate.  ^  The  chain  of 
dicurastantial  evince  by  which  thus  much  of  the  story  has  been  made  out,  ts  so 
well  put  together  as  to  leave  little  doiibi  thatjike  true  elucidation  haa  been  hit  up6n. 
The  abiTve  ou^ine  was  communicated  to  die  writer  in  conversation  a  few  weeks^  ago 
by  M.  Kliiber,  the  celebrated  writer  on  public. Law,  who  firsi  discovered  and  is 
still  foUowiog  the  clue.  When  he  has  thoroughly  sifted  the  matter^  he  will  probably 
favour  the  public  tvith  a  memoir  on  the  subject.  Kdne  of  ^  ezplaoi^tory  particu- 
lars have  yet  appeared  in  pnet.]  . 
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[Comprising  4  Btrn.  &  Adol.  Part  1  -,  9  Bipg.  Part  6,  and  10  Bjogr.  Part  1  ^ 
1  Crompt.  and  Meesoo,  Part  3 ;  3  TyrwhiU,  Part- 1 ;  2  Moore  and  Scott,  Part  4  ; 
Moody's  Crowu  Cases  Reserved,  Part  31  All  cases  include .  in  former  'Digests 
being  omitted.]  *    ' 


ACTfON  ON  THE  CASE.  ^       ,  . 

An  action  on  the  ease  maybe  maintained  for  an  injijiry^jiot  wilful,  fx;(^a- 

sioned  by  the  defendant's  negligence,  though  ft  be  an  imniediate  iiyury. 

(^  B,  h  d  223,)^Willianis^ y,  HoUand^  WBiug,  112,    '    '   ".' 

And  see  Distress,  .1,3.  .^     •      . 

AFFIDAVIT.         .       ,  ;  .  .  '     :    [      .  •. 

.1.  It  is  not  sufilcient  in^an  affidatrk  by  the  defelldaAt  in  ft  caus^  to  describe 
bim  merely  tfs  '^  A.  B.  ^~  abo?e-hamed  defendant,''  without  any  other. 
adaiti<m.    (Reg.  H. T.  2  W.  4,  ^}J5.)—Lttwson  v.  Case;  1  C.  &  M.  4»K 

2.  Affidavits  sworn  after   the   time  mentioned  in  a  rule  may-  be  used  in 
showing  cause.— PerciW  V.  Hod/cy,  3  Tyr.  217,  n.  ... 

AMENDMENT,   ".  -    :- 

A  dechtratbv  os  a  bill  of -exchange  steteil  the  biU  to  btffe  been  diamn  by  Az. 
payable  to  bia  onkr;  pn  pvodnetifiti  of  4ie  biU  it  app«as«d  *to  be  yaysklk^ 
to  the  ordeF  of  atiodMirpersdn :  Held,  that  lifafe  w«  av  ya«iitot6  prt>pN5r 
amendable  under  9  G^.  4,"  c.  15.  And-quoire,  whejher  the?  Cdttrt  in  bahb 
has  authority  tft- revise  the  opinion  of  the  judge  at  nm  pritis  as  to  amencK 
meiits  under  that  act.  N(But  see  now  3  &  4  ^".4";  c;4^,  18,23,-24,  In  the 
/  Abstract  of  Statutfes/ ;?os^)—PaHt«  v.  £dge,  IV.'^  M.  429v  \ 

An^see  Process,  1.  ^  ,  .  ,  ^ 

ANNUITY.  .  See  LfMitATTGN»;  Stai'ui'e  o», 

ARBITRATION.  ^   ^  ^ 

1.  (Setting  aside  award,)    The  Court  refu^erfto  set  aside  a  barrister's  award 

on  jthe  ground  that -he  a,dmitted  an  incomiietent. witness. — Terrimanv. 

Steggall,V  B\ng,  679.         ' 
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2.  The  agreement  of  reference  stated  that  tlie  arbitrator  <<  should  or  might*' 
award  a  certain  matter,  \irith  a  proviso,  Sfc. :  Held,  that  these  words  were 
imperative  on  the  arbitrator,  and  tl^at  he  was  bound  to  insert  the  proviso 
in  his  award,,  the  cootenCs  of  the  agreement  and  the  situation  of  the  parties 
requiring  such  a  construction.^- Crt/m^  t.  Adney,  1  C.  &  M.  3^5. 

ARREST.  .  • 

A  sheriff's  ofiicer  cannot  justify  his  canying.  the  party  arl^sted  to  a  tavern 
without  his  express^ co^uenf;  his  mere  submission. or  aoqpiiescence  is  not 
•  exrough.  Nor  can  he  justify  carrying  the  ^mrty  to  prison  within  24 
hours,  mnless  he  have  required  )he  latter  to  nominate  sonUe  safe  and  con- 
venient dwelling-house  to  whithi)e  may  be  tak^n,  and  he  have  refused  to 
do  so.  And  the  beginning  to  carry,  and  not  the  arrival  at  the  prison,  is 
to  be  eonsidered  as  the  carrying  to  prison.  (32. Geo.  2,  c.  28.)— Dew^ir*/ 
V.  Pearson,  1  C.  &  M.  365. 

sAnd  see  Murder,  2. 

ARSON.  .      .      '         .' 

1.  An  open,  building  in  a  field,  .at  a  distance  from  and  oUt  of  sight  of  the 
awner's  house,  though  boarded  round  and  covered  in,  is  not  an  outhouse 
within  7  &  8  Geo.  4,  o.  30,  s.  2.— fo^r  v.  Ellison.  Moa  C.  C.  R.  336. 

2.  On  an  indictineQt  for  firing  tistac^a-mistake  in  the  name  of  the|>lace 
where  the  offence  was  committed  is  immaterial.  On  a  statute  making  it 
capital  to  set  fire  to  a  stack  of  pulse,  it  is  sufficient  to  state  that  the  pri- 
soner set  fire  to  a  stack  of  beans :  the  judges  will  take  notice  that  beans 

are  pulse.-^Rcj:  V.  ?roo6?u;flrc^^Moo.  C.  C,  Rv323. 
-'    ,        .  •  • . 

ATTORNEY,      t  .  •  >. 

1.  (Goits  of  taxation  ^  Ifill,)    lo-an.  actton  'bn-im  attomby/sbill,  an  order 

wa8-»ohtai^ed  finr.  taxing  'the  bill,  on.ani  lindeitaking  to  pay  the  amount 

taxed,  ^h  cokts  in.  the  action.    More  than  as  sixth  of  the  bill  having 

been  struck  off,  the  Court  disallowed  the  costs  of  taxaiiati.'—Feathefrston- 

-AflfcgA  V.  Rcew,  1  .C,  &  M.  495. 

^.  (Coas  of  .{atsation  of  bi^.~r Retainer. y  \0n  ji,  general  reference  to  taxa- 
tion of  an  attoniey's  faUl,  the  officer  cannot  take  into  his  jconsideratiqn  the 
question,  of^  retainer. — Nelson  v.  Slack,  2  MocT.  &  S*  820. 

AUCTION.  ' 

Whefre  several  lots  are  Igioeked.  down  to  a  bidder,  and  his  name  marked 
against  them  in  the  catalogue,. a  distinct  contract  -arises  for  each  lot,  and 

.  though  the  .aggregate  exccNsd  £20  in.  value,  no  single  lot  being,  of  that 

^  vtdue, .  a  memorondum  signed  aflerwards  by  the  bidder  that  he  agrees  to 
become  theJ)Uyer  of  the,  several  lots  set  against  his  name,-  does  not  re- 

•  quire. a  stanip.-r-JRdo/s  v.  Lord  Dormer ^  4  B.  &  Ad.  77.  .     ~  " 

bail:  ,  - 

1 .  A  bailrbond  giveoiby  a  party  attached  for  Contempt  in  not  "putting  in  an 
iinswer  in  Chanceiy,  is  not  assignable  under  the  statute  4  Anne,  c.  16, 
.     s.  20. '^MeUer  v.:  P^^firej^mm,  4  B.  8c  Ad.  146.    "• 

E    E    2  .      •       ' 


( 
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2.  (Giving  time,)  After  a  bail-bond  has  been  forfeited,  and  an  assignment 
of  it  taken,  time  given  to  the  principal  is  no  dischaige  of  the  sureties. — 
Wooimm  V.  Vria:,  1  C.  &  M.  352. 

3.  {I^farntalUjf  of  notice,)  An  informalitf  in  the  notice  of  bail  does  tiot 
render  the  proceeding  a  nullity,  ao  as  to  justify  the  issuing  vf  an  attach- 
ment against  the  nhmSL-^Rex  v.  Sheriff  i^  Middlesex,  I  C.  &  M-  482. 

4.  (Time  to  put  in  bail.)  .  Defendant  was  arrested  on  the  1st  April.  Easter 
Monday  and  Tuesday  were  the  8th  and  9kh.  Ontiie  10th.  the  plaintiff 
took  an  assignment ^f  the  baU-bbnd;  and  sued  out  process  against  the  hail. 
The  Court  s6t  aside  Uie  writ-r-AUtonv,  UnderhOly  1  C.&  M.  492. 

5.  (Render  by  theriff,)  Where  the  sheriff  has  put  in  bail  above  in  order  to 
render,  and  has  j^tained  a  judge^s^order^for  rendering  at  the  ini^tance  of 
himself  and  his  bail,  that  order  will  not  Jiie  rescinded,  tiiough  it  might  be 
amended  by  striking  ont  all  which  showed  it  to  be  granted  at  the  sheriff's 
instance.— ^Grce/»  V.  Jacobs;  3  Tyr.  231. 

BANKRUPTCY.  * 

1 .  (Reply  io  pica  of  bankruptcy,)  It  is  a  good  answeY  to  a  plea  of  bank- 
ruptcy that  the  certii^te  was  obtained  by  fraud,  although  the  enactment 
to  that  effect  in  5  Greo.  2,  c.  30,  s.  7,  is  not  repeated  in  6  Geo.  4,  c.  16. — 
lion*  V.  Jon,  4  B.  &  Ad:  78.  - 

2.  Tlie  statute  I  V(vix,  4,  c.  7\  s.  7,  which  exempts  judgments  on  cognovit, 
and  by  default,  confession,  and  n^  djcit,  in  any  fiction  commenced  ad- 
versely and  without  cdluslon,  from  tjie  opel*aiioQ  of  the  6»  GeoL  4,  c.  16, 
s.  108,  does  not  extend  to  judgments  on  warrants  of  attorney,  though 
given  without  collusion  or  intention  of  fraudulent  preference.  Tlierefore 
a  sheriff  who,  having  seized  and  sold  goods  under  such  hi  judgment,  pays 
over  the  proceeds  after liotice  of  an  act  of  bankruptcy  by  the  defendant,  is 
Kable  t&the  assignees  for  money  had  and  received. — Crotfield  v.  Stanley , 
4  B.  &  Ad.  87. 

3.  ^(Action  aguintt  assignee  under  void  comniission,\  A  party  against  whom  n 
void  commission  of  hankhipt(^  has  issued,  may  toe  the  official  ass^ee  for 
money  received  by  him  in  that  character. — Mwdc  v,  Clarke,  10  Bfaig. 
102. 

BILL  OP  EXCHANGE.  -  - 

1.  (^Proof  of  consideration,  when  thrown  on  pFaintiff.)^  Indorsee  against  in- 
dorser  for  accommodation  of  the  drawer.  The  drawer  prov^  that  he  had 
got  the  bill  discounted  on  usurious  term^  by  the  ^laini^iff's  fatlier  in  law  : 
Held'instifiicient  to  throw  lipoti  plaintiff  the  onus  of  proving  conndfera- 
tion,  without  proof  that  the  fkther-ih-law  wwi  his  agent. — Bassett  v. 
Dodgiw,  10  Bing.  40. 

2.  (l)eclaration.^ Acceptance,)  In  a  declaration  by. indorsee  against  in- 
dorset-,  it  is  .not  neeessaty  to  allege  a  -special  acceptance  at  a  papti£ul4r 
place,  or  a  presentment  there :  it  is  sufficient  to  allege  agener^  present- 
ment to  the  drawee,  without  stating  any  acoeptfoipe,  and  to  prove  the  pre- 
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sentment  at  the  particular  place  pointed  oat  by  ibe  acceptance.-^ ParA's 
V.  Edge,  1  C.  &  M.  429. 

3.  (Notice  of  dishonour,)  S.  and  Co.,  ownen  of  a  ship  of  which  H.  was 
.  caption,  despatched  Bim  to  Miramicbi  with  instructions  to  purefaaae  a 
caigo  of  timb^y  and  draw  on  them  for  the-  amonnt.  H.  ptoceeded  there 
accordingly^  and  porchaaed  timber  for  154/,  and  drew  on  S,  and  Co.  for 
the  amount  at  sixty  days*  sight,  in  ftiTour  of  the  seller  or  his  order.  The 
bill,  dated  4th  Septen|ber  1826,  was  presented  21st  November  for  accept- 
ance, arid  protested  for  nonacceptanqe.  H:  was  in  Liicerpool,  with  the 
ship  under  his  command,  ftom  October  1826,  to  April  1827.  In  1832, 
he  was  arrested  6A  the  bill  at  Miramicbi,  and  paid  it  to  release  himself, 
and  sued  S.  and  Co.  inf  a  special  action  pf  assumpsit  for  not  accepting  and 
paying  the  bill,  and  not  indemnifying  him^fram  the  oansequenees  of  dmw* 
ing  it.  It  did  not  appear  that  H.  had  received  any  notice  of  the  disho- 
nour ef  the  bill :  Held,  that  that  ^circumstance  furnished  no  ground  of  de- 
fence': 9eld,  also,  that  the  statute  of  limitatbns  did  not  l>egin  to  run  until 
the  plaintifil's  arrest  in  1832,  since  be  was  not  damnified  till  then;  and  the 
proniise  to  indemnify,  iiot  that  to  accept  or  pay,^was  the  promise  which  the 
iaw  would  imply  in  &vour  of  the  plaintiff.  (3  B.  &  A.  288,  626 ;  5  B.  & 
C,  259vCro.  Eliz.  123;  1  B.^  Ad.  415.)— lfif«^/fy  v.  Sandenon,  1  C. 
&  M.  467.  \ 

And  see  Amendment.  '  --   . 


■^    .  •  N 


BOND.  , 

J.  (HmDfur  governed  bif  recital.)  .  A  bond  taken  in  the  penal  sum  of  1000/. 
<^not  be  reduced' to  500/.'  by  a  recital  iu  the  condition  that  the  parties 
liada^eedto  execute  a  bond 4ji  the  swn  oi  bOOL—^Ingltbi/ v,  Swifty  10 
.Bing.84.,.  .  .  V         \ 

2.  {Assignment  of  breaches  ork)  A  bond  was  executed  March  .17th,  1827, 
conditioned  for  payment  of  5000/.*  on  March  17th  1829,  with  interest  in 
the  meantime,  pursuant  to  the  stipulations  of  an  indent^e  pf  even  date. 
In  an  action  brought  on  the  bond  afler  the  latter  day :  Held,  that  breaches 
could  not  be  assigned.     (2  B.  Mopre,  22(L)-^Sm^h  v.  Bond,  W  Bing.  125. 

And  see  Evidence,  4.  ,      ^  -  •       . 

BUILDING.  -  ^ 

( What  is,  in  wftleking  and  lighting  act,)  A  watting  and  lighting  act  im- 
posed  ir  ratb  on  all  houses,  &c*  a^ c.  sh^ds,  &c.  and  .dthet  buildi/ig^ :  Held, 
that  sheds  which  were  erected  to  protect'  engines  f<*  the  convenient  work- 
11^  of  a  mine,  were  rateable.  It  wa«  contended  that  they  were  exempt,  as 
.  being  merely  ^cessorial  to*  the  engines* — Brown^y*  Lord  Granville,  IQ 
Bing.  60.  '  ' 

BURGLARY  AND  HOUSEBREAKING, 

1.  A  ^oom  in  a  dwelling-house,  occupied  therewith,  and  under  th^  9ame 
roof,  though  it  has  a  separate  outpr  door,  and  no  internal  communication 
wUh  the  rest  of  the  house,  is  to  bei  deemed  part  of  the  dwelling-hou^e.— 
Mex  V,  Burrows,  Moo.,C.  C.  R.  274.  ... 
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2.  Lifting  the  flap  of  a  ceUar  usually  kept  down  by  its  own  weigbt,  is  a 
breaking. — Rex  v.  Rmselly  Moo.  C.  C.  R.  377. 

3.  Removing  tbe  fastening  of  a  window  by  the  band  introduced  tbrough  a- 
broken  t>ane,  and  tbereby  opening  tbfe  window  and  entering,  is  a  breaking. 
— Rex  V.  RMnton,  Meo.  C.  C.  R.  327-  -  v 

COMMITMENT. 

A  warrant  of  commitment  undei:  5  Geo^  4^c.  18,  s.  2,  of  a.party  for.  non- 
payment of  a  penalfy,  ^ere  not  being  a  sufficient  distress  wbereon  to  levy 
it,  must  be  in  writing;  and  tbe  party  cannot  lawfully  be  detained  without 
a  written  warrant  longer  thah  the  time  necessary  for  making  It  out. — 

Hutchinson  v.  JjnondtSy  4  B.  &  Ad.  118. 

■*  .  ^        • 

CONDITION  PRECEDENT. 

The  defendatit  agreed  to  pay  for  building  work,  on  receiving  aii  architect's 
certificate  that  it  was  done  to  his  satisfaction.  The  aSrchitect  checked  the 
builder's  charges,  and  sept  them  to  the  ddendant: — Held,  tlmt.  this  was 
not  such  a  certificate  of  satisfaction  ^a  enabled  <the  builder  to. sue  defend- 
ant, though  he  had  hot  objected  to  pay  on  the  ground  of  not^having  re- 
ceived a  sufficient  certificate.— Morgan  v.  Birnie,  9  Bing.  672.   ,     ,    . 

» 

COPYHOLD.    ^  , 

(Deviie  of,  under  power.)  Copyhold  premises  yrSti  surrendered  at  a  Court 
Baron  to  A.  for  life,  and  after  his  decease  to  the  use  of  such  person  and 
.  for  such  estate  as  A.  should  appoint  by  wiU  attested  by  three  witnesses; 
and  in  default  of  such  appointment  to'  the  use  of  A.  in  fee.  .  A.  was  ad- 
mitted, and  afterwards,  by  will  (attested  by  two  witnesses,  «levised  tpi  B., 
and  died  without  making  any  other  wiH'or  surrender:  Held,  that  the. 
wjll,  though  not  a  good  execution  of.  the  power,. operated  on  the  reversion 
vested  In  him  in  default  Of  appointment^  and  that  the  want  of  a  surrender 
to  the  use  of  the  will  was  cured  by  6p,  Gee.  3,-  c.  192, — Doe  d.  tfickman 
V.  Hickman,  4  B.  &'Ad.  56.    *    .  - 

COPYRrOHT.  /     '       •      ^  ^ 

On  an  action  by  several  plaintiffs  for  pirating  the  copyright  of  a  work,  it  ap- 
peared that  defendant  published  it  pursuant  to. the  terms  of  a  cognovit 
given*  by  him  to-one  of  the  plaintifis  and  another  bookseller,  in  an  action 
for  not  performing  a  contract  to  write  the  worl^  in  question;  Held  a  suf*- 
ficient  defence.— iSwce*  v.  \4rcAMrf,  10  Bing.  J33. 

CORPORATION. 

1.  {Incompatiinlitjf  of  several  offices.)  "The  acceptance  by  a  person  holding 
§  corporate  office  of  another  incompatible  office  not  corporate,  does  not 
operate  lui  an  absolute  avoidance  of  the  former,  diough  it  may  be  ground 
of  amotion ;  nor  does  acceptance  o^  an  incompatible  office  operate  as  an 
absolute  avoidance  of  a  former  office,  in  an^  ^ase  in  whieh  the  party  could 
not  divest  himself  of  that  office  by  his  own  act,  and  "Withouf  the  con- 
currence of  some  othex  authority  to  hi^  resignatioh  or  amotion^  tmless  Ijiat 
authority  wdre  privy  and  consenting  to  the  second  appointment.    (1  Burr* 
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245;  Sir  W.  Jone%29d;  Sid.  14;  Pophanu  133;   I  Ld.  Raym.  563;   2 
Ld.  Rajm.  1304.)^TA€  King  v.  Pattetan,  4  B.  &  Ad.  9l 

'2.  la  quo  warranto  for  luurping  the  office  of  alderman  and  justice  of  peace 
of  Norwich,  the  plea  set  out  a  chapter  of  ChaJles  IF.,  granting  ihat  all  the 
aldermen  who  had  borne  the  office  of  mayor,  so  long  aa  they  shirald  con- 
tinue uf  their  ofllces,  should  be/Jnitices  of  the  peace  f«r  the  dty ;  and 
stated  that  defendant  .wa0  duly  elected  an  alderman/ and  still  was  aider- 
mafi;  and  that  he.  became  mayor,  and  therdl>y  afterwards  became  justice. 
Replioation,  that  defendant,  beiog  8uo|i.aldennaii  and  jiistice,  was  duly  ap- 
pointed treasurer  of  the  county  of  the  city  of  Not^di,  and  gave  the  re- 
quisite security,  and  accepted  and  took  on  himself  the  office  of  treasurer, 
and  entered  on  the  cUschaige  of  the  duty  pf  that  office ;  which  offices,  of 
alderraan  and  justice,  and  of  treasurer,  ^re  incompatible,  wliereby  de- 
fendant-vacated the  offices  of  justice  and  alderman,  &c.  Rejoinder,  that 
defendant  did  not  give  such  security :  Held  bad  on  demurrer,  as  tendering 
an  immaterial  issue :  Held^  also,  that  defendant,  so  long  as  he  was  aldeiv 
man  and  justiee,  was  not  a  person  capable  of  being  appointed  county 
treasurer. — 5.  C 
And  see  Oppice.  '         "  ■  ,     :       .  •       v- 

COSTS. 

.  1.  (Of  immaterial  i$sue».)  Where  immaterial  issues  are  found  fox  defendant, 
and  jud^pnent  is  afterwards  entered  for  plaintiff  non  obsiante  veredicto, 
neither  paity  is  entitled  to  the  costs  of  the  immaterial  iBsae9.-^G9odbume 
V.  BewmaUt  9,  Bing.  6^7.  -         » 

2.  i^Of  teveral dtfenddnU  ievering  in  pleading,)    Some  of  itiany  defendants 
^    deinurred  to  several  counts  isf  the  declaration,  (for  libel,)  and  pleaded  not 

guilty  to  the  rest;  the  other  defendants  pleaded  not  guilty  to  the  whole. 
The  defendants  who  demurred  obtained  judgment:  Held,  that  they  could 
not  at  oifce  tax  their  costb  upon'  that  judgmlsnt  (Reg.  Hilary  Term, 
2  Wm.  4,  crf4,)—Forbet  v.  Gregory,  1  C.  fl^M.  '435. 

3.  (Under  43  Geo,  3,  c.  46.) — A  vendor  arrested  his  vendee  for  the  full 
amount  of  goods  sold  and  delivered,  though  parf  had  ^been  sent  on  appro- 
val, returned  to  the  vendor, land  accepted  by  his' servant;  but  itdid^  not 
appeorthat'the  vendor  had  personal  notice  of  such  retum>and  acceptance : 
Held,  that  defendant  was  not  entitled  to  costs  under  ^^  ^^o,  3,  c.  46. — 
V^(q)er  v.  Sheasby,  1  C.  &  M.  49&.  .  ^ 

And  see  Courts  of  Requests  Acts  ;  £xecutor  and  AnMiNistRATeBy  1 ; 
Attork^t,  1,  2. 

COUNTY  TREASURER.  •        ~ 

The  statute  12  Geo^2,  c.  29,  ss.  6  and  7,  enacts  that 'the  respective  high 
constables  shall  pay  the  monies  received  by  them  In  respect  of  the  county 
rate,  to  such  panon  as  the  justices  in  quarter-sessions  shall  a{^int  to  be 
the  treasurer,  he  fint  giv'ing  security,  to  be  approved  by  the  justices  in 
sessions,  to  be  aocotintable  for  the  money  received  by  hun  in  pursuance 
of  the  act,  and  for  which  he  is  made  accojtntable  .to  the  justices:   Held, 
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that  the  giving  of  such  sfourity  was  not  made  a  condition  precedent  to  a 
person's  becoming  treasurer,  or  being  responsible  to  the  justices,  but  that 
the  appointinent  was  complete  without  the  giving  of  such  security.-^  TA« 
King  V.  Patte^on,  4  B.  &  Ad.  9.  ^  ~ 

COURT  OF  ERROR.  ' 

Error  lies  to  K.  B.  on  a  judgment  of'C  F.  for  error  in  fact.    And  though 

error  in  fitct  only  be  assigned,  if  there  be  error  in  law  appatent  on  the 

face  of  the  record,  the  judgment  will  be  reversed.     (Yelv.  58;   I  Bulr. 

410;   4  Bast,  502;  5  East,  271;  Piowc|.  66;  Comyns,  597, )--€astledin€ 

v.  Mun<fy,  4  B.  &  Ad.  90. 

COURTS  OF  REQUESTS  ACTS.  '      ^       ' 

The  debt,  originally  above  £5,  was  reduced  below  that  sum  at  the  trial,  in 
consequence  of  plainti^s  failing  to  prove  the  rest  through  the  absence  of 
a  withes^:  Held,  that  defendant  was  entitled  to  costs  under  the  Blackheath 
Court  of  Requests  Act,  which  deprived  the  plaintiff  of  costs  whert  he  re- 
covered less  than  £5. — Miiore  v.  Jones,  S  Tyr.  151. 

DEVISE. 

1.  Testator,  premising  that  if  his  daughter  should-die  unmarried,  he  woidd 
not  have  his  estate  sold  or  frittered  away  after  her  death,  or  left  to  any  body 
who  would  not  reside  on  it,  but  that  it  should  be  entailed,  and  re^dence  ' 
liiade  the  absolute  groundwork  of  the  entail, — devised  all  his  real  estate  to 
trustees  and  their  heirs,  ui  trust  ib  permit  his  daughter  to  receive  the  itnts 
and  profits  to  her  own  use,  or  .to  sell-' or  mortgage  any  part,  and  also  to 
settle  rthe .  same  or  any  part  on  any  husband  for  life,  he  being  liaUe  to 

,  impeachment  for  waste  or  tion-residence.  But  if  his  daughter  should 
have  a  child,  he  devised  it  to  the  use  of  inch  child,  froi^i  and  .after  his 
daughter's  ^cease,  with  a  reasonable  maintenance  for  auch  child's  educa- 
tion in  the  mean  time.  Should'none  of  these  cases  happen,  he  devised  the 
estate  aftec  his  daughter's  decease  to  trustees  to  preserve,  oonting^it  re- 
mainders, fpr  the  use  of  his  nephew  on'con£tion  of  residence,  with  other 
remainders  over.  Testator  also  gave  his  dai^hter  pow^r,  m  case  of  mis- 
conduct in  any  of  the  remainder-men,'  to  set'  him  aside  by  her  will ;  and 
added,  '*  I  recommend  it  to  my  daughtsr^  fbi;  want  of  issue  to  herself,  not 
io  leave  in  legacies  above  £600^  and '  that  out  of  my  charge  on  N.,  and 
ehtail  the  rest  for  the  further  support  of  this  house  :'*  tield,.  that  the  word 
child  was.nomen  collectivum;  that  the  daughter  took  an  estate  tail; /that 
the  estate  during  h^r  life  and  af^er  her  death  were  of  the  same  .quality, 
and  a  recovery  sufifered  by  her  after  the  testator's  death  was  therefore 
valid.  (1  Ventr.  231 ;  'Moore,  682;  1  Atk.  433;  2  B.  &  C,  620.)— IXic 
d.  Jonei  v.  Daoies,  4  B.  &  Ad.  48. . 

2.  (What  panes  lands  in  mortgage  to  the  devisor,)  Devise  of  messuages, 
buildings,  chattels  real,  money  and  securities  Jvrmonof,  debtsowing,  and 
personal  estate,  to  trustees  and  their  :heirs,  In  trust  to  pay  the  rents^  and 
profits  to  A.  for.Kfe,  and  after  his  death  to  divide  the  same,  or"^ transfer  the 
securities,  unto  and  among  A/s  children :  Held  to  pass  lands  vested  in 
the  devisor  as  mortgagee. — Mather  y.  Thomas,  10  Bing.  44. 

And  see  Cofyhold.  *         ' 
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DISTRESS. 

1.  (By  oveneers Jar  poor-rate.)  Ctf^^agunstoveneen  for  wrongfully  and  mali- 
ciously taking  the  goods  of  the  plaintiff  of  the  value  of  700/.  as  a  distress  for 
141/.  all^ed^and  pretended  to  be  due  for  a  poor-rate,  whereby  they  levied 
an  unreatonable  and  excessive  distress  for  the  said  141/.;  and  it  was  proved 
Uiat*  defendants,  having  a  regular  distress  warrant  for  the  ratej  distrained 
cattle,  &c.  of  the  plaintiff,  tp  the  value  of  more  than  QOO/. :  Held,  on 
motion  in  arrest  of  judgment,  that  the  declaration  in  case  (not  trespass) 
was  sufficient  after  verdict,  though  it  did  not  expressly 'admit  anr/  poor-rate 
to  be  due :  Held  also,  that  it  was  a  question  for  the  jury  on  these  facts,  whether 
defendants  acted  malicioudy  or  not:  .Held,  further,  that  plaintiff  was  not 
botmd  to  demand  a  copy  of  the  warrant  according  to '24  G.  2,  c.  44,  s.  6, 
before  commencing  his  taction,  inasmuch  as  the  overseerii  had  not  acted  in 
obedience  to  the  wartlint,  and  no  abtion  would  have  lain  a^^ainst  the  justices. 
(1  B.  &  C.  145;  2  M.  &  S.  259;  5  East,  238;  2  B.  &  P.  l5S.)'^Sturch 
V.  Clarke,  4  B,  &r  Ad.  jll3.  *  . 

2.  {Impkment  of  trader  when  prhileged,)  An  im|dement  of  trade  is  privi- 
leged from  distress  <mly  wBen  in  actual  u^e,  and  when  diere  is  no,  other 
distrtss  69  the  premises.  (I  C.  &  J.  484.) — Fenton  y.  Loganf  9.  Bing.  676. 

3.  C^ase,  as  well  as  trespass,  lies  for  an  excessive  distress  after  tender ^f.  the 
T^t  due.    (1  B.  &  C.  145;  11  East,  S95.)^Holland  y.  Bird,  9  Bing.  15. 

4.  Goods  sent  to  an  auctioneer  to  be  sold  oir  premises  -occupied  by  him  are 
privileged  from  distress  for  rent  (3  B.  &  B«  75.) — Adams  v.  Grane,  1  C. 
&M,38D. 

DOWER.      ' 

(^In  the  manor  of!  Cheltenham,)    It  was  determined  that  tinder  the  stat. 

.  1  Car.  1,  for  settling  the  customs  of  the  manor  of  Cheltenham,  the  widow 
of  a  copyholder  Is  entttled  to  dower  out  of  customary.lands  of  which  lier 
husband  was  tenant  during  the  coverture,  hut  of  which  lie  did  not  die 
tenant,,  such  lands  having  been  aliefied  during  the  co\'erture  by  the  husband 

.  alone,  without  the  wifel's  having  been' examined  in  Court  q^  joined  m  the 
surtend^r. — Riddle  V.  Jenner,  10  Bing/^  29. 

EJECTMENT.  '       ,  ^  ' 

(^Service  on  joint  tenant.y    Service  of  declaration  in  ejectment  o!^  one  of  two 
'  joint  tenants  in  possession  is  sufficient,  if  the  joint  tenancy  appear  on  the 
affidavit  of  seryice.— I>ic  *&.  Gaskeil  v.  Roe,  3  Tyrw.  p4. 

EMBEZZLEMENT, 

1.  If  Che  property  embezzled  has  been  In  ihe  possession  of  the  master,  or 
any  of  his  other  servants,  the  case  is  nol  wik&m  ^e  7  &  8  G.  4,,  c  2S, 
s.  ^7.-^Rej^  V.  Murray f  Moo.  C.  C.  R*  276.       \ 

2.  Embezzlement  of  money  by  ^  Servant  not  authorised  to  receive  it  is  not 
within  this;statute.--~ilear  v;  Afor/^y,  Moo.  C.  C.  R.  343.  '   . 

'  3.  But' it  is  sufficient  if  he  were  employed  to  receive  in  a  single  instance  only; 
he  need  not  have  been  a  general  servant    (Rex  v.  Nettletoq^  Ry.  &  M. 
•     259.)— Jtej  V.  Hughes, '  Moo.  C.  C.  R:  370. 


* 
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ESTREATS. 

The  Court  of  Exchequer  lias  no  jurisdiction  orer  estreats  not  relunied  to  it; 

e.  g.,  over  estreats  of  recognizances  to  try  a  travene^at  the  quarter-sessions. 

The  sessions  only  b^e  jurisdiction  to  Irdieve.    -Mex  y.  ThotfipsoH,  3  f  yrw. 

53. 

EVIDENCE.  ,  , 

1.  (Entries  by  deceased  executor^  Entries  or  rec^pt  of  rent  h^f  a  deceased 
executor,  vho  received  and  accounted  for  it  in  that  capacity,  and  imder 
vhoni'ihe  plaintifi*  daims,  are  evidence  for  the  plaintifil-r-^KTS  v.  Morris, 
9Bing.687»  , 

2.  (C(^  qftvgrrant  cfiHtomey,)  The  copy  of  «  warrant  6£  attoriioy,  with 
the  affidai^t,  filed  pursiiant  to  3  G.  4,  c.  3d,  is  good  evidence  of>the  ori- 
ginal,  as  against  the  p^urty  filing  it,  without  pro<^  of  collation.-riSy^eftor  v. 
Anthony,  &  Bing,  746,    • 

3.  {Proceedings  in  Equity,)  The  ^order  for  an  attachment  for  non-payment 
of  costs  of  a  suit  in  equity  is  in  itself  prim&  faCie  evidence  that  a  suit  had 
been  pending.  Semble,  also,  that  a  decree  in  equity  Is  admissble  in  evi- 
dence, though  it  do  not  recite  the  bin  and  answex,  an^  ng  proof  be  given 
of  them.p-B&wer  v.  Hdlis,  1  C.  &  M.  ^$.      '    . 

4.  {Indorsement  (M  bond.)  In  debt  oh  bond  mere  £han  20  years  old,  the 
obligee's  executors^  xto  rebut '  the  {nfesumption  -of  payment,  ^"^^  'evi- 
dence of  payments  of  interest  by  the  oUigt^r  to  A.  B.  equal  in  amount  to 
the  interest  that  would  be  due  upon  the  bond,:  Held,  that  an  mdotsement 
on  the  bond  in  the  obligee* s  handwriting,  and  which  appeared  to  have  been 
made  about  the  time  of  the  execution  of  the  bond,  stating  that  it  was  given 
in  trust  for  A.  fi.,  was  evidence  to  connect  tlie  payments  .of  Interest  with 
the  bond,  although  it  was  not  'proved  to  have  b^en  seen  by  the  oUigor. 
(7  East,  27&,  290;  2  Str.  826.;  15  East,  33;  10  East,  109;  10  K.  &  C. 
317.)— G/e«/Qu;  v.  Atkin,  1  C.  &  M.'  410. 

5.  (Prisoner's  erominAtion,)  '  Parol  evidence  slay  heaven  to  add  to  the  ex- 
ammation  of  a  prisoner  taken  before  a  magistrate.  (Ry.  &  M.  231.)-^ 
Bes  V.  Harris,  Moo.  C.  C.  R.  338. 

And  see  Husband  akd  Wifb,  I ;  -Piiiif cipal -4110  AccEssont,  2;  Presump- 

.    TION. 

EXECUTOH  AND  ADMINISTRATOR. 

1.  (To  what  costs  'liable  in  case  of  wilful  negligence.)  An  executor  plaintiff 
who  has  been  gtiilty  of  wUfu}  negligence  is  not  liable,  afler  judgment  as  in 
ease  of  a  nonsuit,  to  the  costs  of  the  cause,  but  only  to  the  costs  ocqasioned 
by  such  negKgence  to  the  defendant.*r-Y^oo//e^  ?.  Sloper,  9  Bing.  754. 

2.  Executers  continued  td  carry  on  the  testator's  bosineis,  and  dreW  bills,  tis 
execttters,  for  goods  sold  to  defen4&nts,  of  yrhich  defendants  accepted  seve- 
ral :  Held,  that  plaintiffs  might  sjCie  as  executors  for  the  price  of  sitch  goods. 
(1  T.  Jl.,487 ;  9  B,  k  C.  Qm,)—Aspinall  v.  Wake,  lO.Fmg.  51. 

3.  {Liabilily  of,  for  compounding  debts.) — An  administrator  sued  a  debtor  of 
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tlie  intestate,  and  recovered  a  verdict;  the  debtor  subsequently  petitioned 
£br  his  dischaige '  from  prison  under  the  Insolvent  Act,  and  he  offered 
tenns,  according  t&  which  he  was  to  be  liberated  on  payment  of  a  sum  of 
money  less  than  the  costs  incurred  in  the  action^  To  these  terms  the  ad- 
ministratiqr  agreed,  and  libi^t^  the  debtor :  Held  that  he  wBs  not  liable 
to  a  creditor  of  the  intestate  for  any  part  of  the  debt  as  assists. — Pemung- 
tm  V.  HeaUy,  1  C.  &  M.  i02. 

EXECUTORY  DEVISE. 

A  limitation  hy  way  of  ex^cutofy  devise^-  which  is  not  to  take  effect  until 
after  the  determination  of  a  life  or  lives  in  being,  and  a  term  of  "SI  years 

•  as  a  term  in  -gross,  and  without  reference  to  the  infimcy  of  any  person 
who  is  to  take  under  such  limitation,  or  of  any  other  person,  is  a  valid 
limitation.  Secus,  if  to  the  term  in  gross  of.  21  years  be  added  the  num- 
b^  of  months  equal  to  the  period  of  gestatipn.  (In  the  Lords.) — Cadell 
V.  Pahner,  10  Bing.  140. 

FELO  DE  SE. 

If  a  woman  takes  poison  with  intent  to  procure  a  miscarriage,  and  dies  of  it, 

she  is  guilty  of  self-murder,  whether  she  was  quick  with  child  or  not ; 

and  a  person  w^o  furnished  her  with  the  poison  for  that  purpose  will,  if 

absent  when  she  took  it,  be  an  accessory  only,  ^ Rex  v.  Rutt^ellf  Mop. 

C.  CL  R.  856. 

And  see  Principal  and  Accessoet,  4. 

FORGERY. 

1.  The  7  G..2,  c.  22,  s.  1,  was  not  repealed  by  the  45  G.  3,  c.  89^  s.  1  { 
and  after  the  hitter  statute,  uttering  a  forged  acceptance  continued  pun- 
ishable under  the  form^. — Rex  v.  Mather,  Moo.  C.  C.  R.  291. 

«  •  ♦ 

2.' If  several  persoiM  mako  distinct  parts*  of -a  fixiged  instrument,  though 
hone  tif  them  knows  by  whom  the  ether  parts  are  executed,  each  is  a  prin- 
cipal,—Jiejr  v.  kirkwood.  Moo.  G  C.  R.  304.    Rex  v.  Dade,  ib.  307. 

3.  Utteripgin  England  a  forged  note  payable  in  Ireland  only^  was  withm 
the  forgery  acts  prior  tollG.  4&:1W.  4,c.  66, — Rex  v.  Kirktoood, 
Moo,C.  C.R.  311,  <         ^ 

4.  {Forged  request.)     A  request  under  11  0.  4  &  1  W.  ^,  c.  66,  s.  19,  must 
"   import  on  the  face  of  it  to  be  a  request;  and  tf  the  words  have  not  of 

themselves  that  effect,  but  are^^  so  understopd  in  trade,  there  must  be  an 
innuendo  to  eaq^n  them. — Rex  v.  CuUeni  Moo.C.  C.  R.  300. 

5.  Skieh  9  jequest  need  not  be  addressed  to  any  one.  Ibid, — Rex  v.  Carney, 
Moo;C.C.R.351; 

■  *  * 

FRAUDS,  STATUTE  OF.      . 

Th6  defendant  employed  the  plaintiff  to  construct  a  waggon,  and  while  it  was 

•unfinished  in  the  plaintiff's  yard, 'employed  another  person  to  fix  on.  the 

iron  work,  &c. :  Held,  that  this  did  not  constitute  an  acceptance  under  s. 

17  of  the  Statute  of  Frauds.     (2  B.  &  €.  44^  5n,)^Mabe^ly  v.  Sheppard, 

10  Buig.  99. 
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FRAUDULENT  CONVEYANCE. 

(Who  are  parties  grieved  by  -r-Forfeifure.)  Assignees  of  an  insolvent  debtor 
are  *'  piarties  grieved,"  within  13  Eliz.  c.  5,  by  a  fVauduleiit  conveyiemce  by 
the  inscdvent,  and  may  recover  the  penalty  thereby  given  against  ihe  (par- 
ties to  the  fraud;  ^On  a  Iratidiilent  alienadon  of  lakids,*  the  o^nders  for. 
feit,  by  13  Eliz.  c.  3,  a  yearns  value  of  the  land,  %iiC  nbt  the  consideration 
money  named  in  the  conveyance.— Bu^cAer  v.  Harrisor^  4  B.  &  Ad.  129. 

HIGHWAY  ACTS. 

(Justification  under  general  issue  in  trespass  against  surveyor.)  In  trespass 
against  surveyors  of  the  "highways  for  pulling  down  a  watchhouse,  the  act 
13  Geo.  3,  c.  78,  8.,82,  does  not  enable  them,  sundej*  a  plea  of  not  guilty^ 
to  justify  the  removing  it  as  being  a  nuisance  on  the  highway. —  Witham 
Navigation  Company  v,  Fadleyy  4  B.  &  Ad.  69. 

HUSBAND  AND  WIFE.  '      . 

1.  The  wife  of  one  of  several  prisonem  is  inadmissible  as  a  wittiess. — Bfix  ▼. 
Uood^  Moo.  C.  p.  R.  281.— iJcjT  v.  Smithy%b,2%Q, 

2.  A  wife  cannot  be  convicted  of  stealing  property  of  which  her  husband  is  a 
part  owner. — Kex  v.  Willis^  Moo.  C.  G,  R.s375. 


ILLEGAL  CONTRACT. 

« 

{Action  by  party  to.)  Plaintiff  and  defe^daiit  were  engaged  together  in  the 
conduct  of  an  unlicensed  theatre ;  plaihttfi^  at-  defendant's  request,  paid 
money  to  per&ons  employed  in  the  theatre,  and  for  dresses,  &c.  to  be  usaed 
there :  Held,  that  he  could  not  recover  it  b^dL.  (1  M.  &  S.  696.) — De 
Begriis  v.  ArmitUead,  10  Bing.  107. 

INDICTMENT.  .'  ' 

1.  (Joinder.)  The  officers  oi^t  not  to  jpin-in  the  same  indictment  counts 
charging  pri8ona&  as  prindpals  in  stealing,  and  ^  also  as  receiver*.  (Rex 
V.  Galloway,  R.  &  M.  234.)-^*iRcjp  v.  Madden,  Moo,  €.  C.  R,  277'. 

2.  (Allegation  of  time.)  Where  a  statute  makes  an  oflfence  committed  after 
a  given  day  triable  in  the  county  where  the  party  is  aj^rehended,  and  au- 
thorises die  laying  it  as  if  committed  in  that  count3\  and  does-not  vary  the 
nature  And  character  of  the  offence,  it  ia^no  objection  diat  the  day  laid  io 
the  indictment  U  before  the  day  named  iu  the  Btstute,>if  tlie  oSence  were 
m  fact  committed  after  that  4ay. — Res  v.  Trehamej  Moo.  C.  C.  R.  298. 

3.  (Tkscription  of  person.}  Addipg,  in  an  in4ictinent, «  false  deseTiption  to 
the  name  of  a  person  whp  mnst.be  ulmied,  is  fata),  thougb  itbe  not  JQee^a- 
sary  to  give  any  description.  As,  in  bigamy^  if  the  indiptmen^.  describe 
the  woman  as  a  widow,  and  it  appear  in  evidence  th^  she  was  a  single 
vromaxkr—RexY.  Deeley,  Moo.  C.C.  R.  803. 

4.  (Ondssion^of  contra  formam  itatuti.y    Notwithstanding  7  Geo.  4,  c.  64,,  s. 
20,  t)ie  omission'  of  **  against  the  form  of  the  statute,"  &c.  is  ftital  in  an' 
indictment  which  would  but  for  a  statute  be  no  offonce.— /l€;r  v,  Pearson, 
Moo.  C.  C.  K.  313.  '  - 
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5.  {Description  of  house,)  A  house,  the  joint  property  of  partners  in  trade, 
and  in  which  their  business  is  carried  on,  may  be  described  as  the  dweU- 
ing-house  of  all  the  partners,  though  one  of  them  only  reside  in  it. — Res 
V.  Athea^  Moo.  C.  C.  R.  329. 

6.  (Conclusion  of ysontri.pacem,)  A  bad  conclusion  of  confr^  ^rfm  is  no 
amirdpaeem,  and  is  inured  by  7  Geo.  4,  c.  64,  s.  20.--Kex  v.  Chalmers, 
Moo.  C.  C.  R.  352« 

7.  {DestripHon  of  house,)  A  house  may  be  described  as  in  the  possession 
of  the  aetoal  occupier,  though  his  possession  be  Wrongful^— Re.r  v.  WaUis, 
Moo.  C.  C.  R.  344. 

6.  (AUegiition  of  place;)  It  is  no  objection  4on  plea  of  not  guilty,  that  there 
is  no  such  place  in  the  county  as  that  in  which  the  offence  is  aHegcd  to  have 
been  committed. — Rex  v.  Woodward,  Moo.  C.  C.  R.  323. 

And  see  Absoit,  2 ;  Wouwding,'  3. 

INSOLVENT  DEBTORS'  ACTS.  .      . 

1.: (Discharge  under,  how  pleadable')  A  dischaige  under  the  insolvent 
debtors*  act  cannot  be  given  in  evidence  under  the  general  issue;  it  must 
be  pleaded.     (2  Wils.  332.;    Willes^   99.)— B«rrA«o?i  y.  Creighion^  10 

.    Bing.  11.    .         .         -     .       '• 

2^(ProofofproceecUogs,  Saleqfiasolvenfsestatis.)  Insolvent  proceedings, 
though  comcmenced  under  the  1  Geo.  4,  c.  1 19,  may  be  proved  according 
to  thegoiode  prescribed  by  7  Geo.  4,  -c,  57.-~*The  provisions  in  the  seventh 
aection  of  the  latter  act  as  to  the  mode  of  cooductiiig  the  sale  of  the  in- 
solvent's estate  are  directory  only. — Doe.  d.  Phillips  v.  EvanSy  1  C.  & 
M.  450.         .  .    ^ 

3.  (What  a  voluntary  payment.)    A  creditor,  on  the  10th  September,  wrote 
to  his  debtor  iii  the  following  terms :—"  I  'tntist  have  the  money  in  a  few 
weeks;  and  if  yoil  do  Qot  send  it,  I  shall  put  it.  into  the  hands  of  an  attor- 
ney to  get"    In  the  begfnning  of  October  the  debtor,  in  consequence  of 
'  this  letter,  paid  the  debt,  being  theil  insolvent.     Onrthe  21st  November,^ 
'  be  petitioned  the  Insolvent  Debtors'  Court  for  his  discharge :  Held,  that 
'  the  payment  was  not  a  voluntary  one  within^ the  7. Geo.  4,  c.  57,  #.  32. — 
Reynard  v.  Robinson,  9  Bing.  717* 

And  see  FbaudulentConvetancb;  Sheriff,  1. 

JNSURA'NCB.         ^  "" 

(Brokers  liability.)  An  iusurance  broiler  effected  insurances  on  goods  for  a 
principal,  who,  putting  ibto  his  hands  a  letter  from  the  supereai^go  of  the 
vessel  in  which  they  wer^  shipped,  -told  the  broker  the  policies  must  be 
'altered,  and  he  inust  do  the  needAil.-  In  an  action  against  the  broker  for 
negligence  in  this  matter,  it  was  held:  that  he  might  call  brokers  to  say 
whether,  looking  at  tlte  policies,  the  invoices,  and  the'letter,  the  alterations 
were^such  as  a  skilfal  broker  ought  *to  have  made.  (2  Stark.  N;  R  C. 
258;  10  B.  &  C.  527.)-CA^i/)wo7i  v.  Walton,  10  Birtg.  57. 
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INTERPLEADER'  ACT. 

1.  The  Couft  will  hot  interfere  in  favoar  of  the  sheriff  unless  a  claim  be  ac- 
tually made  to  the  property  r-^Ii<racy.  ^iUhury,  10  Biug;  3.  '         ■. 

2.  {Adverse  clamant  barred  on  non-appearance,)  Wliere  the  sheriff  had 
taken  goods  in  exeootionj  and  on  an  adverse  daim  bou^  made  to  them^^ 
obtained  a  rule  under  1  .&  2  Win*  4,  c-5Q,  to  whicti  the  claimant  did  not 
appear^  the  Court  bapredthe  claim,,  and  ordered  4h»  daiijnant  to  pay*  the 
ezeentioit  jSrec^tor  his  eosts  of  showing  cau^^  unless  cduse  was  shown  in 

.  nx  days  fromUie  service  of  such  order.— PferfciW  y.  Benton,  3  Tyrw.  5J. 

3.  A  sheriff  who  has  paid  over  the  proceeds  to  the  execution  creditor,  is  too 
late  to  apply  for  reMef  under«£he  statute.— dCAa/on  ^  Andersen,  3  Tyrw^ 
237.  .  \  .     . 

JUDGMENT. 

(In  criminal  case,  amendment  of.)  By  11  Geo.  4,  an^  1  Wra*  4,  6.  70,  s.  9, 
judgment  may  be  pronounced  at  the  assizes  on  trials  for  felony  or  misde- 
meanour on  a  King's  Bench  record,  and  shall  have  the  effect  of  a  judgment 
in  the  Court  above,  iinless  that  Court  in  the  first  six  days' of  term  grant  k 
rule  for  a  new  trial,  or  for  amending  the  judgment,  A  defendlmt  who  has 
been  sentenced  at  the  assizes,  cannot  apply  to  the  pourt  to  amend  the 
judgment  by  diminisbing^the  punishment^  without  showing,  besides,  the 'or- 
dinary affidavits  in  mitigatioti,  soiqe  speciific  defect  in  the  senten:ce,  ^t 
some  matter  which  could  not  have  been  adduced  at  the  arizes,— Itesf  v. 
Llo2/d,  4  B.  &  Ad.  135.  '  *  ^  ^ 

JURY,    See  Quaker. 

LARCENY. 

1.  {Committed  abroad*)  If  a  larceny  be  committed  out.  of  the  kingdonoy 
though  within  the  kind's  dominions,  bringing  the^^oods  stolen  into  this 
kingdom.will  not  make  itlarceny  here.-'— Ifcx  v.  Prowes,  M90.  C.C.  R.  3^9. 

2.  {By.  servant,.)  .  If  a  ntan  hired  to  drive  cattle  sell  them,  it  is  larceny,  for 
he  h|bB  only,  the  custody^  not  the  right  0fpo^se6sion,wthough  he  be  a  general 
drover,  and  paid  by  the  day.— r  Jt^  y.  M^Namee,  Moo.  C.  C.  R.  368. 

LIMITATIONS,  Statute  of. 

1.  {When  it  runs  against  tJie  grantor  of  aj\  annuity.)  An  annuity ^grant^ 
more  than  six  years  back,  but  upon  which  '^  grantor  had  made  p^rments 
within  the  six  years,  was  avoided, at  his  instance.  .In  an  action  afterwards 
brought  by  his  executors  to  recover  back  the  ^consideration  money,  and 
plea  of  the  Statute  of  Limitations,  it  Was*  held  that  the  statute  did  not  begin 
to  run  till  the  avoidance  of  the  annuity.  (1  Esp.  309 ;  3  Taunt.  66;  6  B, 
^C.  ^51.) — Cowper  y.  Godmond,  9  Bins.  748. 

2.  {Acknowledgment.)  Held,  that  a  letter,  in  which  the.de&ndant  stated 
that  the  claim  was  one  he  was  not  prepared  to  admit  to  the  full  extent,  and 
set  forth  circumstances  impugning  the  correctness  of  part,  and  questioning 
it  on  the  ground,  of.  its  long  date,  was.  not  a  sufficient  acknowledgment  to 
take  the  ease  out  of  the  statute,  as  not  raising  the  implication  of  a  promise ' 
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to  pay.     (8  Btng.  38;    7  Bmg.   166;   6  B.  &  C.  602;  1  Bing.  266.) 
Brig^tock  v.  Smith,  1  C.  &  M.  483. 

And  see  Bill  of  ExchakoB)  3. 

MANSLAUGHTER. 

(By  unskilful  delivery  of  a  womun,)  An  ignorant  and  tmskilfol  person,  in 
delivering  awonan,  gave  the  child  a  mortal  w<mnd  on  the  head,  as  soon  as 
the*  head  became  vistUe,  of  which  the  dhild  died  immediately  after  the 
birth^  beiflg  bom  -alive :  Held,  that  he  was  rightly  Convicted  of  man- 
slaughter.— Bsix  v.  Senior  J  Mdo.  C.  C.  R.  846l 

MASTER  AND  SERVANT. 

Two  partners,  joint  tenants  of  a  house  m' which  they  caity  on  business, 
have  a  joint  weekly  servant';  one  of  them  gives  a  regular  week's  notice  to 
quH:  Held,  that  the  oter  hlui  nevertheless  a  right  to  authorise  him  to 

remain  in  the  house.— l>i7ur/«bon  v.  WiUiamg,  I  C.  &  M.  345< 

'  .  '      - 

MORTGAGE. 

{Of  turnpike  tolh,  legal  estate  given  hy.)  By  a  local  tumpjke  act  certain 
tolls  were  made  subject  to  the  payment  of  monies  borrowed  and  to  be 
borrowed  upon  them.  Th^  trustees  granted  mortgages  of  such'  toQs  in 
the  form  given  by  the  geneml  turnpike  acts,  conveying  to-  each  creator 
such  proportion  of  the  toTIs,  and  the  toR-gates  and  toTI^houses,  as  the 
money  advanced  by  Kim  bore  to  the  whole  sum  due  on  his  security. 
<  A  subsequefit  act  continuing  the  former,  and  granting  new  tolls  to  be  ap- 
plied like  the  former,  and  to  be  subject  to  the  d^tsiucurred  oh  the  credit 
of  the  former  tolls,  provided  that  all  monies  due  on  such  credit  were  to  have 
a  ''  priority  of  charjge  and  payment"  before  any  monies  advanoed  under 
the  second  act.  Oti  ejeetm^ trt  lor  tiie  tolls  and  t9U-hou8es  by  the  holder 
of  a  mortgage,  under  the  second  act^  it  was  helji  that  the  words  "  priority 
of  charge"  did  not  prei^snt  this  mortgagee  fit>m  acquiring  a  legd  estate 
in  the  sutyects  mortgaged,  but  only  rendered  him 'accountable  to  the  other 
mortgagees  for  such  portion  of  the  tolls  as  they  were  entitled  to  in  respect 
of  iheir  advances.  (2  B.  &  P.  219.) — Doe  d.  Thompson  v,  LetUard,'  4  B. 
&  Ad.  137. 

MURDER. 

1.  If  a  keeper  or  other  person  lawfuHy  amtliorised  iSndJer  9  Geo.  4,  €.'69*,  be 
killed  in  am  attempt  to  apprehend  parties  offending  against  that  act,  the 
^yer  >7xll  be  guilty  of  murder,  Uipugh  the  keeper  had  previously  struck 
him,  if  he  struck  only  in  self-defbnce,  and  to  diminish  the  violence  ille- 
gally used  against  him,  and  not  vindictively  to  punish.— r  Rex  v.  Ball, 
Moo.  C.C.R.  330,333.  *  , 

2.  An:  officer  having  a  charge  of  felony  against  a  man,  but  having  no  waiv 
laiit,-  and  the  m^  having  in  tact  done  nothing  rendering  him  liable  to 
anresty  but  knowing  the.  other  to  bo  an  officer,'^attempts  to  arrest  him 
without  nutifyjnl;  to  him  that  he  has  such  a  charge,  and  is  killed  by  him : 
Held  to  be  murder. —  Rex  v.  Woolmer,  Moo.  C.  C'  Rr  334. 
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3.  An  interference  by  a  gamekeeper  with  persons  found  anhed  in  the  pursuit 
of  game  on  the  lands  of  an  adjoining  proprietor,  without  any  attempt  for- 
cibly to  apprehend  them,  is  not  such  a  provocation  as  to  reduce  the  killing 
of  him  from  murder  to  manslaughter, — Rex  v.  Wanierf-Moo,  C.  C.  R.  380. 

NOTIC  E  OF  ACTION. 

{To  (ffiiers.)  A  defendant  who  had  entered  a  house  m  search  of  a  party 
at^fainst  whom  he  had  a  warrant  signed  by  the  commissioners  of  a  court  of 
icquests,  but  who.  was  not  in  the  house,  was  held  entided  under  the  Court 
of  Requests'  Act,  46  Geo.  3,  c  87,  s.  21,  to  notice  of  ah  action  of  tres- 
pass.   (9  B.  &  C.  809.)— CooA:  v.  Ciotk,  4  B.  &  Ad.  19. 

NUISANCE.  . 

(  To  highwmfs  by  railway  running  near  it.)  Under  acts  of  parliament  empow- 
ering a  company  to  make  a  railway  between  .certain  points,  (reciting 
that  it  would  be  of  great  public  utility,  and  materially  assist  the  general 
traffic  of  the  country,)  and  to  use  locomotive  engines  upon  it,  the  rail- 
way was  made  parallel  to  an  ancient  highway,  and  in  some  places  within 
a  few  yards  of  it  -  The  locomotive  enginels  frightened  the  horses  of  persons 
using  the  highway.  .  On  indictment  against  the  company^  for  a  nuisance, 
it  was  held  that  this  interference  with  the  rights  of  the  public  must  be 
taken  to  have  been  contemplated  and  sanctioned  by  the  legislature,  the 
words  authorising  the  use  of  tlie  engines  being  unqualified;  and  the  public 
benefit  derived  from  the  railway  showed  that  there  was  nothing  unreason- 
able in  the  clause  which  ^ave  such  an  authority  to  the  company.  Rex 
V.  Peasc^  4  B.  &  Ad.  30. 

OFFICE. 

(Of  pat/master  of  exchequer  bills. — Revocation  6f}  The  office  of  paymaster 
of  exchequer  biUs  is  an  office  during  pleasure  only,  not  during  good  beha- 
viour, under  48  Geo.  3,  c.  1.— The  appointment  of  a  paymaster  in  the  JXK>m 
of  another  is  of  itself  a  revocation  of  the  first  appointment,  though  that 
appointment  contained  no  power  of  revocation. — Snn/ihy\  Latham,  9  Bing. 
692. 

PAYMENT  INTO  COURT.    See  Practice,  4. 

PERPETUITY.    See  Executory  Devise. 

PLEADtNG. 

1.  The  mis-statement,  at  the  commencement  of  ^htf  deoUiration,  of  fhe  form 
of  action,  is  merely  an  irre^larity,  and  not  fetal  on  special  demurrer. — 
Anderson  v.  Thomas,  9  ]^ng.  678.         ^  ' 

2.  (In  quare  impedii,}  The  ordinary,  unless  he  has  collated,  -cannot  coun- 
teiplead  the  plaintifiTs  title  to  the  patronage.  (Hob.  315.)  The  declara- 
tion shows  a  sufficient  avoidance  of  a  living  in  alleging  that  the  incum- 
bent accepted  another  benefice  with  cure  of  souls',  although  It  contain  no 
allegation  that  the  former  benefice  was -of  the  value  of  £8  in  the  King's 
books.     (4  Re^.  76.)-^Apperley  v.  Bishop  of  Hertford,  9  Bing.  681.' 

2.  (Variance  in  declaration  on  bail-bond.)    Declaration  on  a  bail-bond  set 
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out  a  capias  in  assumpsit  to  take  S.  and  W.,  the  arrest  of  S.u  nder  it, 
and  the  execution  of  a  hail-bond  conditioned  for  S/s  appearance  to  answor 
plaintiff  in  assumpsit :  Held  not  to  he  such  a  variance  between  the  capias 
and  the  condition  of  the  bond  as  to  he  objectionable  on  special  demurrer. 
—Grottkk  V.  Fhillips,  9  Bing.  721. 

4.  (Piea  of  de  it^i&  in  replevin.)  Replevin:  avowry,  that  plaintiff  was  an 
inhabitant  of  the  pqrisli  rateable  to  the  poor  in  respect  of  a  tenement 
occupied  by  him  within  the  parish ;  that  a  poor  rate  was  made  and  pub- 
lished, wherein  plaintiff  was  rated  at  £7;  that  defendant,  as  collector,^ 
gave  him  notice  thereof  and  demanded  payment,  which  plaintiff  refused; 
that  he  was  summoned  to  appear  at  the  petty  sessions,  where  he  appeared 
and  showed  no  cause,  whereupon  a  warrant  of  two  Justices  was  directed 
and  delivered  to  defendant  to  distrain  plaintiff's  goods;  with  prayer  of 
a  return.  Plea  in  bar  de  injur  id  j  ^x.:  Held  a  proper  plea.  (8  Rep.  67 ; 
1  Burr.  316 ;  2  B.  &  C.  908.)— J3arrfan«  v.  &%,  (in  error,)  9  Bing.  756; 
1  C.  &  M.  500. 

5.  (In  trespass,)  The  plaintiff  complained  in  the  first  cmmt  of  the  declara 
tion  of  an  assatdt  and  battery,  of  being  taken  through  the  streets,  and 
imprisoned  on  a  false  charge  of  assault  with  intent  to  commit  a  felony. 
Another  count  complained  of  an  assault  and  imprisonment  on  a  charge  of 
a  breach  of  the  peace.  A  plea  to  the  latter  count  stated  that  plaintiff 
assaulted  defendant,  whereupon  he  gave  plaintiff  in  charge  of  a  police 
officer,  who  took  and  carried  him  before  a  justice.  One  assault  only  was 
proved  at  the  trial :  Held,  that  this  plea  was  not  a  complete  justification 
to  the  first  couUt.    (5  B.  &  A.  220 »)^Siamnrers  v.  Featsleyf  10  Bing.  35. 

6.  Where  a  plea,  which  professes  to  answer  the  whole  of  a  count,  is  no  an- 
swer to  any  good  part  of  such  count,  the  plaintiff  is  entitled  to  judgment. 
Crump  V.  Adnei/,  1  C.  &  JSf .  362. 

i^d'see  Bill  op  Exchange,  2;  Distress,  3. 

POACHING. 

1 .  Under  9  Geo*  4,  c.  69^  s.  2,  a  keeper,  &c.  mi^y  iqi^irehend  poachers,  though 
then  are  three  or  m<Hre,  and  armed ;  lor  though  s.  2  only  authorizes  qipre- 
bending  for  what  are  offences  under  s.  1,  and  when  there  are  three  or 
more  armed  they  are  punishable  under  s.  9 ;  yet  what  is  punishable  under 
8. 9  is  an  olfenee  under  s.  I,  thoqgh  made  liable  to  a  more  heinous  punisk- 
ment. — Res  v.  Ball,  Moo.  C.  C.  R.  330; 

2.  A  person  lawfully  authorized  under  9  Geo.  4,  c.  69,  mi^  apprehend 
persons  foimd  offending  under  that  act;  without  giving  notice  of  his  pur-- 
pose.— -Kear  v.  Payne,  Moo.  C.  p.  R.  378. 

And  see  Murder,  1.  2.  '^         . 

POQE  RATE. 

The  occupier  of  land  whidi  requires  to  be  protected  irom  floods  at  an  occa- 
sional expense  defrayed  by  a  sewer's  rate,  is  rateable  to  the  poor  at  the 
same  sum  as  the  occupier  of  lands  of  the  same  quality  and  annual  pro- 
duce in  the  same  parish  not  lii^le  to  the  Kewer's  rate,  minus  the  Mnoont 
vol,  X.  F  p 


♦20  Digest  of  Cases. 

of  tliat  rate ;  tlie  criterion  of  rating  being  the  net  rent  which  a  tenant  at 
rack-rent  would  pay,  he  discharging  all  rates,  charges  and  outgoing^. 
(By  three  judges,  Lord  Teiiterden  dissenting.) — Rex  v.  Admiei,  4.  B.  & 
Ad.  61. 

And  see  Distress,  1. 
POWER,    gee  CoPTaoi.i>» 

PRACTICE. 

1.  {Uniformity  of  Process  Act.)  The  Uniformity  of  Process  Act,  2W.4, 
c.  39,  S.1,  does  not  prevent  the  signing  of  a  pluries  bill  of  Middlesex,  in 
a  suit  commenced  before  the  act  came  into  c^eration. — Storr  v.  Botoles, 
4  B.  &  Ad.  112. 

2.  (In  real  action,)  The  Court  will  not  stay  proceedings  in  a  writ  of  nght 
till  the  costs  of  a  prior  ejectment  for  the  same  lands  are  paid.  (3  Bingf. 
167.) — Bowyear  v.  Boivyear,  9  Bing.  670. 

3.  (In  real  action,)  In  a  writ  of  right  the  tenant  must  begin,  tliough  the 
demi-mark  be  tendered  before  the  trial.  (3  Bing. 446.) — Spiersv,  Morris, 
9  Bing.  687,         • 

4.  (Ptofment  qfmon^y  into  Court,)  A  defendant  in  assumpsit  fur  the  breach 
of  an  agreement  to  sell  an  estate,  was  not  allowed  to  select  certain  out  of 
several  allegations  of  damage  contained  in  a  single  count,  and  pay  money 
into  Court  on  them  only.    (2  Burr.  1120;  8  T.  R.  47;  3  B.  &  P.  14  ; 
2  B.  &  p.  234.)— ifo(/g«  V.  Lord  Lichfield,  9  Bing.  713. 

5.  (Production  qf  deed  foi^  itnitection*)  A  composition  deed  between  debtor 
and  cfeditorv,  containing  a  relepse  of  the  debtor^  was  in  the  possession  of 
A.  as  trustee  for  all  parties.  B.  being  sued  as  surety  for  a  debt  due  from 
the  debtor  to  one  of  the  creditors  who  had  executed  the  composition  deed 
at  B/s  request  and  on  his  undertaking  to  continue  responsible  as  surety, 
the  Court  refused  to  c(Hnpel  A.  to  produce  the  deed  for  B.*8  inspection. — 
Cocks  V.  Nash,  9  Bing.  723.  ^ 

6.  (At  to  joinder  of  plaintiff  who  dissents  from  the  action.)  Where  one  of 
several  plainti&  dissents  to  bringing  th^  action,  a  conrt  of  law  will  not 
interpose,  except  upon  a  suggestion  of  fraud. — Emery  v. .  Mucklaw,  10 
Bing.  28. 

7.  (In  real  action.)  Tenant  in  a  writ  of  right  signed  judgment  <^  non  pros, 
after  giving  a  move  distant  day  for  adjourning  the  essoign  than  by  law  he 
was  entitled  to..  The  court  set  aside  the  judgment  as  irregular.  (24 
Geo.  3,  c.  48,  s.  3.) — Twyniug,  demandant,  10  Bing.  65. 

8.  (New  trial.)  Where  the  plaintiff,  haviilg  obtained  a  rule  for  a  new  trial, 
has  neglected  to  take  down  the  cause  for  trial  for  moace  than  four  teims, 
the  rule  cannot  be  discharged  without  a  term's  notice.  Nor  is  the  o(>tain- 
ing,  by  consent,  an  order  to  change  the  attorney,  such  a  proceeding  in  the 
cause  as  to  restder  such  notice  unnece8sar}^  (8  B.  Moore,  579.) — Deacon 
V.  Fuller,  1  C.  &  M .  349. 

9.  (Judge's  order,)  An  order  obtained  from  a  judge's  clerk  by  a  mistate- 
fnei>t  is  »  wvAUty^'^Woo^nam  v,  Pricty  |  C.  &  M.  352, 
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10.  (Setting  aside  service  of  writ.)  Where  the  writ  was  itregulai",  but  the 
service  regular,  and  the  delfendant  moved  to  set  aside  the  service,  the  court 
discharged  the  rule. — Hasker  v.  Jarmnine^  1  C.  &  M.  408. 

11.  (Judgment  in  sci,  fa,)  The  court  refused  to  allow  a  plaintiff  to  sign* 
judgment  on  the  return  of  nihil  to  two  writs  of  sci,  fa,,  it  not  appearing 
that  any  endeavour  had  been  made  tb  give  the  party  notice. — Sabine  v. 
Field,  1  C.  &  M,  466. 

12.  {Judgment  as  in  case  of' nonsuit.)  IssUd  was  joilied  in  Eaiter  teWiH  Atid 
notice  oftriAlgh-^nibr  the  second  sittings  ih  that  term:  thepTftintiff  did 
not  proceed  to  try^  but  gave  notice  of  countermand;  Heid^  that  pluititiff 
could  not  move  fet  judgment  as  in  ca6e  of  ndnsuit  till  the  nest  tei-m. — 
Isaacs  v.  Goodman,  1  C.  &  M.  494. 

13.  iNeu)  rule  io  plead*)  Where  a  writ  issued  in  vacation,  and  thfe  declara- 
tion wai  delivered,  ami  a  rule  to  plead  given,  in  the  same  vacation,  but 
plalntifP  did  not  sign  judgment  till  fhe  Mowing  term :  Held,  thirt  it  was 
not  neceesary  to  give  a  new  rule  to  plead  ih  that  term. — Mould  v. 
Murphy^  1  C.  &  M.  495. 

14.  {Short  notice  of  trial.)  Short  notice  of  trial,  in  a  counlry  cause, 
means  in  all  cases  four  days  peremptorily.  (Reg.  58,  H.  T.  2  WU.  4.) — 
Lauyson  v.  Robinson,  1  C.  &  M.  499. 

15:  {T)isiri)figas,)  Tlie  copy  of^the  writ  of  summons  must  be  left  on  the 
third  day  at  the  last  call  for  the  purpose  of  serving  defendant^  or  no 
distringas  will  be  granted. —  Hill  v.  Mould,  3  Tyrw.  162. 

16.  {Affidavit  to  hold  to  bail,)  ASidsmi  to  hold  the  drawer  or  indors^r  of 
a  bin  or  note  to  bail,  must  state  nonpayment  by  tlie  acceptor  or  maker. 
(7  Bing.  261.)^Smith  v.  Escudier,  3  Tyrw.  219. 

17.  {Affidavit  to  hold  to  hail.)  Affidavit  to  hold  to  bail  for  money  lent,  must 
state  by  whom  lent. — Smith  v.  Stephen f^  3  Tyrw.  219. 

'18.  (Charging  in  t:teciHion.)  The  i*ule  charging  a  defendant  in  execution 
need  not  be  lodged  at  the  prison  on  the  §ame  day  the  defendant  is  charged 
in  execotion.*— B/^Tufy  v.  Webh,S  Tyrw.  285. 

19".  (Affidavit  to  hold  to  bail)  An  affidavit  on  a  note  payable  by  instal- 
ments should  show  them  to  be  due,  and  it  is  not  sufficient  to  state  that 
the  said  sum  has  not  been  paid-.— Jfor^  v*  MyerHs,  ZTytvT,  238. 

30.  (Distringas,)  The  service  of  the  writ  df  summons,  to  ground  a  motion 
for  a  distringas,  must  tc  made  at  the  dwdlinghouse  or  place  of  abode  of 
the  party;  service  at  his  employer's  office"  is  noi  enough. —  Thomas  v. 
Thomas,  3  Mop.  &  S.  730. 

21.  (Entering  up  judgment  nunc  pro  tunc)  In  Hilary  term  1832,  a  verdict 
was  taken  for  the  plaintiff  by  consent,  subject  to  a  reference.  The  arbi- 
trator made  an  award  in  favour  of  the  plaintifl)  after  the  etid  of  Trinity 
term^  the  defendant  having  died  in  th«  mean  time.  On  motion  in 
Michaelmas  term,  the  court  allowed  judgment  to  be  entered  nunc  pro 
tunc. — Miller  v.  Spurrs^^  2  Moo.  &  S,  780. 

And  ttee  Aici:Ni«Eiii!r.-^BAii..*^£iECT«ENT. — pRocess.  * 
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PRESUMPTION. 

{Of  reconvejfance.)  Tenant  in  tail  conveyed  by  feoffinent  in  1779  :  but  the 
feoffee  never  entered,  the  feoffment  remained  in  possession  of  the  feoffor 

,  and  those  claiming  under  him,  who  suffered  a  recovery  in  1789,  and  con- 
tinued in  possession  until  1829:  Held,  that  a  reconveyance  from  the 
feoffee  might  be  presumed. — Tenny  v.  Jones^  10  Bing.  75. 

And  see  Evidence,  4. 

PRINCIPAL  AND  ACCESSORY. 

1.  Under  the  3  Gea  4,  c.  24,  s.  3,  a  receiver  may  be  indicted  and  tried  for 
felony  though  the  principal  Is  not  convicted,  whatever  the  goods  be. 
(Overruling  Rex  v.  Cale,  Ry.  &  M.  11.) — "Rex  v.  Sdomon&f  Moo.  C.  C.  R. 
292. 

2.  On  an  indicfinent  against  an  accessory,  the  confession  of  the  principal  is 
not  admissible  to  prove  his  guilt;  it  must  be  proved  aliunde,  especially  if 
the  principal  be  aHve.  Semble,  that  the  conviction  of  the  principal,  whe- 
ther by  verdict  or  confession,  is  not  evidence  against  the  accessory  to  prove 
the  guilt  of  the  principal. — Rex  v.  Turner,  Moo.  C.  C.  ft.  347. 

3.  A  general  conviction  of  a  prisoner,  charged  both  as  principal  in  the  first 
degree,  and  as  aider  and  abettor  of  other  men,  in  rape,  is  valid  on  the  count 
charging  him  as  principal:  and  onauch  indictment  evidence  may  be  given 
of  several  rapes  on  the  same  woman  at  the  same  time  by  the  prisoner  and 
other  men,  each  assisting  the  other  in  tutn,  without  putting  the  prosecutor 
to  his  election. — Rex  v.  FolkeSf  Moo.  C.  C.  R,  354. 

4.  An  accessory  before  the  fact  to  self  murder  was  not  liable  at  common 
lawi  because  the  principal  could  not  be  tried.  He  is  not  therefore  now 
liable  under  7  Geo.  4,  c.  64,  s.  9,-^  Rex  v.  Russell,  Moo.  C.  C.  R.  356, 

And  see  Indictment,  1. — FeIiO-de-se. — Forgery,  2. 

PROCESS. 

1.  (Amendment  of.)  The  copy  of  a  writ  cannot  \^e  amended  after  service; 
—  Bitfield  V.  Street^  10  Bing.  27. 

2.  Since  the  Uniformity  of  Process  Act,  2  &  3  Will.  4,  c.  39,  the  suing  out 
the  writ  of  summons  is  the  commencement  of  the  action  ibr  all  purposes. 
-^Alston  V.  XJnderhill,  1  C.  &  M.  492. 

3.  (Service.)  Service,  or  knowledge,  of  cop^  of  process,  as  well  as  of  process 
itself,  must  be  denied,  in  order  to  set  aside  proceedings  for  irregularity 
and  want  of  service  of  process, — Cohen  v.  Wc^on,  3  Tyrw.  238. 

4.  [Sheriff's  return^  Whftre  the  sheriff  has  neglected  to  indorse  on  the 
capiias  the  day  of  its  execution,  according  to  Rule  4,  M.  T.  3  Wilt.  4,  the 
remedy  is  by  a  rule  calling  on  him  to  amend  the  velum;  not  by  attach- 
me^U'^Ridley  v.  Weston,  2  Moo,  &  S.  724. 

PROMISSORY  NOTE. 

(Given  to  secure  instalments,  action  on.)  A  promissory  note  for  100/.  on 
the  face  of  it  payable  on  demand,  was  given  to  the  trustee  of  a  building 
society,  to  secure  certain  instalments,  fines,  at(d  interest.  The  payee 
sued  on  the  note,  and  took  a  cognovit  for  the  instalments  then  duey  and 
costs,  which  were  paid^  and  he  gave  a  receipt  as  for  debt  and  costs  in 
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the  action :  Held,  that  he  could  not  sue  again  on  the  note  for  instalments 
that  subsequently  became  due. — Siddall  v.  Rawcliffe,  1  C.  &  M.  487, 

QUAKER. 

A  Quaker  is  not  a  good  juryman  on  his  solemn  affirmation.  (See  now  3 
&  4  Will.  4,  c.  49.)— Bejr  v.  Channens,  Moo.  C.  C.  R.  374. 

QUARE  IMPEDIT.— See  Pleading,  2. 

RAPE. 

■  On  an  indii^tment  for  a  rape  (or  sodomy)  under  9  Geo.  4,  c.  31,  s.  18, 
penetration  is  sufficient,  though  the  jury  negative  emission  (overruling 
(Rex  V.  Russell,  1  M.  &  M.  122.)— JRex  v.  Cox,  Moo.  C.  C.  R.  337; 
Rex  V.  ReckipeaVf  lb.  342. 

And  see  Principal  and  Accessory,  3. 

REMAINDER. 

Lands  were  settled  on  such  person  as  at  the  decease  of  A.  should  be  the 
second  son  then  living  of  A>  and  B.  in  tail  male;  and  for  defiiult  of  such 
issue,  to  the  third,  fourth,  &c.  (other  than  an  eldest  or  only  son,)  in  like 
manner;  for  default  of  such  issue,  to  the  eldest  or  only  son  in  tail  male: 
and  for  default  of  such  issue,  to  A.  in  fee.  A.  died  in  1766,  leaving  four 
sons.  The  eldest  died  in  1770,  an  infant  without  issue ;  the  second  iii 
1829,  without  issue;  the  third  in  1783,  without  issue.  On  a  suit  insti- 
tuted in  1830,  held,  that  the  fourth  son  had  become  entitled  to  an  ^tate 
tail  under  the  settlement. — Hawkins  v.  Hawkins,  9  Bing.  76IL 

REPLEVIN. 

{Actiifii  against  sureties  on  replevin  bond,)  It  is  no  plea  to  an  action  against 
th^  sureties  in  a  replevin  bond,  that  the  replevin  cause  was  referred  to  an 
arbitrator,  who  enlarged  the  time  for  making  his  award  without  the 
knowledge  of  the  sureties.  (Cro.  Eliz.  697;  5  B.  &  A.  187.)— JWridjgc 
V,  Harper,  10  Bing.  1 18, 

And  see  Pleading,  4.  ^ 

RESCOUS. 

Tlie  sheriif  Jiaving  returned  a  rescue  from  his  bailiff,  the  Court  granted  al 

rule  absolute  in  the  first' instance  against  the  rescuers*     (Sir  W«  Jones* 

197.) — Gobby  v.  Dewes,  lo  Bing.  112. 

SHERIFF.  / 

1»  (UabiUtif  of,  in  trover,)  A  sheriff  is  liable  in  trover  for  selling,  with 
notice  of  the  assignment  to  the  provisional  assignee,  goods  of  an  insolvedt 
taken  in  execution  under  a  judgment  on  a  cognovit,  subsequent  to  the 
commencement  of  the  insolvent's  imprisonment,  but  before,  the  assign- 
ment to  the  provisional  assignee.  (7  Geo.  4,  c.  67,  s.  34.  Balme  v. 
Hutton,  9  Bing.  471.)— Grows  v.  Cowham,  10  Bing.  5. 

2.  {LiabU'Uy  of,  for  his  officer,)  A  Ji.  fa,  issued  on  a  judgment,  directed 
to  the  coroner,  and  tlie  plaintiff's  attorney  indorsed  thereon  the  name  of 
A.  an  officer  of  the  sheriff,  who  received  from  the  broker  tha^  seized  the 
goods  the  proceeds  of  the  sale,  and  did  not  hand  them  over,    A  pur- 
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chaser  al  the  sale,  the  goods  he  hought  haviivg  been  claimed  by  a  third 
party  and  laken  away  from  him,  sued  the  sheri6f  for  his  purchase-mooey : 
Held,  that  A.  was  in  this  case  the  officer,  not  of  the  sheriff,  but  of  the 
coroner,  and  that  the  former  was  therefore  not  liable. — Sarjeant  v.  Cowan ^ 
1  C.  &  M.  401. 

And  see  Interpleader  Act,  },  3. 

SHIP. 

{Part  ownership  of,  —Destruction  of  ship  by  part  owner,)    Two  or  more 
.    persons  may  hold  a  share  of  a  ship  jointly. — The  vendee  of  a  share  shall 
be  deemed  conptete  part  ow«er„  if  an  entry  of  the  bill  of  sale  to  him 
according  to  the  d  Geo.  4,  c.  110,  s.  37,  be  made  in  the  proper  book  of 
registry,  although  it  does  not  in  terms  express  that  the  bill  of  sale  ^as 
produced ;  because  it  would  be  against  the  officer's  duty  te  make  the 
entry  except  on  such  production.     And  if  a  date  be  given  which  has 
nothing  to  apply  to  but  such  production,  that  will  imply  it. 

The  destruction  of  a  vessel  by  a  part-owner,  though  he  have  insured 
the  whole  ship,  and  promised  that  the  other  part-owners  shall  have  the 
benefit  of  the  insurance,  may  be  charged  as  an  offence  with  intent  to 
prejudice  the  other  part-owners. — Itex  v.  Philp,  Moo.  C.  C*  R.  263. 

STAMP. 

U  A  bond  given  to  seen  re  a  London  banker  from  the  bakoee  arising  from 
paying  bills^  &c^  for  a  country  banker,  contained  an  express  stipnlaAton 
that  the  \^\e  aioount  of  monies  to  be  ultimately  recoverable  should  not 
exceed  1000/.:  Held  that  it  did  not  require  a  25/.  stamp. — Lloyd  v, 
Heathcote,  1  C.  &  M..  336. 

t 

2.  (On  agreement.)  Defendant,  and  about  two  hundred  others,  signed  an 
agreement  to  pay  ^^  rateably  and  proportionaI>1y  according  to  the  sun»  of 
money  severally  subscribed  by  them  and  set  opposite  to  their  respective 
names,"  and  wrote  the  sums  in  figures  opposite  their  several  names. 
The  words  of  the  agreement,  including  the  signatures  and  sums  as  far  as 
defendant's  inclusively,  were  less^an  1080;  the  words  of  the  agreement 
including  all  the  signatures,  but  without  the  sums,  were  less  than  1080, 
biu  with  the  sum&  more  than  tOdO.  A  single  'hi.  stamp  held  insuffieiefit. 
^i,mhy  V,  Clarksoji,  1  C.  &  M.  436. 

3.  (Felony  in  cutting  off,)    A  party  who  innocently  cuts  off  the  stamp  and 
part  of  the  parchment  from  an  instrument,  will  be  guilty  of  a  capital' 
offence  under  5o  Geo..  3»  e.  134,  s.  7,  if  he  afterwards  gets  off  sncU  stamp 

.from  that  part  of  the  parchment  with  intent  to  use  it  again;  and  that, 
whether  the  impression  was  made  before  or  after  55  Geo.  3>  e^  194.  [See 
now  3  &i  4  WUL  ^.  c.  97.]    Et:x  v.  Smith,  Moo.  C.  C  K, ^U. 

And  see  Auction. 

TOLL. 

1.  It  is  not  unreasonable  that  a  party  who  is  made  liable  to  toll  in  case  of 
his  passing  100  yards  along  a  turnpike  road  should  pay  the  toll,  although 
a  part  of  the  100  yards  along  which  he  passes  consists  of  a  portion  repair- 
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aUe  V>y  tbe  coimtyi  as  being  at  the  end  of  a  bridge ;  gince  ibis  alsoy  as 
iwell  as  tbe  rest,  is  virtuaily  repaired  by  tbe  yMUc.r^Buuey  r.  Storey,  4 
B,  k.  Ad.  98. 

2.  A  loll  of  Id,  for  every  pig  broagbt  into  a  market  is  not  nttrcasonable.— 
Wri^  r.  Bruister,  4  B.  fc  Ad.  116. 

And  see  Mortgage. 
TRESPASS.— See  Pleading,  1.    , 

TROVER. 

{Discharge  of  damages,)  After  verdict  for  plaintiff  in  trover,  the  goods 
were  sei^d  in  defendant's  hands  for  rent  due  to  the  landlord  of  the  pre- 
mises, which  plaintiff  was  liable  for:  defendant  paid  the  rent,  and  the 
Court  allowed  him  to  deduct  the  amount  from  the  verdict — Pievin  v. 
Henshall,  10  Bing.  24. 

VENUE. 

The  venue  was  changed  upon  terms,  to  favour  a  prisoner's  discharge. — 
Keys  v.  Smith,  10  Bing.  1. 

• 

WARRANT  Of  APPREHENSION. 

A  warrafft  bsvtng  a  blanlLibr  tbe  Christian  name  of  the  person  to  be  appre- 
hended, and  giving  no  reason  for  omitting  it,  but  describing  him  only  as 
the  son  of  J.  L.,  and  stating  the  charge  to  be  for  assaulting  A*  B.,  witlip 
out  particularising  tbe  time,  place,  or  circumstances  of  the  assault,  is  to<» 
vague  and  general;  and  if  tbe  party  in  resisting  it  kills  tile  officer,  k  will 
not  be  ftmrder-*-Jfe*  v.  Hood,  Moo.  C.  C.  R.  281. 

WARRANT  OF  ATTORNEY. 

( Ihwfttr  vmdfor  not  being  J^d.)  A  warrant  of  attorney  not  filed  ptirs«afit 
to  3  Geo.  4,  c  39,  s.  3,  is  not  void  geneftrtty,  bat  cuify  as  against  afr  ais- 
signee  under  a  valid  comidissfMm  ef  banknrptcy. — Airtlan  v.  Ihvkf  ^ 
Bing.  740. 

And  see  EviDEiicEy  2. 

WAY. 

{Grant  of,  in  eonvei^iKe,)  The  words  m  a  conveyance  '*with  a**  ways 
thereto  belonging,  or  in  anywise  appertaining,'*  will  not  pass  a  way 
strictly  appwrtenant;  unless  the  parties ^pear  to  have  intended  to  use 
tlie  words  in  a  larger  sense  than  their  ofdinory  legal  one.  And  sem^fe, 
that  soeh  an  intention  cannot  be  collected  from  anytMog  (as  a  plan,  or 
paftienlor  of  sale,)  dehors  the  deed.  (3  Taunt.  24.)— Bflr/ow  v.  Rhodes, 
1  C.  &  M.  439. 

WOUNDING. 

1 .  The  continuity  of  the  skin  must  be  broken,  to  constitute  a  wounding 
within  9  Geo.  4,  c.  31,  s.  12.— Rear  v.  Wood,  Moody's  C.  Q.  R.  278. 

2.  An  injury  by  a  hammer  flung  at  a  person,  or  a  kick  from  a  shoe,  by 
which  the  skin  is  divided,  is  a  wound  within  that  statute. — Rex  v. 
Withers,  Moo.  C.  C.  R.  294;  Rex  v,  Briggs,  lb.  318. 
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3.  In  an  indictment  for  wounding  under  that  statute  the  instrument  or 
means  by  which  the  wound  was  inflicted  need  not  be  stated,  and  if  stated, 

need  not  be  proved  in  the  manner  laid.    On  an  indictment  laying  the 

wound  to  have  been  occasioned  by  a  blow  from  a  stick  and  kicking  with 

the  feet,  proof  that  the  wound  was  caused  by  either  the  one  or  the  other 

will  be  sufficient,  though  it  be  uncertain  by  which  it  was. — Rex  v. 

Briggs,  Moo.  C.  C.  R.  318. 

WRIT  OF  RIGHT.— See  Practice,  2,  3,  7. 


R^GXJLM  GENERALES.    (Tbin.  Term,  1833.) 

It  is  DECLARED  AKD  ORDERED,  That  in  all  cases  in  which  a  defendant 
shall  have  been  or  shall  be  detained  in  prison  on  any  writ  of  capias  or 
detainer,  under  the  statute  2  Will.  4,  c.  39,  or  being  arrested  thereon,  shall 
go  to  prison  for  want  of  bail^  and  in  all  cases  in  which  he  shall  have  been, 
or  shall  be  rendered  to  prison  before  declaration  on  any  such  process,  the 
plaintiff  in  such  process  shall  declare  against  such  defendant  before  the 
end  of  the  next  term  after  such  arrest  or  detainer,  or  render,  and  noUce 
thereof,  otherwise  such  defendant  shall  be  entitled  to  be  discharged  from 
such  arrest  or  detainer,  upon  entering  an  appearance  according  to  the  form 
set  forth  in  the  aforesaid  statute  2  Will.  4,  c.  39,  Sched.  No.  2;  unless  fur- 
ther time  to  declare  shall  have  been  given  to  such  plaintiff  by  rule  of  Court 
or  order  of  a  judge.  (S^ned  by  all  the  Judges.) 

It  is  ORDERED,  That  from  the  present  day,  in  all  actions  against  prisoners 
iff  the  custody  of  the  Marshal  of  the  Marshalsea,  or  of  the  W^arden  of  the 
Fleet,  or  of  the  Sheriff,  the  defendant  shall  plead  to  the  declaration  at  the 
same  time,  in  the  same  manner,  and  under  the  same  rules  as  in  actions 
against  defefidants  who  are  not  in  custody.     '    (Signed  by  all  tite  Judges.) 

It  is  ordered.  That  from  and  after  the  10th  day  of  July  next,  where  the 
plaintiff  proceeds  by  action  of  debt  on  the  recognizance  of  bail  in  any  of 
the  Courts  at  Westminster y  the  bail  shall  be  at  liberty  to  render  their  prin- 
cipal at  any  time  within  the  space  of  fourteen  days  next  after  (he  service  of 
the  process  upon  them,  but  noLat  any  later  period;  and  that  upon  such 
render  being  duly  made,  and  noSce  thereof  given,  the  proceedings  shall  be 
stayed  upon  payment  of  the  costs  of  the  writ  and  service  thereof  only. 

(Signed  by  all  the  Judges.) 


y 
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EQUITY. 


(2  Russell  &  Mylne,  Part  1  -,  6  Bligh,  Part  2.) 


ACCOUNT. 

The  widow  of  a  testator,  with  the  full  knowledge  of  the  heir  at  law,  was  let 
into,  and  continued  during  her  life  in  possession,  of  certain  freehold  houses, 
Under  an  erroneous  supposition  that  under  the  will  she  took  a  life  interest 
in  them.  She  also  paid  debts  and  legacies  of  the  testator  to  a  large  amount, 
which  had  not  been  repaid  at  her  death:  Held,  that  the  suit  was  maintain- 
able for  the  rents  and  profits  during  her  continuance  in  possession;  that  as 
the  statute  of  limitations  was  not  insisted  on  by  the  answer,  the  account 
should  be  taken  from  the  time  when  the  plaintiffs'  title  accrued.     (Hercy 

•  V.  Ballard,  4  Brq.  C.  C.  468 ;  Collins  v.  Archer,  1  R.  &  M.  284)  ;  that  the 
plaintiff  could  not  claim  t^be  allowed  the  amount  of  rents  received  against 
payments  made  by  the  widow  in  her  character  of  executrix,  such  payments 
forming  no  personal  demand  against  the  plaintiff.— Mojie^nity  v.  Bristaw, 
R.  &M,  117. 

ANNUITY. 

Where  the  grantee  of  an  annuity  is  induced  to  become  the  purchaser  by  mis- 
representation or  improper  concealment  of  facts  on  the  part  of  the  grantor 
or  his  agent,  although  he  can  sustain  an  action  at  law  for  damages,  in  the 
nature  of  an  action  of  deceit,  yet  a  Court  of  Equity,  with  respect  to  the 
fraud,  has  a  concurrent  jurisdictiou.  (Evans  v.  Bicknell,  6  Ves;  173.) — 
The  grantor  of  an  annuity,  or  his  agent,  is  not  bound  to  lay  open  to  the 
intended  grantee  all  the  circutnstances  of  the  situation  of  the  grantor. 
They  are  bound  only  to  give  honest  answers  to  questions  put  to  them  by 
thejntended  grantee. — Adanuon  v.  Evitt,  R.  8c  M.  66, 


COP|HOLD. 

WherPtlie  lord  of  a  manor  admits  a  tenant  upon  the  trusts  of  An  indenture 
referred  to  in  the  surrender,  he  is  to  be  considered  as  assenting  to  those 
trusts,  and  cannot  afterwards  claim  against  tiiem,  whether  he  were  or 
were  not  acquainted  with  the  precise  nature  of  the  trusts.  (Burgess  v; 
Wheate,  1  Eden.  177.)— TTcaver  v.  Maule,  R.  &  M.  97. 

COSTS* 

Where  a  bili  is  filed  to  set  aside  a  will)  and  upon  an  issue  directed  the  jury 
find  in  favour  of  the  will,  and  a  new.  trial  is  subsequentiy  refused,  the  bill 
will  b«  dismissed  without  costs,  unless  the  validity  of  the  will  could  clearly 
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have  been  tried  by  ejectment ;  but  the  plaintiff  will  be  ordered  to  pay  the 
costs  of  the  issue.  (Scaife  r.  Scaife,  4  Russ.  309.) — Tatha7ny,  Wright, 
R.  &  M.  31. 

EVIDENCE. 

1 .  In  a  pedigree  case,  where  the  olject  in  to  connect  A.  and  C,  after  prov- 
ing that  6.,  a  deceased  person,  was  related  to  A.,  it  is  competent  to  give 
in  evidence  declarations  of  B.,  by  which  he  claimed  relationship  with  C. 
A  paper  in  the  handwriting  of  B.,  found  in  his  repositories  at  the  time  of 
his  death,  purporting  to  be  a  genealogical  nsHnrative  and  pedigree  of  his 
family,  of  which  it  represents  C.  to  have  been  a  member,  is  admissible  for 
the  same  purpose,  though  not  made  public  in  B.'s  lifetime,  and  professing 
to  be  founded  chiefly  on  hearsay.  (Berkeley  Peerage  Case,  4  Campb. 
401 ;  Whitelocke  v.  Baker,  13  Ves.  511.) — Monkton  v.  Attorney-Gene- 
raly  R.  &  M.  147. 

2.  SembUy  that  in  a  pedigree  case,  statements  contained  in  monumental  in- 
scriptions, and  hearsay  decl£U'ations  made  by  a  deceased  relative,  are  com- 
petent evidence  to  prove  the  respective  ages  of  the  persons  to  whom  they 
refer,  as  well  as  the  fact  of  their  relationship  to  each  other.  (Higham  v. 
Ridgway,  10  East,  109  j  Herbert «.  Tucker,  T.  Raym.  84.)— KirfTic^  v. 
Cockburn,  R.  &  M.  167. 

EXECUTOR. 

Upon  an  account  of  debts  bejbre  the  Master  has  %,  suit  for  the  administration 
oi  assets,  the  plaintiff  had  objected  to  the  defoand  of  a  creditor,  on  the 
gretmd  that  it  wa»  barred  by  the  statute  of  Umitations,  asd  the  Master 
allowed  the  objection,  although  the  executor  did  not  insist  upofa  it,  and 
was  willing  to  waive  it.  An  exception  to  the  Master's  report  by  the  ex- 
ecutor was  overruled,  on  the  ground  that  after  a  decree,  the  executor  was 
not  at  liberty  to  do  any  act  which  affected  the  relative  rights  of  the  credi- 
tors.    (S.  C.  1  R.&  M.  374.)— Shewen  v.  Vanderhorst,  R.  &  M.  75. 

HUSBAND  AND  WIFE. 

1.'  (Septwate  Estate  of  Wife.)  A  testator  devised  lands  to  tmstees  upou 
trust  to  pay  the  leuts  to  j^aintiff  duriog  hi»life;  but  if  he  should  become 
insolvent  or  bankrupt,  or  assign  over  the  said  rents,  then^  to  pay  te  the 
wile  of  piaiittiff  an  annuity  of  1001.  during  his  life^  and  aftes  the  decease  of 
plaintiff  an  annuity  of  30^.  to  his  wife  so  long  as^  she  shocdd  cootinue  his 
widow :  Held,  that  the  annuity  of  100/.  was  not  the  separate  estate  of  .the 
wife,  but  passed  by  the  husband's  assignment  for  a  valuable  consid^tion, 
(Roberts  v.  Spicer,  5  Madd.  491);  and  that  the  wife,  as  against  such 
assignee,  had  no  equity  for  a  settlement  out  of  the  annuity,  (Elliott  v. 
Cordell,  5  Madd.  U9.)-^Stanton  v*  Hall,  R.  &  M.  175. 

2.  (Same.)  Lands  were  settled  upon  trust,  after  the  death  of  the  settlor,  to 
sell  the  same  and  distribute  the  proceeds  among  the  sons  and  daughters  of 
settlor;  and  as  to  the  shares  of  two  other  daughters,  who  'vrere  married,  m 
tFU8%  ta  pa^  tSlse  ssane  into  Ijleir  ownr  prepei*  a&d-  respective  haiKfe,  to  and 
fer  their  own  respective  «ae  and  bene(k  in  case  they  should  respectively  le 
then  Itving;  b«it,  in  ease  ^y  sheuM  be  tlMft^ead)  to  pay  their  shares  to 


Equity,  429 

their  respective  husbands  for  their  own  use  and  benefit :  Held,  that  ob  the 
prineiple  which  requires  the  husband  to  be  excluded  by  expressions  that 
leave  no  doubt  of  the  intention,  and  which  forbids  the  Court  to  speculate 
•  on  what  the  probable  object  of  the  donor  might  have  been,  these  shares  did 
not  vest  in  the  married  women  to  their  separate  use.  (Wills  v.  Sayer,  4 
Mad.  409;  Roberts  r.  Spicer,  2  Hop.  H.  &  W..T57.)— -lyfer  v.  Lake, 
R.  &  M.  188. 

3.  {W%fe*s  Equity,)  A  husband,  whose  wife  was  nttitM  to  a  ftmd  in 
C(Hixt|  signed  a  memoraaduni^  after  marriage^  agreeing  to  secure  half  her 
property  on  herself:  Held,  that  the  wife  was  competent  to  waive  this 
agreement,  and  that  any  benefit  her  children  might  have  taken  wider  it 
was  defeated  by  her  waiver.  (Fenner  v.  Thompson,  R.  Lib.  1812,  A. 
fol.  939 ;  see  Lloyd  v.  Williams,  1  Mad.  450.)*- iVnner  v.  Tatflor,  R.  & 
M.  190. 

4.  (AiUkijffUioH,)  A  testatrix  bequeathed  the  dividends  of  stock  to  a  Jtme 
covert  lor  life»  not  to  be  subject  to  the  debts  or  controul  of  her  then  present 
or  any  other  kasband>  and  without  any  power  to  chai^,  anticipate  or 
assign  the  growing  payments  thereof:  Hdd,  that  the  legatee,  on  becoming 
discovesty  might  validly  dispose  of  her  entire  life  interest. — Jones  v.  Saiier, 
R,  &  M.  208. 

5.  (Same.}  A  testator  Greeted  <me  third  of  his  residuary  estate  to  be  in- 
verted m  the  pnicbase  of  an  annnity  for  tlie  Kie  of  his  sister,  who  was  a 
widow  at  the  date  of  the  will  and  so  continued,  for  her  separate  nse,  inde* 
pendent  of  any  husband  she  iiMgbt  marry,  without  power  to  sell  or  assign 
by  anticipation,  and  her  receipts  to  be  sufficient  discharges :  Held,  that 
the  annuity  was  not  inalienable,  but  that  the  l^atee  was  entitled  to  an 
absolute  interest,  either  in  the  one  third  of  the  testator's  residuary  estate, 
or  ill  the  annuity  to  be  purchased  with  that  share,  (Barton  v.  Briscoe, 
Jac.  603) ;  the  coats  of  the  suit  were  directed  to  be  home  by  the  legatee's 
share,  as  that  formed  a  distinct  fund,  clearly  severed  from  the  bulk  of  tlie 
residue.  (Jenour  »•  Jenour,  10  Vcs.  562.)  -^Woodmeston  v.  Walker,  R.& 
M.  197. 

6.  (Same.)  A  testatrix  bequeathed  a  sum  of  money  to  trustees^  in  trust  to 
invest  and  apply  a  competent  part  of  one-third  of  the  interest  to  the  sup- 
port of  each  of  three  female  infants  until  twenty-one,  when  the  whole 
interest  was  to  be  paid  to  them  for  their  respective  lives  in  equal  shares ; 
and  if  any  of  them  should  marry,  one-third  part  of  the  fund  was  directed 
to  be  held  in  trust  for  her  separate  use  daring  her  Ufo,  and  the  interest 
thereof  to  be  paid  to  her  accordingly,  but  not  by  way  of  aaticipaiion,  for 
her  sepavate  use.  An  assignment  by  one  of  them  a&er  she  became  of 
age>  and  before  marriage,  qf  her  whole  interest  in  the  legacy,  was  held  to 
be  v^id.  (Cases  ««*e.— -Newton  v,  Reid,  4  Sim- 141.)— Breuw  v.  Poeock, 
R.  &  M.  210. 

INFANT  HEIR. 

1.  A  testator  devised  his  lands  to  two  persons  as  tenants  in  common  in  foe ; 
one  of  liiem  <fied  intestate,  leaving  an  infant  heir..    In  a  creditor's  suit. 
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after  a  devise  for  sale,  the  infant  heir  was  ordered  to  join  in  the  convey- 
ance to  the  purchaser  under  I  W.4,  c.  47,  s.  11. — Brook  y.Stnith,  R.&M. 

73. 

• 

2.  The  1 1  th  section  of  the  stat.  1  W.  4,  c.  47,  applies  to  a  case  where  the 
decree  in  the  cause  was  made  prior  to  the  act,  as  heing  within  the  spirit 
and  intention  of  the  act. — Chapman  v.  Tennantf  R.  &  M.  74. 

MILITARY  PRIZE. 

Military  prize  is  not  in  the  nature  of  military  pay,  but  is  capable  of  being 
assigned  by  the  captor  before  any  interest  in  it  has  been  vested  in  him  by 
actual  grant  from  the  crown. 

A  warrant  of  the  crown  granting  military  prize  to  tnistees,  upon  trust  to 
collect,  recover  and  receive  the  same ;  and  directing  the  trustees,  as  soon 
as  the  case  would  admit,  to  prepare  a  scheme  for  distribution  according 
to  certain  principles  recommended  in  a  minute  of  the  Commissioners  of 
the  Treasury,  and  approved  of  by  the  crown ;  which  scheme  was  to  be 
submitted  by  the  trustees  to  the  commissioners  for  the  signification  of  the 
royal  pleasure  therein, — ^is  not  an  absolute  or  final  grant;  it  creates  no 
vested  interest  in  any  particular  individual,  nor  can  a  distribution  be  com- 
pelled by  a  suit  in  equity  against  the  trustees. 

Sembkj  the  crown  may  at  any  time  before  distribution  alter  or  revoke  a  grant 
of  military  prize,  the  captor  having  no  interest  whatever  beyond  what  he 
takes  as  the  mere  gift  of  the  crown.  (Case  of  Elsebe  Maas,  5  Rob.  181.) 
Alexander  v.  The  Duke  of  Wellington,  R.  &  M.  35. 

MORTGAGE. 

{Concurrent  remedies,)    A  mortgagee  by  proceeding  to  execution  against  the 

body  of  the  mortgagor,  does  not  thereby  release  his  interest  in  the  landi'^ — 

Davis  V.  Battine,  R.  &  M.  76. 

NEW  TRIAL. 

Where  a  motion  for  a  new  trial  of  an  issue  was  made  on  three  grounds,  namely, 
the  alleged  improper  summing  up  of  the  judge ;  the  weight  of  evidence  being 
against  the  verdict ;  and  only  one  of  the  three  attesting  witnesses  to  a  will 
having  been  examined  at  the  trial ;  the  motion  was  refused,  on  the  ground 
that  on  the  evidence  alone,  withoiit  regard  to  the  summing  up  of  the 
judge,  the  Court  would  have  directed  a  new  trial  if  the  jury  had  come  to 
a  different  conclusion ;  and  because  the  two  attesting  witnesses  who  were 
not  examined  were  present  in  Court  during  the  trial,  and  Were  tendered  to 
the  party  moving  for  a  new  trial,  who  refxised  to  examine  them. 

Semble,  it  is  not  an  universal  rule  that  on  the  trial  6f  an  issue  devisavit  vel 
non  all  the  attesting  witnesses  must  be  examined,  except  where  the  will 
is  sought  to  be  established.  (Bootle  v.  Blundell,  1  Mer.  19S,)"~Tatlutm 
V.  Wright,  R.  &  M.  1. 

PEERAGE. 

In  the  grant  of*  a  peerage,  a  limitation  to  tne  grantee  and  his  heirs  male,  is 
not  void;  but  the  honor,  in  default  of  heirs  male  of  the  body  of  the 
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grantee,  will  descned  to  his  heirs  male  collateral.    (Oxford  Case,  Cniise  on 
Dig.)— Devon  Peerage  Claim,  Bl.  220. 

POWER. 

1.  (Execution.)  A  testator  gave  the  residue  of  his  personal  estate  to  his 
wife  "  for  her  own  sole  use  and  disposal,  trusting  that  she  would  thereout 
provide  for  and  maintain  his  family,  and  particularly  his  own  son  and  at 

*  her  decease  give  and  hequeath  the  same  to  her  children  by  him  in  such 
manner  as  she  should  appoint :"  Held,  that  the  widow  could  not  exclude 
any  of  the  children.  (Kemp  v.  Kemp,  4  Ves.  771.)  That  unless  the  inte- 
rest be  expressly  given  over  in  case  of  no  appointment,  those  children  only 
would  take  who  could  have  taken  by  appointment ;  and  the  power  being 
plainly  testamentary,  could  be  only  executed  in  favour  of  children  who 
could  take- by  will;  an  unappointed  part  of  the  fund  would  therefore  be 
divided  between  the  children  living  at  the  mother's  death,  to  the  exclusion 
of  the  representatives  of  a  deceased  child.  (Needham  v.  Smith,  4  Russ. 
818.)— Walth  V.  Wallinger,  R.  &  M.  81. 

2.  (Execution. — Breach  of  trust.)  On  a  marriage,  the  wife's  property  was 
settled  to  her  for  life  for  her  separate  use,  with  remainder  as  the  wife 
sbotdd  appoint  by  any  writing  under  her  hand  attested  by  two  witnesses, 
then,  after  the  death  of  the  wife,  to  the  children  of  the  marriage.  The 
trustees,  upon  the  application  of  the  husband  and  wife,  made  by  letter 
signed  by  both  t>f  them,  but  not  attested,  parted  with  the  trust  fund  to  the 
husband.  On  a  bill  filed  by  the  children  after  the  death  of  the  wife,  held, 
that  the  ceremonies  required  by  the  settlement  were  introduced  for  the 
purpose  of  protecting  the  wife  against  the  influence  of  the  husband,  and 
the  trustees  were  liable  to  replace  the  fund.  (Cooke  v.  Quayle,  1  R.&M. 
535.)— Hop^'ns  v.  Myall,  R.  &  M.  86. 

PRACTICE. 

1.  (Ir^uinciian.)  «  An  order  that  a  defendant  in  contempt  for  breach  of  an 
injunction,  shall  stand  committed  unless  cause  be  shown  on  a  stated  day, 
is  not  irregular  though  served  personally.  (Rudge  t^.  Hughes,  R.  L.  B. 
fol.  1782.)'-Durant  v.  Moore,  R.  &  M.  33. 

2.  (Parties.)  Where  the  person  whose  interests  are  sought  to  be  affected  by 
a  decree  is  out  of  the  jurisdiction  of  the  Court,  the  suit  cannot  proceed  in 
his  absence.  (Roveray  v,  Grayson,  3  Swan.  145 ;  Stratton  v.  Davidson, 
1  R.  &  M.  484.)^ Browne  v.  Blount,  R.  &  M.  83. 

3.  (Alternative  prefer.)  Where  the  main  object  of  a  suit  entirely  fails,  the 
Court  will  vefme  a  secondary  and  trivial  relief,  on  which,  if  it  stood  alone, 
the  plaintiff  might,  perhaps,  be  entitled  to  succeed.  As  where  a  bill 
prayed  the  specific  performance  of  an  agreement  for  the  sale  of  a  rever- 
sionary interest,  or  in  the  alternative,  to  have  the  deposit  repaid;  the 
Court  having  decided  against  the.  plaintiflf's  right  to  the  principal  relief, 
refused  the  alternative  part  of  the  prayer,  and  dismissed  the  bill  with  costs. 
(Todd  V.  Gee,  17  Ves.  273.)— Kendall  v.  Beckett,  R.  &  M.  89. 

4.  (Serjeant  at  Arms.)    To  obtain  an  order  for  a  Serjeant  at  Arms  under 
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the  statute  1  Wm.  4,  c.  36,  s.  15,  rule  1,  in  the  affidavit  H  is  not  suf- 
ficient to  state  that  at  the  time  of  issuing  the  writ  of  attachment  the  de- 
fendant's last  and  only  known  place  of  ahode  was  in  the  county  into  which 
the  writ  was  issued;  it  must  state  the  party's  belief  that  at  that  time  the 
defendant  was  in  the  county  into  which  the  writ  was  issued. — Handfield  v. 
Wildesy  R.  &  M.  91. 

5.  (Same.)  To  ground  an  order  for  a  Serjeant  at  Arms  under  the  statute 
1  Wm.  4,  c.  36,  s.  15,  rule  1,  the  affidavit  need  not  state  the  party's  belief 
that  due  diligence  has  been  used  in  ascertaining  the  defendant's  residence, 
and  in  endeavouring  to  apprehend  him ;  but  it  must  swear  to  those  facts, 
and  in  some  way  or  other  satisfy  the  Court  of  their  truth.— TTr^A/  v. 
Greerif  R.  &  M-  93. 

6.  (Publicaiion*)  The  Court  will  not  make  an  order  for  the  puUication  of 
depositions  taken  in  a  suit  to  perpetuate  testimony,  whflst  the  witnesses 
are  alive. — Barmdale  v.  Lowef  R.  &  M.  142, 

7.  (Claim  before  Master.)  After  a  residuary  fund  had  been  paid  into  the 
Exchequer,  under  a  decree  establishing  the  right  of  the  Crown,  parties 
setting  up  a  title  to  the  fund  were  permitted,  upon  petition  in  the  cause, 
and  with  the  leave  of  the  Crown,  to  go  before  the  Master  for  the  purpose 
of  making  out  their  claim. — Moulton  v.  Attorney-General,  R.  &  M.  147. 

SPECIFIC  PERFORMANCE. 

(Reversionary  Interest.)    The  purchaser  of  a  reversionary  interest  seeking 

to  enforce  a  specific  performance,  must  show  that  the  transaction  was  in 

all  respects  fair,  and  that  an  adequate  consideration  had  been  given. 

(Peacock  v.  Evans,  16  Ves.  512;  Gowland  v.  De  Faria,  17  Ves.  20.)— 

Kendall  v.  Beckett,  R.  &  M.  89. 

TITHES. 

1 .  A  modus  payable  by  every  householder  in  lieu  of  the  tithe  of  hiiy,  with- 
out regard  to  the  fact  whether  suoh  householder  has  or  has  not  hay,  is 
valid  (Bennett  v.  Read,  4  Gw.  1272,);  but  otherwise,  if  it  be  not  alleged 
with  certainty  that  it  is  to  be  paid  without  regard  to  that  fact. — Gronow 
V.  Edwards,  R.  &  M.  102. 

2.  Sixpence  in  lieu  of  a  tithe  pig  is  rank. — S.  C. 

3.  A  modus  of  one  penny  for  fruit  and  garden  stuff  is  good,  though  not 
pleaded  to  be  for  fruit  and  garden  stuff  growing  in  a  garden.->~5.  C 

TITLE. 

The  rule  of  law  that  the  title  to  land  cannot  be  tried  in  an  action  for  money 
had  and  received,  applies  only  to  cases  where  the  present  right  to  land  is 
in  question,  and  not  to  cases  where  the  question  relates  only  to  past-gone 
rents;  as  a  suit  against  the  execfutor  of  a  person  wrongfully  in  possession 
for  the  past  rents  and  profits.  (Hambly  v.  Trott,  Cowp.  371 ;  Pulteney  v. 
Warren,  6  Ves.  72.) — M&neypenny  v.  Bristow,R,  &  M.  117. 

WILL. 

1.  (Uncertainty.)  A  conditional  bequest  "To  the  FeHows  and  Demies  of 
Magdalene  College,  Oxford,"  upon  the  happening  of  a  certain  event,  was 
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held  void  for  uncertainty ;  the  language  of  the  condition,  and  the  descrip- 
tion of  the  legatees,  being  so  obscure  that  the  Court  was  unable  to  collect 
the  intention  of  the  testator  with  respect  either  to  the  individuals  who 
were  to  take,  or  the  time  and  manner  of  taking. — Attorney  General  v. 
Sibthorpe,  R.  &  M.  107. 

2.  (Republication.)  Where  a  codicil  applies  solely  to  property  previously 
devised  by  the  will,  it  has  not  the  effect  of  republishing  the  will  so  as  to 
carry  after-acquired  property.    (Bowes  v,  Bowes,  7  T.  R.  482;  2  B.  &  P. 

.500.) — Moneypenny  v.  Bristowj  R.  &  M.  117. 

3.  (Constiniction,)  A  testator  gave  to  his  mother  an  annuity  for  life,  and 
after  her  decease  to  his  sister,  should  she  be  a  widow,  but  not  otherwise, 
"but  to  revert  back  to  his  children  after  her  death.  At  the  date  of  the  will 
and  death  of  the  testator  his  sister  was  a  married  woman,  and  she  conti- 
nued so  till  some  time  after  the  death  of  the  testator's  mother,  when,  her 
husband  having  died,  she  filed  her  bill  claiming  the  annuity.  A  general 
demurrer  was  allowed.  (Ellison  v.  Airey,  1  Ves.  sen.  Ill;  Godfrey  v. 
Davis,  6  Ves.  43.) — Bartleman  v.  Murchison,  R.  &  M.  136. 

4.  (Same.)    A  testator  gave  £4000  to  trustees,  to  be  invested  in  trust  to 
pay  the  dividends  to  his  daughter  S.  A.  during  her  coverture,  and  after 
the  decease  of  her  husband  G.  B.,  to  transfer  the  capital  to  her  father's 
own  use  aiid  benefit;  but  in  case  G.  B.  should  survive  S.  A.,  then  in  trust 
for  tlie  testator's  five  sous  and  tl^eir  issue  (if  any)  to  be  divided  among 
them  in  equal  shares,  such  issue  to  take  per  stirpes  and  not  per  capita. 
And  the  testator  gave  the  residue  of  his  personal  estate  to  his  five  sons 
and  their  jjespective  issue,  (if  any,)  such  issue  to  take  per  stirpes  and  not 
per  eapita^o  be  divided  amongst  them  in  equal  shares  and  proportions; 
the  shares  of  such  of  them  as  should  have  attained  the  age  of  twenty-one 
to  be  paid  to  them  respectively  forthwith  after  the  testator's  decease,  and 
the  shares  of  such  of  them  as  should  be  under  the  age  of  twenty-one  years 
to  be  paid  to  them  when  and  as  they  should  respectively  attain  such  age 
of  twenty-one  years : — Held,  that  upon  the  death  of  S.  A.  in  the  life-time 
of  G.  B.,  each  of  the  sons  of  the  testator  who  should  then  be  living  would  be 
absolutely  entitled  to  one-fiflh  part  of  the  stock;  but  if  any  of  them  should 
die  in  the  life-time  of  S.  A.,  leaving  issue,  such  issue,  if  living  at  the  death 
of  S.  A.,  would  be  entitled  to  such  share  as  the  parent  would  have  taken 
if  living;  such  issue  to  take  such  shares  equally;  and  that  the  sons  of  the 
testator,  living  at  his  death,  took  an  absolute  interest  in  the  residue. 
(Wilkinson  v.  South,  7  T.  R.  555 ;  Butter  v.  Ommaney,  4  Russ.  70.) — 
Pearson  v.  Stephen,  Bl.  204« 
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[2  Deacon  and  Chitty»  Part  2.] 


APPEAL. 

1.  (Subject  of,)  The  third  section  of  the  late  Bankrupt  Act  restricts  the  i*ight 
of  appeal  from  the  Court  of  Review  to  the  Lord  Oiancellor  to  matters  of 
law  or  equity,  or  on  the  admission  or  refusal  of  evidence.  Therefore  a 
mere  question  of  fact,  as  whether  a  party  is  or  is  not  a  trader,  is  not  the 
suhject  of  appeal. — Exp,  Hinton,  407. 

2.  {Special  cote,)  It  is  not  a  matter  of  discretion  in  the  Court  of  Review  to 
grant  an  appeal  in  a  special  case.  The  party  has  a  right  to  it  if  his  facts 
are  properly  stated. — S,  C, 

ASSIGNEE. 

1.  (Purchase  by,)  An  assignee  purchases  as  trustee  some  shares  of  the 
hankrupt  in  certain  mines,  and  after  retaining  them  as  trustee  for  a  year 
purchases  them  for  his  own  use :  Held,  that  the  whole  transaction  was 
void,  on  the  general  principle  that  an  assignee  cannot  purc^pe  the  bank- 
rupt's property,  either  for  himself  or  another,  and  therefore  that  although 
the  whole  transaction  was  fair,  yet  the  assignee  must  be  taken  to  hold 
the  shares  as  a  trustee  for  the  general  creditors  of  the  bankrupt;  the  bona 

fides  forms  no  part  of  the  question.    (Exp.  Bennett,  10  Ves.  385.) — Exp. 
Gtylls,  290. 

2.  (^Accounts.)  One  of  two  assignees  signed  the  audit  paper  previous  to  a 
dividend,  admitting  that  a  certain  sum  was  reserved  by  the  assignees  and 
applicable  to  the  claims  of  the  joint  creditors.  The  bankrupt,  after  the 
death  of  this  assignee,  was  held  entitled  to  an  enquiry  whether  any  part  of 
the  sum  reserved  ever  came  to  the  hands  of  the  suniving  assignee.  (6 
Geo.  4,  c.  16,  8.  132.)— £r/7.  Coombes,  319. 

3.  (Official.)  Although  the  Court  has  a  controlling  power  in  the  appoint- 
ment of  an  official  assignee  by  the  Commissioner  (1  &  2  Wm.  4,  c.  56,  s. 
41,)  yet  the  Court  will  not  interfere  unless  the  commissioner  has  exercised 
an  unsound  discretion  in  the  appointment. — Exp.  Bramston,  375. 

4.  (Action  by  creditor.)^  Where  the  assignees  refuse  to  bring  an  action  for 
the  recovery  of  property  which  a  crediter  alleges  to  have  belonged  to  the 
bankrupt,  the  Court  will  not  order  a  new  election  of  assignees,  but  will 
permit  the  creditor  to  bring  the  action  in  the  name  of  tlie  assignees,  upon 
entering  into  a  proper  indemnity. — Exp.  Kyland,  392. 
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COSTS. 

Where  an  order  had  been  made  under  the  old  juiudictkm  in  bankniplejr,  6r 
the  taxation  of  the  solicitor's  InU  of  costs,  the  Court  doubted  whether  they 
could  hear  a  suhseijuent  peittion  for  the  costs  of  the  taxation,  until  tW 
Master  liad  made  his  certificate  under  the  former  order,  and  the  original 
petition  was  also  set  down  in  the  paper.— £ip.  Ehee^  332. 

EXAMINATION. 

Where  a  bankrupt  has  sold  goods  for  a  price  lower  than  what  be  gave  lor 
them,  the  purchaser,  when  summoned  before  the  Commisrioner  for  exami- 
nation, is  bound  to  answer  the  question,  **  to  whom  did  you  subaequcntlj 
sell  the  goods?"  for  it  materially  concerns  the  estate  of  the  bankrupt  to  as- 
certain whether  the  sale  was  homafide,^In  the  matter  of  Faikf  415. 

FIAT. 

1.  After  a  frtt  had  issued,  the  bankrupt  entered  into  a  n^;ociation  with  his 
creditors  to  prevent  the  prosecution  of  it;  and  the  solicitor  of  one  of  the 
creditors  promised  to  communicate  his  final  determination  at  a  certain 
time  on  the  following  day,  being  the  sixteenth  after  the  date  of  ihefiat ; 
but  before  the  time  expired  he  struck  another  docket  for  non-proaecution 
of  the  first  under  the  general  order.  A  petition  to  supersede  the  ^nijiat 
was  dismissed  with  costs. — JSsp.  Baker,  362. 

2.  (Cc»t$,)  Where  a  fiat  is  annulled  after  a^udication,  for  an  insufficient 
act  of  bankruptcy,  it  is  always  at  the  costs  of  the  petitioning  creditor.— 
Exp.  Fletcher,  374. 

And  see  Practice,  8. 

GUARANTEE. 

C.  and  Co.,  before  their  bankruptcy,  guaranteed  to  J.  A.  the  payment  of 
£300,  for  the  erection  by  him  of  a  sugar  mill  for  D.,  on  the  production  by 
J.  A.  of  the  certificate  of  an  engineer  that  he  had  properly  ejected  the 
mQl.  The  certificate  was  produced,  stating,  however,  a  deviation  firoro 
the  original  plan  with  the  consent  of  D.,  upon  which  C.  and  Co.  informed 
J.  A.  that  "  it  would  not  be  in  their  power  in  their  then  circumstances  to 
make  the  payment:"  Held,  that  C.  and  Co.  not  having  made  any  objec- 
tion to  the  sufficiency  oi  the  certificate,  their  assignee  could  not  do  so, 
and  therefore  that  J.  A.  might  prove  for  the  £300  under  the,^  against 
C.  and  Co f^Exp,  Ashwell,  281. 

MORTGAGE. 

1.  {Equitable,)  M.  and  A.  deposit  with  S.  and  Co.  1^  mortgage  deeds  of 
certain  colonial  property  for  securing  a  floating  balance  due  firom  M.  and 
A.  to  S.  and  Co.,  and  afterwards  execute  an  assignment  of  the  mortgage 
debt,  <'  in  addition  to  the  securities  then  already  held  by  S.  and  Co.,"  but 
without  making  any  actual  assignment  of  the  mortgage  itself,  or  the  mort- 
gage property :  Held,  that  the  object  of  the  deposit  being  clear,  S.  and  Co. 
continued  the  equitable  mortgagees  of  the  property. — Exp,  Smith,  271. 

2.  (Same.)    Where  an  equitable  mortgagee  is  also  an  assignee,  a  sdidtor 

VOL.  x.  GO 
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will  be  appointed  to  take  the  account,  and  conduct  the  sale.    (Exp.  Cow- 
dry,  2  G.  &  J.  272.)— Exp,  Lees,  360. 

3.  {Priority.)  An  equitable  mortgagee  will  not  be  preferred  to  a  subse- 
quent  legal  mortgagee  who  has  no  notice  of  the  equitable  mortgage;  and 
the  onus  lies  on  the  former  claiming  a  priority  to  prove  that  the  latter  had 
such  notice.-^ £jy.  Hardy,  393. 

4.  (Crops.)  An  equitable  mortgagee  is  entitled  to  the  growing  crops  and 
rents  from  the  date  of  the  order  of  salii^.  (Expw  Bignold,  3  G.  &  J.  273.) 
— Eacp.  Bignold,  398. 

5;  (Thtstee.)    Where  a  conveyance  by  way  of  mortgage  is  made  to  a  trus- 
■  tee  for  the  mortgagee,  in  trust  to  sell,  and  the  trustee  becomes  a  banlrtrupt, 
the  mortgagor  should  join  in  the  application  fbr  the  appointment  of'  ano- 
ther trustee.     (6  Geo.  4,  c.  16,  s.  79.) — Exp,  Orgill,  413. 

NEW  TRIAL. 

Where  upon  the  trial  of  an  issue  to  ascertain  whether  at  the  time  of  issuing: 
the  commission  the  bankrupt  was  indebted  to  the  petitioning  credifor  in 
a  sufficient  sum  to  support  the  commiiision,  the  bankrupt  took  an  objection 
to  the  constitution  of  the  debt,  which  he  had  not  alleged  in  his  petition  to 
supersede,  and  the  jury  found  a  verdict  against  the  petitioning  creditor,  the 
Court  granted  a  new  trial  on  the  groniid  of  surprise. — Exp.  Christie, 
461. 

POLICY. 

An  equitable  mortgagee  of  two  policies  of  assurance  which  the  bankiupt 
had  efiected  on  his  life,  wrote  to  the  insurance-office,  saying,  "  I  am  holder 
of  the  under-mentioned  policies,  and  shall  feel  obliged  if  you  will  inform 
me  what  sum  the  office  will  give  me  if  they  are  delivered  up  to  be  can- 
celled, with  t'he  consent  of  the  parties:"  Held,  that  this  was  a  sufficient 
notice  to  the  office  of  a  change  of  ownership ;  and  thts  assignees,  Who 
contested  the  validity  of  the  mortgage  on  the  ground  of  insufficient  notice, 
were  directed  personally  to  pay  ^e  coftts  of  a  petition  presented  by  them 
fbr  that  purpose.  (See  «fones  v.  Gibbons,  9  Ves.  411* ;  WiIliAms  v.  Thorp, 
2  Sim.  259.)— J5r^  Siright,  314. 

PRACTICE. 

t.  (Motion.)  Where  an  order  in  bankruptcy  reserves  fiirther  directiotis 
and  costs,  a  subsequent  application  as  to  costs  only  may  be  made  by  mo- 
tion; but  as  to  further  directions  it  must  be  by  petition'.-^  JElrp.  Shaiholt, 
286. 

i.  (Service.)  The  solicitor  for  the  respondents  oijght  to  have  ii6t\ce  of  an 
Amplication  as  well  as  the  respondents  themselves. — S.  C. 

5.  (AJfidftvits.)  On  the  hearing  of  exceptions  to  the  Master'^s  report,  those 
affidavits  only  in  suppori  of  or  against  the  6riginal  petition  cstn  be  read, 
which  were  used  in  evidence  before  the  Master. — Exp.  Grylh,  290. 

4.  (Same.)  Where  the  affidavits  in  support  of  a  petition  were  very  volitnri- 
noiis,  the  Court  gave  time  to  the  respondent  to  answer  them,  on  payment 
of  the  costs  of  the  Application  and  of  the  d^,  although  the  petition  was  in 
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tK^  ^1^  ibr  ft^mng,  and  twelve  days  had  els^d  since'  tbe  affidavits 
were  fifed. — JB.rp.  Wiliknmon,  317. 

5.  (im/eeli&n  qfproceedmg$.)  Where  a  person  against  whom  a  fiaf  is 
issued,  applies  to  the  Court  for  a  suspension  of  the  advertisement,  and 
swears- peig(ivel)r  the*  there  n  no*  petilioiiing  creditor,  it  is  not  neeessaiy 
dMift  the  Coivt  sfaoiild  inspaet  tibe  proceediiigik<««» Jifi  the  nmiier  of  Fkieker, 
377. 

6.  (Same.)  Where  a  trader  against  whom  a  fiat  issues  swears  that  h6  owes 
no  deht  to  the  petitioning  creditor,  aad  haa  committed  no  ad  ^f  haalh 
rufiteyy  hut  on  the  cMitraiy  is  solveiit,  the  Coust  wiU  starf  tfar  adnrtHue- 
ment;  cLfartiari  when  upon  inspeetii^  the  pioee«dings  4he  Court  is  of 
opinion  that  the  requisites  to  support  the  commission  have  not  heen  made 
o\xi.—Exp.  Fletcher,  327. 

7.  {Answering  affidavits,)  When  a  petition  is  in  the  paper  for  hearing  on 
Monday,  and  the  respondent  files  his  affidavits  on  the  Saturday  previous, 
althoogh  the  respondent  may  read  them,  yet  the  petitioner  is  entitled  to 
lAne  to  answer  them  on  payment  of  the  costs  of  the  day. — Bxp,  GladcHshf 
330. 

8.  (Fiat,)  Where  the  major  part  of  the  creditors  and  the  witnesses.  <• 
prove  the  reffuisiteft  of  (be  hankrvq^y,  as  well  as  one  of  ike  honknq^ 
resided  in  Northumherland  and  Durhai%  and  the  el^ts  of  the  Viwk- 
rupts  were  also  in  one  or  other  of  those  counties,  the  fiat  was  ordered  to  he 
directed  to  commissioners  in  the  country. — Exp,  Bolaiiy  331. 

9.  (Petition  of  rehearing.)  Although  six  months  is  the  time  limited  by  the 
practice  of  the  Court  for  pres^iting  a  petition  for  rehearing^  semble,  that 
under  special  circumstances  it  may  be  dispensed  with. — Exp.  White,  334, 

10.  (Affidavk.y  An  affidavit,  though  not  filed,  may  be  read,  upon  an  nn- 
dertaking  to  file  it— £jp.  Baker,  36a. 

^1.  (Signiiig  petiHem.)  A  speciai  order  hairing  been  obtamed  for  aa  i^nt 
to  the  petitioner,  who  was  abroad,  to  sign  the  petition  on  his  behalf  Was 
dischai^ed  with  costs,  on  the  ground  that  it  might  have  been  done  under 
the  General  Order  of  12th  of  August  1809.— Hay.  Moore,  369.  ' 

12.  (Illection.)  Where  a  bankrupt  petitions  to  supersede,  and  at  the  same 
time  brings  an  action  to  try  the  validity  of  the  bankruptcy,  the  Court  will 
not  compel  him  to  elect  which  proceeding  he  will  continue,  but  will  order 
the  petition  to  stand  over  until  the  result  of  the  action  is  known.     (Exp. 

X  Price,  Buck,  230 ;  3  Madd.  228.)— Ea-j?.  Chambers,  372. 

13.  (Taxing.)  A  petitioning  creditor's  bill  was  ordered  to  be  taxed l)y  one 
of  the  deputy  registrars,  objectionable  charges  having  been  allowed  by  the. 
commissioners. — Exp.  Hattersley,  373. 

14.  (Exceptions.)    Where  affidavits  are  referred  to  the  registrar  for  scandal, 
•    and  one  of  the  parties  means  to  except  to  this  report,  the  exception  must 

be  taken  immediately  the  registrar  certifies. — Exp,  WilUamsun,  382^ 

15.  (Prosecuting  order,)  Senible,  that  when  a  petitioner  obtains  a  condi- 
tional order  of  the  Court,  he  is  boimd  to  prosecute  such  order,  under  peril 
of  paying  costs  to  the  other  party. — Exp,  Austen,  384i 
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16.  (Bankrupt*8  hut  examinatum,)  Where  iiiom  unavoidable  accident  the 
commiflsionera  are  prevented  from  meeting  to  take  the  bankrupt's  last 
examination,  the  Court  will  appoint  another  day  for  that  purpose. — Exp, 
Watton,  388. 

1 7.  {PfAper  of  aiiamey,)  A  power  of  attorney  from  a  creditor  residing 
abroad  to  sign  the  bankrupt's  certificate,  is  sufficiently  authenticated  by 
the  attestation  of  a  notary  public,  without  any  affidavit  to  verify  the  signa- 
ture.— Erp,  Myert,  406. 

18.  (Affidavit,)  A  reference  for  scandal  in  an  affidavit  will  be  granted, 
even  after  the  petition  has  been  heard,  but  not  a  reference  for  imperti- 
nence.   (Exp.  Williamson,  1  D.  &  C.  529.)— £t/».  Williamson,  414. 

19.  (Conveyance  by  bankrupt,)  If  the  bankrupt  refuses  to  join  in  the  con- 
veyance of  any  part  of  his '  estate,  the  Court  will  make  an  order  for  him 
to  do  so,  under  the  statute  6  Geo.  4,  c.  16,  s.  78. — Esp.  Jackson,  458. 

20.  (Lapse  of  Time,)  After  a  lapse  of  twenty  years,  and  the  death  of  the 
petitioning  creditor  and  the  bankrupt,  the  Court  will  not  entertain  a  peti- 
tion A>r  a  supersedeas  on  the  gromid  of  fraud. — Exp,  Granger,  489. 

•  » 

PRIVATE  HEARING.   , 

Quare,  whether  the  Court  has  power  to  hear  a  matter  in  private :  no  rule  x>b 
the  sulject  now  exists. — In  re  Chambers,  395. 

PROMISSORY  NOTE. 

A  bankrupt  and  eight  odier  persons  concerned  in  a  joint  undertaking,  made 
a  promissory  note  for  the  purpose  of  securing  the  repayment  of  a  loan  of 
money,  which  the  bankrupt  signed  some  days  after  the  party  who  borrowed 
the  money :  Held,  that  no  additional  stamp  was  necessary,  if  the  last  sig- 
nature was  put  before  the  money  was  advanced;  or  if  the  bankrupt  had 
promised  to  sign  the  note  before  the  advance  of  the  money,  notwithstand- 
ing it  might  not  actually  have  been  signed  until  afterwards. — Exp.  White, 
334. 

PROOF. 

1.  (Notice  of  dishonour,)  A.  discounts  for  B.,  three  bills  drawn  by  B.  on  C, 
B.  is  declared  a  bankrupt,  one  of  the  bills  becomes  due  before  and  the 
others  after  the  bankruptcy ;  none  of  them  are  paid,  and  A.  gives  no 
notice  to  B.  of  their  dishonour :  Held,  that  A.  could  not  prove  the  first 
bQl,  not  having  given  notice  of  dishonour,  but  that  he  might  prove  the 
others,  they  having  become  due  after  the  bankruptcy,  and  no  return  there- 
fore being  necessary. — Exp,  Solarte,  361. 

2.  (BiU,)    B.  sends  to  A.  five  bills  drawn  by  B.  on  C,  receiving  in  return 
.  A.'s  acceptances  for  the  amount,  which   B.  discounted  with  his  own 

bankers,  but  which  not  being  paid  by  A.,  (who  was  declared  bankrupt 
before  they  became  due,)  were  proved  by  the  holders  under  a  commission 
against  B.,  A.  having  never  negociated  the  five  bills  sent  him  by  B.: 
Held,  that  the  assignees  of  A.  could  not  prove  under  the  commission 
against  B.    (Sarnett  v.  Austin,  4  Taunt,  201.)— 5.  C. 
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d.  {Collateral  security.)  The  trustees  under  the  marriage  Betdement  of  a 
bankrupt  advance  him,  on  the  security  of  his  bond,  the  amount  of  the 
trust  fund  (being  his  wife's  fortune,)  for  the  purpose  of  being  employed  in 
his  business ;  and  one  of  the  trustees  afterwards  enters  into  a  parol  agree- 
ment with  the  bankrupt  and  his  partner,  that  the  loan  should  be  consi- 
dered as  a  debt  due  from  the  partnership :  Held,  that  the  trustees  had  a 
right  to  prove  both  against  the  joint  and  separate  estates,  and  to  take  their 
election  from  which  they  would  receive  dividends.  (Exp.  Jackson,  1  Ves. 
jun.  131 ;  Exp  Williams,  Buck,  13.)— !>/>.  JCfdie,  321. 

4.  {Joint  or  several,)  A  testator  indebted  on  bond  devises  his  real  estate  to 
the  bankrupt  and  two  other  trusteed  for  payment  of  his  debts.  The 
creditor,  after  the  testator's  death,  brings  an  action  against  the  bankrupt 
and  the  other  devisees,  and  recovers  a  joint  judgment :  Held,  that  he 
could  not  prove  under  the  separate  commission  against  the  bankrupt,  even 
for  the  purpose  of  voting  in  the  choice  of  assignees. — JEU/>.  Fearte^  451. 

REPUTED  OWNERSHIP. 

1.  W.,  a  horse  contractor,  let  a  cart  horse  on  hire  to  N.,  who  retains  it  in  his 
possession  a  twelvemonth  previous  to  his  bankruptcy :  Held,  that  Uiere 
being  no  proof  of  the  horse  ever  having  belonged  to  the  bankrupt,  and 
-the  evidence  rebutting  that  presumption,  it  did  not  pass  to  the  asng'* 
nees. — Exp,  Wiggins,  209. 

2.  The  Court  will  not  interfere  by  ordering  the  messenger  to  withdraw  from 
the  possession  of  goods  which  he  has  seized  under  the  bankruptcy,  in  any 
case  of  reputed  ownership. — Exp,  Hasling,  389. 

SOLICITOR. 

Although  the  solicitor's  bill  has  been  paid,  yet  it  will  be  ordered  to  be  taxed 

on  the  application  of  the  assignees,  without  any  special  reason  being  as* 

signed  for  the  taxation. — Exp,  Pickeringf  387. 

UNCLAIMED  DIVIDENDS. 

1.  The  Court  will  not  order  unclaimed  dividends  to  be  distributed  among 
the  creditors,  without  ample  notice  having  been  given  to  the  persons  en- 
titled ;  ei^cially  where  a  long  period  has  elapsed  before  any  dividend  has 
been  made. .  (Exp.  Donaldson,  1  D.  &  C.  110.) — Exp.  Fedden,  379. 

2.  Semble,  that  the  unclaimed  dividends  of  joint  creditors  ought  to  go  to  the 
joint  creditors,  and  those  of  separate  creditors  to  the  separate  creditors. 

WITNESS. 

{Bankrupt.)  On  a  petition  by  the  owner  of  a  horse  let  on  hire  to  a  bankrupt^ 
for  the  redelivery  of  the  horse,  the  bankrupt,  on  a  vivA  voce  exatnihatioll, 
cannot  be  called  for  the  respondents,  he  being  an  incompetent  witness  to 
increase  the  fund.-'- J&r/>.  ^^tiu,  269.  *     ' 
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Ridley  v.  Weston,  2  Moo.  &  S.  724    Process,  4 

Roots  V.  Lord  Dormer,  4  B.  &  Ad.  77  • Auction 

Roper  V.  Sheasby,  1  C.&M.496    '. Costs,  3 

Sabine  V.  Field,  1  C.&M.466    Practice,  11 

Saijeant  t.  Cowan,  1  C.  &  M.  491 Sheriff,  2 

Siddall  v.  Rawclifle,  1  C.  &  M,  487 Promissory  note 

Smith  V.  Bond,  10  Bing.  125 Bond,  2 

V.  Escudier,  3  Tyrw.  219 Practice,  16 

V.Stephens,  3  Tyn  219 Practice,  17 

Smyth  V.  Latham,  9  Bing.  692 ' Office 

Spiers  v.  Morris,  9  Bing.  687    ^ , .  .Evidence,  1 ;  Practice,  3 

Stammers  v.  Yearsley,  10  Bing,  35    • Pleading,  6 

Storr  V.  Bowles,  4  B.  &  Ad.  112    Practice,  I 

Sturchv.  Clarke,  4B.&Ad.  113    Distress,! 

Sweet  V.  Archbold,  10  Bing.  133 Copyright 

Sylvester  v.  Anthony,  9  Bing.  746 • Evidence)  2 

Tenny  v.  Jones,  10 Bing.  75 * .Presumption 

Thomas  v.  Thomas  2  M.&S.  730 Practice,  20 

Twyning,  demandant,  10  Bing.  65 .Practice,  7 

Williams  v.  Holland,  10  Bing.  112 Action  on  the  Case 

Witham  Navigation  Company  v.  Padley,  4  B.  &  Ad.69 . ...:....;  Highway  Acts 

WooUey  v.  Sloper,  9  Bing.  754 Executor  and  Administrator 

Woosnam  V.  Price,  1C.&M.352 Bail,  2;  Practice,  9 

Wrightv.  Bruister,4B.&Ad.ll6 Toll,  2 
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EQUITY. 

Adftmson  v.  Evitt;  R.  &  M.  66    . .  *  */  * ADnuity 

Alexander  v.  Duke  of  Wellington,  R.  &  M.  35 Military  Prize 

Attorney-General  ▼.  Sibthorpe,  R.  &  M.  107 Will,  1 

Bartleman  v.  Murchbon,  ft.  6e  M.  186  Will,  3 

Barnsdale  v.  Lowe,  R.  &  M.  142  Practice,  6 

Brook  V.  Smith,  R.  &  M.  73 Infant  Heir,  1 

Brown  t.  Pocock,  R.  &  M.  210 -Husband  and  Wife,  6 

Browne  v.  Blount,  R.  &  M.  83 Practice,^ 

Cfas^man  v.  Teonant,  -R;  &  M.  74 Infant  Heir,  2 

Davis  V.  Battine,  R.  &  M.  76 Mortgage 

Devon  Peerage  Claim,  B1.220 « Peerage 

Durante  v.  Moore,  R.  &  M.  33  Practice,  1 

Fenntr  v.  Taylor,  R. ^-M.  1^. Husband  and  Wife,  3 

OroBOw  v.  Edwanls,  R.  &  M.  102 Tithes,  1, 2, 3 

Handfield  v.  Wildes,  R.  &  M.  91 - Practice,  4 

Hopkins  v.  Myall,  R.  £c  M.  86 .Power,  2 

Jones  \.  Salter,  R.  &  M.  208 Husband  and  Wife,  4 

Kendall  v.  Beckett,  R.  &  M.  89 Practice,  3  ;  Specific  Performance 

Kidney  V.  Cockbum,  R.  &  M.  167 .Evidence,  2 

Money  penny  v.  Briston,  R.  &  M.  117 Account;  Title ;  Will,  2 

Monkton  v.  Attorney- General,  R.  &  M.  1 47 Evidence,  1 

Moulton  V.  Attorney-General,  R.  &  M.  147 • Practice,  1 

Pearson  v.  Stephen,  Bl.  204 Will,  4 

Shewen  v.  Vanderhorst,  R.  &  M.  75 Executor 

Stanton  v.  Hall,  R.  &  M.  175 Husband  and  Wife,  1 

Tatham  v.  Wright,  R.  &  M.  131 New  Trial ;  Costs 

Tyler  v.  Lake,  R.  &  M.  183 • Husband  and  Wife,  2 

Walsh  V.  Wallinger,  R.  &  M.  81    Power,  2 

Weaver  v.  Maule,  R.  &  M,  97 Copyhold 

Woodmeston  v.  Walker,  R.  &  M.  197 Husband  and  Wife,  5 

Wright  V.  Green,  R.  &  M.  93 PracticCi  5 
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BANKRUPTCY. 

AjshwoU,  £i|».  D.  &  C.  281 .V. . . .  Guarantee 

Aii«ten,£zp.P.&C.284. Practice,  15* 

Baker,  Exp.  D..&  C.  3©,  366   Fiat,  1;  Practice,  10 

Bignold,  Exp.  D.  &  C.  398 Mortgage,  4 

Bolan,  Exp.  D.  &  C.  331 Practice,  8 

Bramston,  Exp.  B^  &  C.  375 Assignee,  3 

Chambers,  Exp.  D.  &  C.  372 Practice,  12 

Christie,  Exp.  D.&C.  431   ^ New  Trial  . 

Coombs,  Exp.  D.  &  C.  319 Assignee,  2 

Elsee,  Exp.  D.  &  C.  332  Costs 

Fedden,  Exp.  D.  &  C.  379 Unclaimed  Dividends,  1,  2 

Fletcher,  Exp.  D.  &  C.  327,  374 Fiat,  2  j  Practice,  6 

Gladdbh,  Exp.  D.  &  C.  330   Practice,  7 

Granger,  Exp.  D.  &  C.  489  .Practice,  20 

Grylls,  Exp.  D.  &  C.290 Assignee,  1  \  Practice,  3 

Hardy,  Exp.  D.  &  C.  393 Mortgage,  3 

Hasting,  Exp.  D.  &  C.  389 Reputed  Ownership,  2 

Hattersley,  Exp.  D.  &  C .  373 Practice,  13 

Hinton,  Exp.  D.  &.  C.  407  Appeal,  1,  2 

In  re  Chambers,  D.  &  C.  395 Private  Hearing 

In  the  matter  of  Falk,  D.  &  C.  415 Examination 

In  the  matter  of  Fletcher,  D.  &  C.  317 Practice,  5 

Jackson,  Exp.  D.  &  C.  458 Practice,  19  . 

Kedie,  Exp.  D.  &  C.  321 Proof,  3 

Lees;  Exp.  D.  &  C.  360    Mortgage,  2 

Moore,  Exp.  D. &  C.  369 a  .  .Practice,  11 

Myers,  Exp.  D,  &  C.  406 a Practice,  17 

Orgill,  Exp.  D.  &  C.  413 Trustee,  5 

Pearse,  Exp.  D.  &  C.  451   , ' Proof,  4 

Pickering,  Exp,  D.  &  C.  387 ; Solicitor 
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RyUod,  Exp.  D.  &  C.  392 Assignee^,  4 

ShadboU,  Exp.  D.  &C.286  Practice,  1,2 

Smith,  Exp.  D.  &  C.  271 Mortgage,  1 

Solarte,  Exp.  D.  &  C.  361   Proof,  1,  2 

Stright,  Exp.  D.  &C.  314 Policy 

.Watson,  Exp.  D.  &  C.  388 • .Practice,  16 

White,  Exp.  D.  &  C.  334 Practice ;  Promissory  note 

Wiggins,  Exp.  D.  &  C.  209 Reputed  Ownership ;  Witness 

Williamson,  Exp.  D.  &  C.  182,  317,  414    Practice,  4;  Practice,  14, 18 


447 


ABSTRACT  OF  PUBLIC  GENERAL  STATUTES. 

3  &  4  WiLtiAM  IV. — {continued*) 

Cap.  21. — An  Act  to  suspend,  until  the  end  of  the  next  Session  of  Parlia* 
ment,  the  making  of  Lists,  and  the  Ballots  and  Enrolments  for  the 
Militia  of  the  United  Kingdom.  [28th  June,  1833.] 

Cap.  22. — An  Act  to  amend  the  laws  relating  to  Sewers. 

[28th  June,  1833.] 
Cap.  23. — An  Act  to  reduce  the  Stamp  Duties  on  Advertisements,  and  on 
certain  Sea  Insurances;  to  repeal  the  Stamp  Duties  on  Pamphlets,  and 
on  Receipts  for  sums  under  Five  Pounds;  and  to  exempt  Insurances  on 
Farming  Stock  from  Stamp  Duties.  [28th  June,  1833.] 

S.  1.  The  duties  granted  in  Great  Britain  by  55  Geo.  3,  c.  184,  on 
certaiij  sea  insurances,  and  on  receipts  for  sums  under  five  pounds;  the 
duties  granted  in  Great  Britain  by  the  same  act,  on  pamphlets  and  adver- 
tisements ;  and  the  duties  granted  in  Ireland  by  56  Geo.  3,  c.  56,  on  the 
same  articles,  repealed,  except  as  to  arrears. 

S.  2.  Grant  of  new  duties  on  advertisements  and  sea  insurances,  men- 
tioned in  the  schedule  annexed  to  the  act,  (\8,6d.  on  every  advertisement 
in  Great  Britain,  It.  in  Ireland). 

S.  3.  Copies  of  all  pamphlets,  periodicals,  &c.  containing  advertise- 
ments, to  be  sent  to  the  head  office  for  stamps  within  six  days  after  pub- 
lication. 

S.  4.  Powers  of  former  acts  to  be  in  force  and  put  in  execution  with 
regard  to  the  duties  hereby  granted. 

S.  5.  Insurances  on  agricultural  produce,  farming  stock,  and  imple- 
ments of  husbandry,  exempted  from  stamp  duty. 

S.  6.  Separate  accounts  of  such  insurances  to  be  rendered  quarterly  to 
the  commissioners  of  stamps. 

S.  7.  Act  may  be  altered  this  session. 

Cap.  24. — ^An  Act  to  amend  an  Act  of  the  Tenth  Year  of  his  late  Majesty, 

for  regulating  the  Reduction  of  the  National  Debt.        [9th  July,  1833.] 

Cap.  25. — An  Act  for  raising  the  sum  of  Fifteen  Millions,  Seven  Hundred 

Fifty-two  Thousand,  Six  Hundred  and  Fifty  Pounds,  by  Exchequer  Bills, 

for  tiie  Service  of  the  Year  one  thousand  eight  hundred  and  thirty-three. 

[9th  July,  1833.] 
Cap;  26. — An -Act  to  repeal  so  much  of  an  Act  passed  in  the  Parliament  of 
Ireland^  in  the  thirty-fourth  year  of  his  Majesty  King  George  the  Third, 
as  imposes  Fines  on  the  Masters  of  Vessels  lying  in  the  River  LifTey,  for 
having  Fires  on  board.  [28th  June,  1833.] 

Cap.  27. — An  Act  for  the  Limitation  of  Actions  and  Suits  relating  to  Real 
Property,  and  for  siropliiying  the  Remedies  for  trying  the  Rights  thereto. 

[24th  July,  1833.] 
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S.  1.  Defines  the  sense  in  which  certain  words  are  to  be  construed  in 
the  act. 

S.  2.  After  31st  December,  1833,  no  person  shall  make  an  entry  or 
dSsfress^  dr  l^rkig  txi  aefioD^,  tb  tecwet  fjkni'  or  reiH,  Mt  Wifftin  twenty 
years  after  the  right  first  accrued  to  some  person  under  whom  he  claims, 
or  to  himself. 

S.  3.  Such  right  shall  be  deemed  to  have  first  accrued, — where  the 
party  shftH  hame  been  lA  possessioir  or  receipt  of  renty  aad  having  been  i0 
shali  have  been*  dispossessed  er  have  discontimied  such  possessioft  of  re- 
ceipt,— at  the  tiTne  of  suph  dispossession, &c.  or  attbe  last  receipt  of  rent  *. 
and  when  the  party  claims  the  estate  or  interest  of  a  deceased  person, 
who  eoatintted  in  possession  to  his  death,  and  was  the  last  person  enti- 
tled who  liad  been  in  pos8es«iK>%  &e. — at  the  time  of  such  death;  an4 
whea>  the  party  clamMr  in  respect  of  an  estate  or  interest  grantedy  &c.  by 
any  instrument  other  t^an  a  will^  under  which  no  person  has  beea  in 
possession^  &e.— at  the  time  when  the  party  olaiming,  or  the  person 
tfaremgh  whom  he  claims^  beesme  entitled  to  possession,  ^e.  by  Virtue 
of  sucb  instrument;  and  when  the  estate  or  interest  claimed  shall  have 
been  9inyjkiure  estate  or  interest^  in  respect  of  which  no  person  has  ob- 
tained possession  or  receipt  of  rent  or  profits, — at  the  time  wlven  it  became 
an  estate  or  interest  in  possession  ;>  and  when  the  party  claims  by  r£a- 
son  of  any  forfeiture. or  breach  of  eofidition,-^— at  the  trrae  of  the  forfeiture 
ineutred  ov  condition  bv(^oen. 

S.  4.  When  the  right  upon  a  forfeiture  or  breach  of  condition  shall 
have  aecrued  in  respeet  of  an  estate  in  remainder  or  reversioi^  and  it  has 
not  bften  taken  advaihti^e  of,  the  right  shall  be  deemed  to  have  aeeraed 
anew  when  the  estate  became  an  estate  in  possession. 

^/  d.  The  sfitme  pfoyision  in  favour  of  a  revernoner,  tboagli  he  may 
have  been  in  possession,  &c.  previously  to  the  ereatioA  of  the  interme- 
diate esfeittf^ 

S.  5.  Administrator*  iQay  elaim  as  if  appoiirted  immediately  on  the 
d^atb  of  the  iiAeetatei 

S.  6.  Where  any  person  is  in  possession  or  rcteipt  of  land  or  rent  as 
tenant  at  will,  the  right  of  the  party  eirtitled  subject  thereto,  slurtl  be 
deemed  to  have  acemed  either  at  the  expimtion  of  tl>e  tenancy,  or  oire 
year  after  its  commencement;  but  no  mortgagor  or  cestui  ^e  trust  to  be 
considered  a  tenant  at  will  to  his  mortgagee  or  trustee. 

S«  7«  In  case  of  a' tenancy  from  year  to  year^  or  other  period,  without 
lease  in  writing,  the  right  shall  accrue  at  the  end  of  the  first  yes^f  or 
other  period,  or  at  the  last  receipt  of  rent,  which  shall  last  happen. 

S.  8.  Id  ease  qf  a  lease  in  writing  reserving  20s.  or  upwards,  wherQ 
the  rent  shall  have  been  received  by  seme  person  wrongfully  claiming 
■  the  reversion  expectant  on  such  lease,  and  no  payment  shall  have  been 
afterwards  made  to  the  person  rightfully  entitled^  the  right  of  the  person 
entitled  subject  to  the  lease,  to  make  an  entry^  &c:  shall  be  deemed  to 
have  accrued  at  the  time  of  the  first  wrongful  receipt  of  rent,  and  not 
upon  the  determination  of  the  lease. 
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S.  10.  No  Aer6  6ntfy  (o  b^  deemed  a  {^session  of  fond. 

S.  11.  No  continual  or  other  diim  to  preserve  the  right. 

S.  12.  The  possession  of  a  coparcener,  joint  tenant,  or  tenant  in  com- 
mon, of  more  than  his  own  share,  (unless*  it  was  for  the  benefit  of  the 
other  parties  entitled,)  not  to  be  deeded  the  possession  of  the  others. 

S.  13.  The  possession  of  a  younger  t>rother  or  otiier  relation,  not  to  be 
deemed  the  possession  of  the  party  entitled  as  heir. 

S.  14.  A6  acknowledgment  of  title  in  writitng,  given  to  the  party  enti- 
tled or  his  agent,  signed  by  the  person  in  possession  or  recef|>t  of  land 
or  rent,  to  be  equivalent  to  possession  of  receipt  by  the  former;  and  his 
right  to  accrue  at  the  time  when  the  last  of  such  aclnowledgmenfa  was 
given. 

S.  15.  Where  no  such  aclenowledgment  shall  have  been  given  before 
the  passing  of  this  act,  and  at  the  time  of  its  passing  the  possession  was 
not  adverse  to  the  right  of  the  party  claLiming,  his  right  not  to  be  barred 
until  five  years  after  the  passing  of  the  act. 

S.  f  6.  Where  the  party  entitled  wis  under  the  disability  of  infancy, 
coverture,  lunacy,  or  absence  beyond  seSis,  wheti  the  right  first  accrued, 
an  addftional  period  of  ten  years  allowed  after  his  death  or  ther  ceasing 
of  (he  disability. 

S.  }7.  Btit  in  no  ctee  shall  any  entry,  distress,  or  action  be  ih^e  or 
brought  after  forty  years. 

S.  18i  Where  a  pdrty  so  under  disability  shall  have  di^  without  its 
having  ceased,  no  further  period  beyond  the  additional  ten  years  shall  be 
allowed  by  reason  of  the  disability  of  any  other  person* 

S.  10.  No  part  of  the  Urritcd  Kingdom,  nor  thelsfles  of  Man,  Gkrerffsey, 
Jersey,  Alderney,  or  Sirk,  ttf  be  deemed  beyond  seats. 

S.  20.  When  the  right  of  any  person,  who  was  entitled  to  M  estate  in 
possession,  has  become  b«irred,  and  he  shftll  also  havfe  bfeen  ^ititled  at 
any  time  during  the  same  periCid  td  tt  future  estate  in  the  same  land  or 
rehty  that  also  shall  be  barred,  uiiless  ifi  the  mean  tiM6  the  land  or  rent 
sh^ll  have  been  recovered  by  some  person  entitled  to  an  estate  or  right 
subsequent  to,  or  in  defeasance  of,  such  estate  in  possession. 

S.  !2i.  Wtied  the  right  of  a  tetiant  iil  t«iil  is  barred^  remaindermen, 
whoin  he  might  have  barred,  shall  neit  recover. 

8.  22  Possession  ^dvferse  to  A  tenant  in  tail^  shall  run  on  against 
remaindermen  whom  he  might  have  barred. 

S.  23.  When  tenant  in  tail  #halt  have  made  ^h  assuranee  Which-  does 
tiot  operate  to  bdr  the  remainders,  and  any  person  (other'  than  a  remain- 
dernian)  shtill  continue  in  possession  under  suiSh  assurantie  for  twenty 
years  after  the  time  at  which,  if  then  executed,  it  tvould  have  barred 
the  reinlfciiiders,dueh  assurance  ibat),  At  the  end  of  thosniwenty  years,  be 
effectnal  to  bar  the  remainder^. 

S.  24.  After  31  st  December,  1833^  fio  person  shall  bring  any  suit  in 
equity  to  recover  land  op  rent  but  v^ithiif  the  period  during  which  under 
this  act  he  might  have  sued  at  lftw< 

S.  25.  In  case  of  an  express  trusty  the  right  of  the  cestui  que  trust  to 
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recover  against  the  trustee,  or  any  person  claiming  under  him,  shall  not 
he  deemed  to  have  accrued  until  a  conveyance  to  a  purchaser  for  valuable 
consideration,  and  then  only  as  against  the  purchaser  and  parties  claim- 
ing  under  him. 

S.  26.  In  cases  of  concealed  fraud;  the  right  to  sue  in  equity  for  land 
or  rent  of  which  the  party  has  been  deprived  by  the  fraud,  shall  only  be 
deemed  to  have  accrued  at  the  time  when  the  fraud  might  with  reasonable 
diligence  have  been  discovered.  But  this  is  not  to  apply  as  against  an 
innocent  purchaser  for  valuable  consideration. 

S.  27.  Saves  the  jurisdiction  of  equity  to  refuse  relief,  on  the  ground 
o(  acquiescence  or  otherwise. 

S.  28.  Mortgagor  to  be  barred  from  suing  to  redeem,  at  the  end  of 
twenty  years  Yrom  the  time  when  the  mortgagee  took  possession,  or  from 
the  last  written  acknowledgment  given  in  writing,  signed  by  him,  of  the 
mortgagor's  title;  such  acknowledgment,  if  given  to  one  of  several  mort- 
gagors, or  parties  claiming  through  them,  to  be  effectual  in  favour  of  all; 
but  an  acknowledgment  by  one  or  more  of  several  mortgagees,  &c.  to  be 
effectual  only  as  against  those  signing  it,  and  the  parties  claiming  through 
or  af\er  them;  and  where  the  parties  signing  are  entitled  to  a  divided 
part  of  the  land  or  rent  in  mortgage,  and  not  to  any  ascertained  part  of 
the  mortgage  money,  the  mortgagor  shall  be  entitled  to  redeem  as  against 
them,  on  payment,  with  interest,  of  such  part  of  the  money  as  bears  to 
the  whole  the  same  proportion  as  the  value  of  their  divided  part  of  the 
land  or  rent  to  the  whole. 

S.  29.  Spiritual  or  eleemosynary  corporations  sole  allowed  two  incum- 
bencies and  six  years,  or  sixty  years,  and  no  more,  in  which  to  make 
entry,  or  distress,  or  bring  actions  to  recover  land  or  rent,  after  the  right 
first  accrued. 

S.  30.  The  period  for  recovering  an  advowson  limited  to  three  succes- 
sive adverse  incumbencies,  or  sixty  years. 

S.  31.  Incumbencies,  after  lapse  to  the  crown  or  the  ordinary,  to  be 
r^koned  in  that '  period ;  but  not  incumbencies  after  promotions  to 
bishoprics. 

S.  32.  A  person  claiming  a  right,  to  an  advowson,  by  virtue  of  an 
interest  which  the  owner  of  an  estate  tail  might  have  barred,  shall  be 
deemed  to  be  a  person  claiming  through  the  tenant  in  tail,  and  be  barred 
accordingly. 

S.  38.  After  ,3 1st  December,  1£33,  xnp  advowson  shall  in  any  case  be 
recovered  after.  100  years'  adverse  enjoyment,  unless  there  has  been  a 
subsequent  possession  on  a  presentation  by  the  party  claiming,  or  under 
his  title. 

S.  34.  At  the  determination  of  the  period  limited  by  the  act,  the  right 
of  the  party  out  of  possession  shall  be  extinguished. 

S.  35.  Receipt  of  rent  from  a  lessee,  to  be  deemed  as  against  him  and 
persons  claiming, under  him  receipt. of  prafite*. 

S.  36.  All  real  and  mixed  actions  abolished  after  3 1st  December,  1834, 
except  for  dower,  quare  impedit,  and  ejectment. 

S.  37.  When,  on  that  day,  any  person  Who  shall  not  have  a  right  of 
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entry  to  any  land,  shall  be  entitled  to  a  real  action  in  respect  of  it j  it  may 
be  brought  until  1st  June,  1835,  in  case  it  might  have  been  brought 
independently  of  this  act^  although  the  twenty  years  may  have  expired. 

S.  38.  When,  on  1st  June  1835,  any  person  whose  right  of  entry  in 
land  shall  have  been  taken  away  by  descent  cast^  discontinuance,  or 
warranty,  might  bring  a  real  action ;  he  may  bring  it  after  that  day,  but 
only  within  the  period  during  which,  under  this  act,  he  might  have  mad« 
an  entry,  if  his  right  of  entry  had  not  been  so  taken  away. 

S.  39.  No  descent  cast,  discontinuance,  or  warranty,  made  after  31st 
December,  1833,  to  toll  a  right  of  entry  or  action. 

S.  40.  AAer  31st  December,  1833,  money  payable  out  of  land  or  rent, 
and  legacies,  to  be  deemed  satisfied  at  the  end  of  twenty  years  after  a 
present  right  to  receive  them  shall  have  itecrued  to  a  person  capable  of 
giving  a  discharge  or  release,  unless  part  of  principal  or  interest  have 
been  paid,  or  an  acknowledgment  in  writing,  signed  by  the  party  or  his 
agent,  given  in  the  mean  time ;  and  the  right  limited  to  twenty  years 
after  such  payment  or  acknowledgment  last  made. 

S.  41.  After  31st  December,  1833,  no  further  arrears  of  dower  than  Tor 
six  years  to  be  recoverable. 

S.  42.  Nor  any  further  arrears  of  rent,  or  interest  of  money  payable 
out  of  land  or  rent.  But  where  a  prior  incumbrancer  has  been  in  pos- 
session or  receipt  of  profits,  within  a  year  next  before  a  suit  by  a  subse- 
quent incumbrancer,  the  latter  may  recover  the  arrears  of  interest  for  the 
whole  time  that  the  former  was  in  possession,  &c. 

S.  43.  The  act  to  extend  to  suits  in  the  spiritual  courts. 

S.  44.  Not  to  extend  to  Scotland,  of  to  advowson#in  Ireland. 

S.  45.  Act  may  be  altered  this  session. 
Cap.  28. — An  Act  to  repeal  an  Act  of  the  Thirteenth  Year  of  his  Majesty 
King  George  the  First,  for  the  better  Regulation  of  the  Woollen  Trade. 

[24th  July,  1833.] 
Cap.  29. — An  Act  to  make  further  Provisions  with  respect  to  the  Payment 
of  Pensions  granted  for  Service  in  the  Royal  Artillery,  Engineers^  and 
other  Military  Corps,  under  the  controul  of  the  Master  General  and 
Board  of  Ordnance,  and  with  respect  to  Deductions  hereafter  to  be  made 
from  Pensions  granted  by  the  Commissioners  of  Chelsea  Hospital. 

[24th  July,  183a,] 

Cap.  30. — ^An  Act  to  exempt  from  Poor  and  Church  Rates  all  Churches, 

Chapels,  and  other  Places  of  Religious  Worship.        [24th  July,  1833.] 

S.  1.  No  person  shall  be  liable  to  be  rated  to  church  or  poor  rate  for 
places  or  parts  of  them  exclusfvety^appfopirialed  to  piublic  religious  wor- 
ship, and  (in  the  case  of  places  of  dissenting  worship)  duly  certified  ac- 
cording to  law;  but  the  exemption  not  to  apply  to  parts  of  places  not  so 
exclusively  appropriated,  and  from  which  any  person  shall  receive  rent 
or  derive  profit. 

S.  2.  Ptrsons  not  to  be  liable  to  rates  because  part  of  premises  may 
.  be  used  for  Sunday  or  infant  s(!lioo1s,  of  for  the  charitable  education  of 
the  poor. 
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Ciir.  3 }.--=- An  Act  to  ensible  the  Election  of  Officers  of  Corporations  and 
othet  Public  Companies  now  required  to  be  held  on  the  Lord*s  Day,  to 
he  held  on  the  Saturday  next  preceding,  or  on  the  Monday  next  ensuing. 

[24th  July,  t833.] 
Cap.  32. — ^An  Act  to  amend  the  sereral  Acts  authorizing  advanc<^  ibr  car- 
tyiD^  on  Public  Works^  [24th  July,  1833.] 

Cap;  33. — An  Act  to  amend  three  Acts  passed  for  maintaining  and  keep- 
ing in  repair  the  Military  and  Parliamentary  Roads  and  Bridf^s  in  the 
Higblandl  of  Scotland^  and  to  improve  certain  Lines  of  Cofnmunication 
in  the  counties  of  Inverness  and  R6ss.  [24th  July^  18S3.J 

Gap.  84. — ^Ati  Act  to  continue,  until  the  fifth  da|^  of  April  one  thousand 
eight  hundred  and  thirty-five,  Compositions  for  the  Assessed  Taxes. 

^  [24th  July,  1833.] 

Cap'.  35. — An  Act  to  femddy  certain  Defects  as  to  the  Recovery  of  Rates 
and  Assessments  made  by  Commissioners  and  other  Persons  under  divers 
Inclosure  and  Drainage  Acts,  after  the  execution  of  the  final  Awards  of 
the  Commissioners.  [24th  July,  1633.] 

€ap;  36.^— An  Act  to  diminish  the  Expense  and  Inconvenience  of  Com- 
missions in  the  nature  of  Writs  de  Lunatico  Inquirendo;  and  to  provide 
for  the  better  Care  and  Treatment  of  Idiots,  Lunatics,  and  Persons  of 
unsbutid  Mind,  found  such  by  Inquisition.  '  [24th  July,  1833.] 

S.  1 .  Empowers  the  Lord  Chancellor^  Lord  Keeper,  &c.  to  cause  com- 
missions of  lunacy  to  be  directed  to  any  one  or  more  persons,  who  shall 
have  power  to  make  inquisition  thereon^and  all  the  other  powers  hitherto 
possessed  by  the  three  or  more;  and  such  commissions  shall  be  valid  to 
all  int^ts  and  fAposes.  * 

S,  2.  The  Lord  Chancellor^  &c.  may,  by  instrument  under  his  hand 
ahd  seal,  appoint  three  persons  (two  physicians  and  a  barrister  of  five 
years'  stilndiitg)  as  visitors  for  superintending  and  reporting  upon  the 
Cllre  and  treatment  of  lunatics  found  such  by  inquisition.  Salaries  500/. 
per  inndm  to  the  medical  visitors^  and  300/.  per  annum  to  the  o&er, 
With  allowances  for  travellidg  expenses. 

S.  3.  Lunatics  to  be  ttsited  at  feast  onee  a  year  by  one  of  th^  m€dical 
visitors. 

S;  4;  Visitors  to  report  to  the  Lord  Chancellor,  &c.  Reports  to  be 
kept  sec^et^  and  to  be  destroyed  on  the  death  of  the  patient,  and  on  the 
supeH^di^as  of  the  ^mmissioui 

8.  5.  In  t»ue  of  death,  or  remotal*^  or  refusal  or  inability  to  aetj  the 
Jiord  Chancellor^  &c.  m&y  appoint  othet  visitors. 

6;  i.  Persdh^  having^  had^  within  two  years  beforei  any  interest  in  any 
hbuSe  licen&ed  for  the  reception  of  ihsane  persons^  excluded  from  acting 
'    or  contiuuiug  to  act  as  visitors. 

S.  f »  The  Lord  Chancellor^  iSte.  majf  stppoidt  a  secretary  to  the  visitors, 
with  a  salary  of  300/.  a  year. 
&  8;  A  fUnd  for  p<qrnient  of  salaries  ftnd  expenses  to  bd  raised,  by  a 
.    per  centage  on  the  incomes  o^the  insike  persons,  and  paid  by  their  etfm* 
mitteeor  receivers  into  the  Bank  of  England. 
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S.  ^.  Dii^ects  thpem  so  to  pay  Vithih  one  calendar  lAondi  aftfefr  notice 
from  the  viiiitor'^  itecretaty. 

S;  10.  Masters  m  Chattcfery  to  certify  tire  rncomes  of  insane  pe^ns 
within  two  ihonths  after  the  passing  of  the  act,  or  after  the  appointment 
<X  connnttlees>  or  within  twelve  'months  aft!er  the  ihqnisttiony  n^ere  no 
commfttees  aVe  appointed. 

S.  11.  No  payment  to  bi  made  ont  of  the  f<!md  in  the  l^lc^^cept 
foy  checks  signed  by  the  Lord  Chaiiciellor,  fitc. 

5.  12.  Acconnts  to  be  made  out  ytearly  by  the  %ecV^taiy,  audited  'by  a 
Mastefr  itt  Cfaaticery,  and  filed  hi  the  office  of  the  sdbrettiry  of  hmkr^pts. 

Cap;  '3^.— ^An  Act  to  alter  atid  amend  the  LAws  relating  to  the  Temporali- 
ties of  the  QYkMfdti  m  Ii^atad.  [t4th  Angti^t^  lt)33.] 

Cap.  38. — An  Act  to  extend  to  the  Twenty^h^t  day  of  Jaiiiiary,  one  thou- 
sand eight  hnndi^ed  ahd  thirty-lbtir,  and  to  the  end  of  the  thten  ttlext  Ses- 
sien  t)f  PftVKanenl,  tiie  Time  ibr  carryitig  into  execution  at)  Act  of  the 
First  and  Second  Years  of  His  present  Majesty,  for  ascertaining  the 
Boundaries  of  the  Forest  of  DeaA,  and  fOr  inquiring  into  the  Rights  and 
Privilege  idaim'ed  by  Free  Miners  of  the  Hundftd  of  St.  feriivels,  and 
for  other  purposes.  [14th  Augttst,  1^33.] 

Cap.  39. — ^An  Act  to  reduce  certain  of  the  Dttties  on  Dwelling-houses,  and 
to  repeal  other  Duties  of  Assessed  TVites.  [14th  August,  1833.] 

.  S.  1.  Reciting  48  Geo.  3,  c.  55 j  atid  4  Geo.  4,  c.  11,  exempts,  after 
5th  ApHl  lB3d(  «ceupiefs  of  dw^lihg.hi)hse^,  residing  ottly  Ihen^in,  at^d 
t^rtyvh%  on  (radb  there,  (where  the  shop  or  warehouse  i^lt^  within  the 
relief  ftoUn  wihdow  duties  giv^h  by  4  Q^,  4,)  frbhi  a  moiety  of  lh%  house 
dtttj^  ptbVided  their  names  be  liegiWy  pAirited  <5h  the  iVont  of  the  hobse. 
S;  2.  RMuces  the  duties  oh  inhabited  hbti^es,  Vented  at  fr&A  1(H.  to 
18/;,  not  filling  withiu  thie  preceding  inemptiOii. 
S;  3;  The  exemption  iu  s.  1;  to  Apply  to  licensed  victu&ll'ers. 

6.  4;  The  duties  of  assessed  tailed  oh  riders  6V  tiravellers,  clerks,  book 
Or  offibe  kebpers^  stewards^  bailiffs^  overseers,  managers,  ft:c.  shbpben, 
warehousemen)  portenl^  cellarmen,  and  groobis^  sbible  boy^  bV  helpers 
solely  em|)loyed  by  litery  stable  keepers^  hdrsi^  deal^i^  br  {HJst-masters, 
re|lteled  froifa  5th  April  1888;  and  where  a  libensed  victualler  \§m ploys 
one  male  person  only  to  carry  out  liqtioVsj  he  dhall  be  deemed  i.  porter 
within  the  exefaifition,  tiiough  occasionally  employed  to  \^ait  on  guests. 

5.  5;  Duties  on  carria^s  imposed  by  2  &  3  Will:  4,  c;  82,  wholly 
repealed  from  5th  April  1833.  Exemption  extended  also  td  other  de- 
scriptions of  taxed  carts. 

9!  6;  Exemption  in  favour  of  horses  employed  by  tlidrket  gardeheVs. 

S.  7.  Exemption  for  dogs  solely  employed  by  shephehls  in  the  care  of 
flocks  in  which  they  have  a  direct  interest^  th^  retur^$  bethg  duly  made 
and  exemption  claimed. 

S.  8.  The  rules  and  provisions  of  former  acts  extended  to  this  act, 
except  as  herein  varied.* 

S.  9.  Act  may  be  altered  this  session. 
Cap.  40. — An  Act  to  repeal  certain  Acts  relating  to  the  Removal  of  poor 
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Persons  born  in  Scotland  and  Ireland,  and  chargeable,  to  Parishes  in 
£ngland,  and  to  make  other  provisions  in  lieu  thereof,  until  the  first  day 
of  May  1836,  and  to  the  end  of  the  then  next  Session  of  Parliament. 

[14th  August,  1833.] 

S.  1.  So  much  of  17  G.  2,  c.  5 ;  59  G.  3,  c.  12  ;  and  5  G.  4,  c.  83,  as 
relates  to  the  removal  of  poor  persons  born  in  Scotland  and  Ireland,  re- 
pealed from  the  first  day  of  January  1834. 

S.  2.  From  the  first  day  of  January  1834,  two  justices  are  empowered, 
on  the  complaint  of  churchwardens  and  overseers,  to  inquire  into  ihe 
settlement  and  order  tlie  removal  of  chargeable  poor  born  in  Scotland  or 
Ireland,  the  isles  of  Man  or  Scilly,  and  not  having  gained  a  settlement  in 
England,  by  sea  or  land,  at  the  expense  of  the  complaining  parish,  to  be 
repaid  out  of  the  county  rate. 

S.  3  and  4.  Justices  in  quarter  sessions  to  direct  in  what  manner  the 
removal  shall  be  made,  and  to  make  orders  and  rules  for  carrying  the 
provisions  of  the  Act  into  efiect. 

S.  5.  Mode  of  repayment  out  of  the  county  rate. 

S.  6.  Directs  how  expenses  are  to  be  defrayed  of  removing  poor  per- 
sons witliin  London;  and  s.  7,  where  the  parish  is  within  any  city, 
borough,  &c.,  not  contributing  to  the  county  rate. 

S.  7.  Act  to  continue  in  force  till  the  first  day  of  May  1836,  and  to 
the  end  of  the  next  session  of  Parliament 
Cap.  41. — An  Act  for  the  better  Administration  of  Justice  in  His  Majesty's 
Privy  Council.  •  [14th  August,  1833.] 

S.  1.  The  President  of  the  Council,  the  Lord  Cfatncellor,  and  such 
members  of  the  Privy  Council  as  shall  hold  the  offices  following,  viz. 
Lord-Keeper  or  First  Commissioner  of  the  Great  Seal,  Chief  Justice  or 
Judge  of  K.  B.,  Master  of  the  Rolls,  Chief  Justice  or  Judge  of  C.  P., 

•  

Chief  Baron  or  Baron  of  the  Exchequer,  Judge  of  the  Prerogative  Court, 
Judge  of  the  Court  of  Admiralty,  and  Chief  Judge  of  the  Court  of 
Bankruptcy ;  and  also  all  Privy  Councillors  who  shall  have  been  Lord 
President  or  Chancellor,  or  held  any  of  the  above  offices;  shall  form  a 
committee,  to  be  styled  ^  The  Judicial  Committee  of  the  Privy  Council  :*' 
Provided  that  the  crown  may  appoint  any  two  other  Privy  Councillors  to 
be  members  of  such  committee. 

S.  2.  After  the  first  day  of  June  1833,  Appeals  from  Admiralty  9r 
Vice- Admiralty  courts  abroad  to  be  made  to  the  King  in  council,  instead 
of  the  Court  of  Admiralty  or  Prize  Commissioners. 

S.  3  and  4.  After  the  passing  of  this  Act,  appeals  to  the  King  in 
council,  and  such  other  matters  as  he  shall  tliink  fit,  to  be  referred  to  the 
Judicial  Committee  to  report  thereon. 

S.  &,  N»  matter  to  be  heard  but  in  the  presence  of  four  members  at 
least,  and  no  report  to  be  made  unless  the  majority  of  those  present  con- 
.    cur ;  nothing  herein  contained    to  prevent  His  Majesty  from  summon- 
ing other  members  of  the  Privy  Council  to* attend  the  meetings  of  the, 
committee. 
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S.  6.  In  case  the  King  require  the  altendance  of  any  judge  of  the 
superior  courts,  the  other  judges  of  tne  court  to  which  he  belongs  are  to 
make  arrangements  with  regard  to  the  business  of  the  court,  &c. 

S.  7  and  8.  TTie  committee  may  examine  witnesses  viva  voce,  or  direct 
their  depositions  to  be  taken  in  writing  by  the  registrar,  who  is  to  have 
the  same  power  as  an  examiner  of  the  Court  of  Chancery  or  of  the  Ecclesi- 
astical courts:  and  may  order  any  witnesses  to  be  examtoed  or  re- 
examined to  particular  facts,  and  may  remit-  causes  for  rehearing,  and 
then  admit  evidence  before  rejected,  or,  vice  versof  as  the  King  in  council 
may  direct. 

S.  9.  Witnesses  to  be  examined  on  oath  (or  affirmation)  and  to  be 
liable  to  the 'punishment  of  perjury. 

S.  10  to  13.  Empower  tlie  committee  to  direct  issues  at  common  law 
for  the  trial  of  any  fact,  to  direct  depositions  to  be  read  at  the  trial,  to 
make  orders  as  to  the  admission  of  evidence,  as  in  the  Court  of  Chancery, 
and  to  direct  new  trials  of  issues. 

S.  14.  Extends  to  the  committee  the  powers  of  13  G.  3,  c.  63,  and 
1  W,  4)  c.  29,  with  regard  to  examination  of  witnesses  by  commission 
on  interrogatories. 

S.  15, 16.  Costs  are  to  be  in  the  discretion  of  the  committee,  and  their 
decrees  are  to  be  enrolled. 

S.  17.  Empowers  them  to  refer  matters  to  the  registrar,  in  like  manner 
as  to  a  Master  in  Chancery;  and  s.  18  vests  the  appointment  of  the 
registrar  in  the  crown. 

S.  19.  Attendance  of  witnesses,  production  of  documents,  &c.,  to  be 
compelled  by  subpoena  issued  by  the  President;  and  persons  disobeying 
it  to  be  liable  to  the  same  penalties  as  for  contempt  in  K.  B. 

S.  20.  Appeals  to  be  made  within  the  time  now  limited  by  law  or 
usage,  where  any  exists^  otherwise  within  such  time  as  shall  be  ordered  by 
the  King  in  council,  who  may  also  (subject  to  the  rights  of  the  colonies) 
alter  any  usage  as  to  the  time  of  appealing. 

S.  21.  Decrees  on  appeals  from  courts  abroad  to  be  carried  into  effect 
by  them  in  such  manner  as  the  King  in  council  shall  direct :  Proviso, 
that  nothing  in  the  Act  shall  abridge  die  power  of  the  Privy  Couticil, 
except  as  expressly  altered. 

S.  22  to  24.  Contain  regulations  as  to  appeals  from  the  courts  in  the 
East  Indies. 

■ 

S.  25  and  27.  Empower  the  King,  by  warrant  under  the  sign  manual, 
to  appoint  a  Baron  of  the  Exche^per  to  sit  in  equity  during  the  absence 
of  the  Chief  Baron  in  the  performance  of  judicial  duties  elsewhere. 

S.  26.  Enables  two  judges  of  the  Court  of  Bankruptcy  to  fbrm  a  Cottrt 
of  JEli^iew  during  the  absence  of  the  chief  judge  in  the  Privy  Council. 

S.  28.  Gives  the  judicial  committee  the  same  power  of  compelUbg 
appearances,  and  punishing  contempts,  and  to  the  King  in  council  the 
same  power  of  enforcing  its  decrees,  as  are  exercised  by  the  Court  of 
Chancery  or  Kitig*s  Bench,  or  are  given  to  the  Ecclesiastieal  Courts  by 
2&3W.  4,c.  93. 
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2§L  S9«  The  regipUar  of  the  Court  of  Admiralty  may  attend  the  ^%ring 
oC  aU  ca^es  and  dp  aljL  a^ts,  wbiclr  b.iit  fi>c  this  Act  1^^  v.oM  have  at- 
tended and  doBQ. 

&  30.  l^wo.  retired  jjudg/e&  of  the  co}j9i)iaL  courts  vasty  be^apppintedby  ' 
ibQ  i^mg  tQ,  attend  the  sittings  of  the  QommiJyt^»  aod  to  seoeix«  aa  aflow- 
.  ^ope  of  400^  a  year. 

Sr.  3vjl.  Saves  th&  rigiht  pf  the  oro^a  tf^  a^ede  to  tceajties  appmnlisg 
9^tai]i  pecsoos  to  h/eax  pri^e  appeals. 
Cac.  42.— -A^  Act  for  the  fo^tber  Amj^Qd«)0&t  o£  tlie  Law,  apdi  tibfr  beMer 
advancement  of  Justice.  [14th  August  183d.] 

S,  I.  Ai^y  Qight  pr  mpre  jia.dges  of  t|he  si^^^ripf?  awt^.  of  common  law 
empowered,  by  rule  or  order,  in  term*  OK  vafal^oia,  ^!^m  tv«<  y«arA  after 
.  t^s  Act  t^es  e^ct,  tp.  i^ajl^e  ^o^h  alteiatio&s  id.  tte  i»odp  o|  pleading, 
an4.9r  ei^t^png,  and.  transcribing.  pleadpi|gs,.ji|dgm99t3,  aodrelHeiipiP- 
ceedipg^  a;)d,  su^l^,  segul^pi)^  a^.  U>.  qq^,  ^.>  as  ae«^  to^  Ul«9i  expe- 
dient;  such  rules,  &c.  to  be  laid  b^or^^  boAt  Vpuseuof  iPai^aioent 
;  ijnmef^iately,  ii  sijttipg,  ok  elsi^  within  fiv^  days,  aft^^r  theije<  n^eetyiigy  and 
i^pt  tp  ha.xe  effect  till  six  i^eeks  ^i;wards.;  ^^d^  then  tp  b^  of,..tbp  like 
.    force  and  effect  as  if  their  provisions  had  been  enact^«  l)K  ^^iaipeBt : 
!^fovi^d  that  no.  such.  r^%  ^.  sb^l  depiriye  any  p^sspp  of.  the  power  of 
pleading  the  general  issue  and  giving  the  speQia);  OM^jtl^i  in.  eviden«eb 

Su2'  Actipns,  of  tcespa^  or  oa§^  ipay  be  bl^ppgb^  by  ex^culprs  and 
a4n^^nistfA]tpi;s  fof.  an^  iii^i;y  tp  th«  real  estatp.pf  th^  d^ceaspd^  committpd 
within  six  calendar  months  before  his  death,  so  as  they  b^  brongbt  witbin 
a  year^  afterwards ;  a^d,  a^^  against  exepHtpra.  and  ad«iMJ)i9^si^cs  for  any 
wr/QPg-  QOippiitted  by  th^  dj^pasjed  withip.  six  pippt)^  bpfpie  his  d^ath  to 
real  or  perj^pnal  pcopertyy  sa  as  thpy  l^g  brpugl^t  wilbip  $1%  oalpiutor 
.  months  af^e;]r  tliQ  executpfs  or  adi^ipl^ib-atprs  havp  t^lcen  uppp,  thpmselves 
tbe  administration  of  the  effects^:  the.  daipag^s  tp,  be  paj^ablp  i^  like 
or4^r.  pf  admipistra^iop  as  simple. contract  dpbt& 

S.  3.  Actions  of  debt  for  r^nt  on  ipd^turp  of  denH9^  cqfFpnajit;  or 

dfil^t  pn^  bpnd,  or  ptber  ^p^i^lly^.debtpp  ^pi^^.  pn^aii^pi^zaw^eydebt 

,pp.  an  a^i^d  pn  at  p^i^  subi{iissipp|  or,  for  anypppyhpld  fipeyoribran 

e^ape,  pr  for  mf^n^y  lev,i^d  oP;  a,^,%*»  tp  l^e.  brpugbtf  ^e  tbsee.fivst 

'    within  ten  years  after  the  end  of  this  session  of;  ^ariiiamealy  pr,  twenly 

y^^rsaf^r  th^.  cause  of  section,  an^  tbe  fp^r^last  witbip  three,  yewrs.  after 

this  session,  or  six  years  after  the  cause  of  action ;  and  aU  ailtipns.for 

•  peo^UiqSi  dan^agesi  pr^  sums  given  tp  the.par/i^.  griisvedi  within  a  year 

afl^r.  th^  session^  or,  two  years  s^ter  Ijw.caus^  pf  aptipn*  s^pd.  not.  afte;. 

S.  4*  Ipfan^s»  femes  covert,  perspiis,  ppp,  cpmpps  mi^ptif^  pr,  beyond 
t))^  s^aSi  iff  l\^y^  the  abpv^  periods^  af^r  t|)§  difi^Uty,  is.  oirer,  and  the 
sap^Q  ip,  case  pf  t|)e  absen(}e  l)^ond:  ^^^as  of  d^n^apts  afk  tb^  Hike  the 
oausq  pf  ^tiPi^.su^Qwea. 

S,  5.  ^rpyi^^  simiHir  tp  that  ip.9  Q,  4,  c..l^»  in  casp.pf;  apluipwkidg' 
m^pt  in  writing  oi;  part,  pay^ip^nt.  Plaintiff  n^y^  ip.  ana^vpr  tp^a  pl«irof 
this  st^tute^  reply  such  acknowMfP^I?^  th^^i  SMit)pi|.wfi#fb|pngbt 
within  the  time  aforesaid. 
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S.  6.  II  in  any  of  said  actions  judgment  for  plaintiff  he  ceversad  on 
error,  or  arrested,  or  defendant  be  outlawed  and  reyerae  the  oudawry, 
the  plaintiff,  faia  executofs  or  administrators,  may  commence  a  new 
action  witbin  a  year,  asd  not  ajto. 

S.  f .  2io  part  of  the  United  Kingdott,  nor  thie  ifllM  of  Man,  Guemtf  y, 
Jersey,  Aldemey,  and  Sark,  nor  any  islands  adjacent  to  them,  to  be 
deemed  iieyaod  the  setas  wkhin  the  meaning  of  this  Ad,  or  of  21  Jac,  1, 
c.  f , 

8.  i8.  Ko  pLea  in  abatement  for  aon«joiader  of  a  oo-defendant  sball4>e 
allowed  unless  it  state  that  he  is  resident  within  the  jurisdidioi^  of  ihe 
Aouit,  and  his  jesidence  he  titated  vitb  c<^yenieBt  certainty  in  an  affidavit 
venfyiag  the  plea. 

ft.  i9.  To  a  pjea  in  abatement  of  non-joinder  of  asy  pecson,  4he  plaintiff 
may  aepfy  such  peraoo^s  b«iilun4[>tcy  and  oectificate,  or  discharge  under 
the  Insolvent  Aet. 

£.  10.  "When,  alUr  plea  in  abatement,  plaintiff  abaU  disooatinue  and 
commence  a£reab  action  against  the  former  defendants  «nd  ithe  persons 
whose  non-joinder  was  pleaded,  and  it  shall  appear  by  the  pleadings  or 
endence  that  aU  the  original  de/endants  are  tiable,  but  that  any  .of  the 
new  defendants  are  not,  the  plaintiff  shall  nevertheleM  be  eiotitted  to 
¥ardkt  and  ^gm^eot  against  the  detodaots  Uable>  and  4ihe  defendants 
not  iifiiUfi  shall  ^^e  j^dgmani  and  costs  as  against  the  plaintiff^  who 
abaU  be  -ftlloiv^  the  same  as  coats  in  jtlie  c^vMAgflioat  the4efibndaiits 
who  pleaded  in  abatement:  Provided  that  the  latter  shall  be  at  li()eiAy  to 
give  evidence  ofithe  liabiljity  (ofJ^  panties  .named  in  the  [ilea* 

JS.  li.  Misnofl^er  no^  to  be  pleaded  in  abatement,  btut  the  ilefendant  to 
be  at  iiboi^y  to  oau^e  ^hgbdeclaration  tp  be  oi&epded  by  ^ummons^on 
9&imJXf'9A  the.Qpsts  ^%»  plaintii^j  if  the  »\kJasmo»^  ha  di^oharged^  the 
costs  to  be  paid  by  the  d^feada^t,  if  fye  judge  thin|^  ^. 

S^.  19.  |;n  9ictio9a  on  written  inatx umeQts  i^  which  mty  iaf  the  parties 
are  d^aigAated  by  iaitigl  Mi/efi»,  ox  c^mtsaotipns  of  the  c^iiasjljian  name, 
the  saifte  ahaU  ha  aii^icie^  in  the  aflS4avit  to  ho^d  to  b^l^  pi^99Qe^>  and 
declaration. 

$.  %g.  Wager  jofiawaboU^hed. 

S»  H*  I^ht  (On  siif^le  contract  ^  be  ma^Uainable  against  en^cutors 
and  adiWiioiatrators. 

f^  15.  Any  eight  or  more  of  the  judges,  s^t  any  time  within  five  years 
^fter  thia  Act.ts^es  effect,  onay  make  cegujations  {90  in  s.  1)  touching  liie 
iwluntary44aH8ayK>n,>on  Application  at  a  jreasonable  timebefttre  tiie  trial, 
j^y^oqe  pasty  tp  the  Alher  of  all  wcittaii  or  panted  documants  JOt  copies  to 
be  'QJlexed  in  evidence  by  the  party  rcf^iuiiang  fthe  ad^uasion^  and  the  pre- 
vious inspection  4bereof,  and  the-ooatsof  proof  in  case  of  the.omittipgto 
apply  for  tha  admission,  or  of  the  not  producing  the  documents  lor  ob' 
taining  the  admission,  or  of  a  re^al  to  admit ;  the  rules  and  orders  jso 
t^ade^tpbe  of  .the  ^n^e.  force  as  if  expi:e$aly«]^cted  by  ParUamaot 
^,44*  W^Ux)f,inq^icy  ut^fir-theJBjand^  WilU^^c.'ia^^ahaU,  unless 
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the  court  or  a  judge  order  otherwise,  be  executed  before  the  sheriff  instead 
of  the  judges  of  assize  or  nisi  prius. 

S.  17.  In  any  action  in  the  superior  courts  in  which  the  debt  or  de- 
mand indorsed  on  the  writ  of  summons  shall  not  exceed  20/.,  the  court 
or  a  judge,  if  satisfied  that  a  trial  will  not  involve  any  difficult  question 
of  fact  or  law,  may  order  the  issue  to  be  tried  before  the  sheriff  of  the 
county  in  which  the  action  is  brought,  or  any  judge  of  any  court  of 
record  for  the  recovery  of  debt  in  the  county,  and  a  writ  shall  issue  to 
the  sheriff  accordingly,  and  thereupon  the  sheriff  or  judge  shall  summon 
a  jury  and  try  the  issue  or  issues. 

S.  18«  On  the  return  of  any  writ  under  the  two  last  sections,  costs 
shall  be  taxed,  judgment  signed,  and  execution  issued  forthwith,  unless 
the  sheriff  or  bis  deputy,  or  judge,  certify  in  favour  of  an  application  for 
a  new  trial,  or  a  judge  of  the  superior  courts  order  judgment  or  execu- 
tion to  be  stayed ;  and  the  verdict  in  such  cases  shall  be  of  the  like  force 
as  a  vevdict  at  nisi  prius ;  and  the  sheriff,  &c.  to  have  the  like  powers  as 
to  amendment  on  the  trial  as  are  hereinafter  given  to  judges  at  nisi 
prius. 

S.  19.  The  provisions  of  1  W.  4,c.  7,  to  extend  to  such  writs  of  in- 
quiry and  issues. 

S.  20«  After  the  first  day  of  June,  1833,  every  sheriff  to  name  a 
deputy,  who  shall  have  an  office  within  a  mile  of  the  Inner  Ten>ple  Hall, 
for  the  receipt  of  writs,  granting  warrants,  making  returns,  accepting 
rules,  &c.  &c. 

S.  21.  The  defendant,  in  all  personal  actions,  (except  assault  and 
Battery,  folse  imprisonment,  slander,  malicious  arrest  or  prosecution, 
crim.  con.,  or  seduction,)  by  leave  of  the  cdtii  or  a  judge,  may  pay  into 
court  money  for  amends,  in  such  manner  and  under  such  regulations  as 
to  costs  and  pleading  as  the  judges  shall  direct. 

S.  22.  In  local  actions,  the  court  or  a  judge  may,  on  either  party's 
application,  order  the  issue  to  be  tried  or  writ  of  inquiry  executed,  in  any 
other  county  or  place  than  that  where  the  venue  is  laid,  and  order  a  sug- 
gestion to  be  entered  on  the  record  accordingly. 

S.  23.  Courts  and  judges  at  nisi  prius  empowered  toc&use  the  record, 
writ,  or  document,  on  which  a  trial  is  pending  in  any  civil  action,  or  any 
information  in  the  nature  of  a  quo  warranto,  or  proceedings  on  a  man- 
damus, when  any  variance  shall  appear  between  the  proof  and  the 
recital  or  setting  forth  on  the^record,  &c.,  on  which  the  trial  is  proceeding,* 
,  of  any  contract,  custom,  prescriptiotn,  name,  or  other  matter,  in  any 
particulars  not  material  to  the  merits  of  the  case  and  by  which  the 
opposite  paity  cannot  have  been  prejudiced,  to  be  forthwith  amended, 
both  in  the  paft  of  the  pleadings  where  the  variance  occurs,  and  in  every 
other  part  of  them  which  it  may  become  necessary  to  amend,  on  such 
terms  as  to  costs  or  postponement  of  trial,  or  both,  as  they  may  think 
reasonable;  and' if  the  variance  is  in  particulars  in  their  judgment  not 
material  to  the  merits,  but  whereby  the  opposite  party  may  have  been 
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prejudiced,  then  the  amendment  to  be  made  on  payment  of  costs,  and 
withdrawal  of  the  record  or  postponement  of  the  trial,  as  the  court  or 
judge  shall  think  reasonable :  and  after  such  amendment,  the  trial,  if  it 
be  proceeded  with,  shall  proceed  in  all  respects  as  if  no  such  variance 
had  appeared :  the  order  for  amendment  to  be  indorsed  on  the  postea, 
writ  of  inquiry,  &c.  or  roll,  and  returned  with  the  record  or  writ,  and 
thereupon  the  other  parts  of  the  record,  &c.  to  be  amended  accordingly ; 
provided  tliat  either  party  dissatisfied  with  the  decision  as  to  such 
amendment,  may  apply  for  a  new  trial  on  that  ground ;  to  be  granted  on 
such  terms  as  the  court  think  fit 

S.  24.  In  all  such  cases  of  variance,  the  court  and  judge  may,  in- 
stead of  causing  the  amendment  to  be  made,  direct  the  facts  to  be 
found  specially,  and  stated  on  the  record,  &c.,  and  .thereupon  the 
court,  if  they  think  the  variance  immaterial,  and  of  no  prejudice,  may 
give  judgment  according  to  the  right  and  justice  of  the  case. 

S.  25.  Parties  in  any  action  or  information,  after  issue  joined,  by  con- 
sent and  a  judge's  order,  may  state  the  facts  in  a  specisd  case,  and  agree 
that  judgment  be  entered  for  plaintiff  or  defendant  by  confession  or  noL 
pros,  on  the  decision  of  the  case. 

S,  26.  Witnesses  objected  to  as  incompetent,  on  the  ground  of  the 
verdict  or  judgment  being  evidence  for  or  against  them,  shall  be  exa- 
amined,  but  th»  verdict  or  judgment  shall  not  be  evidence  for  or  against 
them. 

S.  27.  The  names  of  such  witnesses,  with  the  names  of  the  party  on 
whose  behalf  they  were  examined,  to  be  indorsed  on  the  record  at  the 
request  of  either  pa^y,  and  entered  on  the  record  of  the  judgment;  and 
such  indorsement  and  entry  to  be  evidence  in  subsequent  proceedings 
that  such  witnesses  were  examined. 

S.  28.  On  debts  ^  sums  certain,  payable  at  a  certain  time  or  other- 
wise, the  jury  may  allow  interest  at  the  current  rate  from  the  time  when 
such  debts,  &c.  were  payable  by  writtten  instrument  at  a  certain  time,  or 
from  demand  of  payment  made  in  writing,  giving  notice  that  interest 
will  be  so  claimed  :  proviso  that  interest  shall  be  payable  in  all  cases  in 
which  it  is  nOw  payable  by  law.  . 

S.  29.  The  jury  may  also  give  damages  in  the  nature  of  interest,  over 
and  above  the  value  of  the  goods  at  the  time  of  conversion  or  seizure,  in 
trover  or  trespass  de  bonis  asportatisy  and  over  and  above  the  money  re- 
coverable on  policies  of  assurance  hereafter  made. 

S.  30.  If  in  any  writ  of  error  on  a  judgment  in  a  personal  action,  the 
court  shall  give  judgment  for  the  defendant  in  error,  interest  shall  b^ 
allowed  for  the  time  execution  has  been  delayed  by  the  writ  of  error. 

S.  31.  Executors  and  administrators  suing  in  right  of  the  testator  or 
intestate,  to  be  liable  to  costs  in  case  of  nonsuit  or  verdict  for  defendant, 
as  if  suitig  in  their  own  right,  unless  the  court  or  a  judge  shall  otherwise 
order. 

S.  3^.  One  Or  more  of  several  defendants  having  a  nolle  prosequi  or  a 
verdict,  shall  have  costs,  unless  the  judge  certify  on  the  record  that  there 
was  reasonable  cause  for  making  them  defendants. 
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S.  39.  Where  «  noUe  prouqid  is  entered  as  to  part  of  a  declaration^ 
defendant  to  have  costs  in  that  behalf. 

S.  34.  Plaintiff  ia  tcL  fa.  obtaining  jadgraent,  to  have  costs  on  a 
judgment  by  de&ult  as  well  as  on  issue  joined ;  and  piaintii'  or  4(efend- 
•at  on  demurrer  obtaioiog  judgment  to  have  eosto, 

S.  35.  ProTistons  of  €G«o.  4,  c.  60,  as  to  costs  of  a  special  juryy  to 
i^pply  to  'Cases  of  nonsuit  as  -well  as  of  ve^diet  for  defiBodant. 

S.  36.  Gives  fomw  to  4fae  judges  to  ma&e  reguiaitioDs  for -taxtliim  of 
4ro8t8  by  amy  of  ib»  offieers  of  the  s«peiior  CQjitrts  i^disGnmimiitriyy  in 
respect  of  business  done  in  any  of  the  courts. 

i.  tr,^.  JSxecutois  or  adqanisitiators  of  oi^  iessor  may  dislraai  for 
aweavs  of  neot  due  in  his  iife  lime :  and  sttcb  •aivears  may  l»e  'distcaiaed 
for  alter  (ke  determination  oi  the  term  or  lease  «it  vvail,  io  the  same 
SMumer  us  if  it  were  subsistiag;  tiut  wkliia  six  oaiciMlRr  montiis  after 
the  detenoiiHitioi),  and  dmrkig  the  possesAon  o£  iIm  tenaot  19  anc^ir. 
ProTt^ioos  of  Ibrmer  aets  rrtaitiDg  ^o  distnessas  tp  apply  to  these. 

€.  -99.  .ftubnuesioB  to  arbitrailion  t>y  i^ile  of  oourt,  judo's  osdar,  or 
order  ^jiiugi  pnus,  in  aetioiis  now  iMNMi^t,or  hesiealter  <o  he  ^icoi^:bt^  aot 
to  be  revocable  without  leave  of  the  oeiut  cwrof  a^adge;  aad  ihe  iooi^rt 
or  a  judge  iRiay  from  time  4o  time  ^olarge  1^  teiw  fiar  mokiog  Ae  ayard. 

S.  40.  Power  lo  ithe  ^oourt  or  a  judge  in  such  oases  to  «ompd  the  at- 
ieodaaee  of  witnesses  ^oa  oectain  4«rms . 

8*  41<  Power  to  arbitrators  under  a  rule  of  reference,  &c.  to  admimflter 
iBli  oath,  and  pemoos  sweadiig  l»lsely  liable  to  penalties  of  perjiury. 

S.  49.  Power  .of  superior  oouflts  xif  common  tow^jRod  ef^aity  ito  grant 
4iotnmisaio»s  to  take  otffidavats,  jeKleoded  to^qqijttand  oitd  I«elafid,  «ad 
4be  lide  .of  Man. 

S.  43.  All  Holidays  mentioned  in  5&.6  £dw.;6,  c.  3,  aMisbed,  ex- 
AQfit  .Sundftys,  jDhristenas  Dc^  and  4hree  ^^vrnj^  doys,  alid  £aster 
Jtf ooday  and  Tuesday. 

&  44.  Aot  to  Qommence  1st  /une,  l€i3. 

,^,A5.*  iNot  to  eMend  jto^ootland  .or  irdaod?  •Ofcc^t  os  More  men- 
tioned. 
Cap.  43.*— An  Act  for  transferring  to  thedommassioiiers  <tf  ttis  illl^dbly's 
Woods  rand  Foi^stS'theiSeveral  JPowors  iMfw  westad  in  thf  HaTyheaditoad 
CoiiHiussioiMirs^  and  /or  drisoHaBging  the  jast^nieDtioBJed;(Commissiooers 
from  >the:fu:titre  ^pms  md  Maintenanoe  of  the  ftoads,  MaHaouis,  and 
Bridges  now  under  .their  Cane  and  ManagemeRt. 

[U6i  AHg^t,  1833.] 

Cap.  >^4.-r-TAp  Aqt  io  repeal  so  ipuch  of  Two  <^ct8  of  the  ;Seyiieath  'Apd 
Eighth  y^e^s  ai^  the  Ninth  Year  of  l^iog  Q$orje  the  iFourtl^  ^;i|^4icts 
the  Punishmeot  of  XHeath  uppn  Pqcsoos  .]i>n^akiog,  eiAteciog,  and  sfealing 
in  ^  Dwelling  House:  f^ko  for  ^ivii^g  Po^ver  t9  tl^eJudg^  to  ,^dd  to 
itheJPupishmeut  of  Xrs^OJiLpoEt^t^Qn  for  Life  in  <;est|(ip  Cases, of  JE^oipiry, 
and  in  certain  other  Cases.  [14th  August,  ;lj833*] 

S.  1.  Sp  much  .of  7  &.0  Qee.  4,  fi.  fl^  aft4  9  Geo.  ^,  p.  56,  as  ipflicts 
thepupishm^ut.Qf  death  %. the ;f;elQiiies.b9ri^n  d^i^qb^d;  ^epesiMj(rpm 
Ist  January  1834. 
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S.  2.  After  1st  January  1834,  peraoB»  convicUd  as  priBcipak  av  ac- 
cessories befiore,  of  brcakipg  and  entering  any  dwell^  house,  and 
stealing  tliereia  aey  ckuttel,  rooa^,  oe  valuable  secuvity^  shallt  be  liable  to 
lie  Irajaa^oi^ed'  iov-  life  op  not  l«ss  tivin.  sevea  yeais,  ajid  to  be  pfevioasly 
imprisoined  vitk  or  wilbout  hard  labour,  for  aoy  term  not  eaceediing 
Ibui!  years  or  leas  than  one  year,  or  to  be  confiaed  i&  tile  PeDileBtiBiPy 
not  exceeding  four  years. 

S.  9»  F^QMHia  puoiahable  with,  transportatioafbr  life  und«r  S^ft  a  W.  4^ 
c.  62  mdi  t^  tiabls  to  be  previously  imprisoned  as  befoveiaaeniioiiedt. 

Cab.  ^T-Jk.B.  Aot  te.  declare  valid  Marriages  solemnized  at  Hamburgh 
since  the  Abolition.  o€  the  BalHsh>  f^toisy  theoe*      [  14th  August,  tSB9^.] 

Cab.  4£f, — A9.  Act  to  enable  Burghs  in  Scotland  to  establish  a  general 
System  of  Polioe.  [1;4Ah  August^  t83dv] 

CaI^.  4^.-TtA^^  Act  to>  authorize  His  Majesty  to  ^ive  further  Powers  to  the 
Jiidgaa  of  the  Coui:!^  o£  BaifMu^ptoy,  and  to.  direct  the  Xime»  of  Sifctiag 
o(  the^  Jjudgea  asd  Commiaaiionejia  of  the  said  Courts 

[28th  August,  lasa.] 

S.  1 .  Reciting  7  Geo.  4,  c.  57,  and  1  &  2  W.  4^  c^  56;  empowers  the 
kiagy  bit  cemmission  under  the  Great  Seal,  to  authorize  the  puisne 
judfes.ia  bankxuptcy  to  act  aa.  CfMumiBsiiuieiB  is  liie  Insolvent  Debtom' 
Count,  at  sooh  times  and  ibr  such  purpoMras  theneiu  specified^ 

S.  %  Such-^^uiges: to  Uma  the  aame  powess  as  theCommissioQeiis  o& 
the-fh^uei^  Court. 

Sk  3«  StrnpoHuers  UieifaisQlvent  Court  to  oider  priso»ere  in  any- gaol  in 
Wates  to  t^  brought  before  one  of  the  commissioners  or  judges  in  bank- 
ruptcy, on  oinouit,  to^  be  heard  on  hi&  petition,  as  in  England ;  bat  the 
court  ^ay  stUl  onder  them  before  the  justices  of  the  peace  in  cases  where 
t)M^>seeflt 

S.  4f  ThederteBLof  the  peace  in  Wales  to  bring  the  pettttons^  schedule, 
tet^.  to  the  place  of  hearing,  as  in  Bngland,  and  to  be  entitled  to  the 
aao^  aUowanoe  asr  under  T-Qeo.  4>  c.  57. 

S,.$,  TiSBSAry..  Du^  dtnect  payment  of  judgea'  and.  officers'^tPavelling 
Qic|)enses. 

•  ^  Qi  Coart' of  B»y»w^v^%f  diTectttheirregiBtfais  and  deputy  regtitfiarg( 

to  attend  the  jtt48C^^<^?'^*^'^t^^•^^- 
^:  7,.  EfHipoiivers.  the  king,  by  warrant  under  the  sign  manual,  to  au- 
thoiiie'  000  or^  note  judges  of  the  Couitt  of  Bankruptcy,  to  exercise  the 
siMHe-  jurisdiction  a&  by.  1  &  2  W.  4   are  given  to   any  three  of,  the 
judg!es»  and  also.to  direot  ah  what  times  the  Court  of  Review,  and'  the 
jl^ge9:and  ocnnmissioners.  in  bankruptcy,  shall  bold  their  sittings* 
'  &  9.,  Costs  iui  bankmptey  shsdlbe  taxedt  by  one  or  the  registers  or 
deputy  rj^^ars  ofi  the  Court  of  Bankruptcy. 
C4R*  4Q<-r^  Act  to. amend: an  Act  of  theSeoond  and 'Miird' Years  of^Hts 
present- MfU^tfi^  relatiOg  to>Stage  Carriages  in  Great  Britain;  and' also' 
tp  e^cplain  andiamdnd*  an  A^t^of*  the  First- and  Second^  years  of  Mis' pre - 
M^t  JMlU^I$^>i'ellk$tng  to  Hachney.Carriages  used  io  theMetrepolis. 
t  [Q0lh  August  lp38^} 
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Cap.  49. — An  Act  to  allow  Quakers  and  Moravians  to  make  Affirmation 
in  all  Cases  where  an  Oath  is  or  shall  be  required.  [28th  August,  1833.] 
S.  1.  Quakers  and  Moravians  permitted  to  make  a  solemn  affirmation 
instead  of  an  oath,  in  all  places  and  for  all  purposes  where  an  oath  is  or 
shall  be  required  by  common  law  or  statute;  such  affirmation  to  have  the 
effect  of  an  oath;  and  persons  convicted  of  affirming  falsely  to  incur  the 
penalties  of  perjury. 

S.  2.  Gives  a  form  of  affirmation  in  lieu  of  the  oath  of  abjuration. 
Cap.  50. — An  Act  to  repeal  the  several  Laws  relating  to  the  Customs. 

[28th  August,  1833.] 
Cap.  51.— An  Act  for  the  Management  of  the  Customs. 

[38th  August,  1833.] 
Cap.  52. — An  Act  for'the  general  Regulation  of  the  Customs. 

[28th  August,  1833.] 
Cap.  53.— An  Act  for  the  Prevention  of  Smuggling.   [28th  August,  1833.] 
Cap.  54.— An.  Act  for  the  Encouragement  of  British  Shipping  and  Naviga- 
tion. [28lh  August,  1833.] 
Cap.  55. — An  Act  for  the  Registering  of  British  Vessels. 

[28th  August,  1833.' 
Cap.  56.-«-An  Act  for  grantinE^uties  of  Customs.  [28th  August,  1833." 
Cap.  57.— An  Act  for  the  WaHlousing  of  Goods.  [28th  August,  1833.^ 
Cap.  58. — An  Act  to  grant  certain  Bounties  and  Allowances  of  Customs. 

[28th  August,  1833.] 
Cap.  50.— An  Act  to  regulate  the  Trade  of  the  British  Possessions  abroad. 

[28th  August,  1833.J 
Cap.  eo» — An  Act  for  regulating  the  Trade  of  the  Isle  of  Man. 

[28th  August,  1833.] 
Ca)>.  61. — An  Act  to  admit  Sugar  without  Payment  of  Duty  to  be  refined 
for  Exportation.  [28th  August,  1833.] 

Cap.  62. — An  Act  to  defray  the  Charge  of  the  Pay,  Clothing,  and  con- 
tingent and  other  Expenses  of  the  disembodied  Militia  in  Great  Britain 
and  Ireland ;  and  to  grant  Allowances  in  certain  Cases  to  Subaltern 
Officers,  Adjutants,  Paymasters,  Quartermasters,  Surgeons,  Assistant- 
Surgeons,  Surgeons'  Mates,  and  Serjeant  Majors  of  the  Militia,  until  the 
first  day  of  July  one  thousand  eight  hundred  and  thirty*lbur. 

[28th  August,  18^.] 
Cap.  63.«— An  Act  to  render  valid  Indentures  of  Apprenticeship  allowed 
only  by  Two  Justices  acting  for  the  County  in  which  the  Parish  from 
which  such  Apprentices  shall  be  bound,  and  for  the  county  in  which  the 
parish  into  which  such  apprentices  shall  be  bound,  shall  be  situated ; 
and  also  for  remedying  defective  Executiops  of  Indentures  by  Corpora- 
tions. [28th  August,  1833.] 
S.  1.  Indentures  for  the  binding  of  parish  apprentices  heretofore 
allowed,  and  which  hereafter  shall  be  allowed,  by  two  justices  aeting  as 
well  for  the  county  or  district  out  of  which  the  child  shall  be  bound,  as 
for  that  into  which  he  shall  be  bound,  shall  be  as  valid  to  all  intents -and 
purposes  as  if  allowed  by  two  justices  of  each  district. 
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S.  2.  Indentures  for  binding  out  poor  child ren,  heretofore  or  hereafter 
executed  by  officers  of  incorporated  districts,  by  affixing  the  seal  of  the 
corporation,  to  be  deemed  well  executed. 

S.  3.  Indentures  for  binding  parish  apprentices  within  corporate 
places,  to  be  .allowed  by  two  justices,  one  for  the  county  and  the  other 
for  the  corporate  place. 

S.  4.  Act  not  to  affiect  decisions  already  come  to. 
Cap.  64. — An  Act  to  amend  an  Act  of  the  Second  and  Third  Years  of  His 
present  Majesty,  for  regulating  the  Care  and  Treatment  of  Insane  Per- 
sons in  England.  [28th  August,  1833.] 

S.  1.  The  appointments  of  meetings  of  visitors  under  2  A  3  W.  4, 
c.  107,  to  be  as  private  as  possible,  so  that  proprietors  and  super- 
intendents  of  the  houses  to  be  visited  shall  not  have  notice  of  the  time. 

S.  2.  The  clerk  of  the  metropolitan  commissioners  and  clerks  of  the 
peace  to  preserve  all  orders,  certificates,  and  notices  transmitted  to  them, 
and  enter  in  a  register  the  names  of  the  insane  persons  to  whom  they 
refer,  within  five  days.    Penalty  on  neglect  £5. 

S.  3,  4,  5.  Notice  of  deaths  or  removals  of  patients  to  be  transmitted 
to  the.  clerk  of  the  metropolitan  commissioners  :  and  all  copies  of  orders 
and  certificates  and  •  notices,  which  have  been  transmitted  to  him  or  to 
the  clerks  of  the  peace,  to  be  registered  :  and  notices  of  deaths,  re- 
movals, &c.  since  11th  August  183?,  if  not  already  transmitted,  to  be 
forthwith  transmitted  to  clerk  of  metropolitan  commissioners  or  clerks 
of  the  peace. 

S.  6.  Commissioners  being  practising  barristers  to  receive  allowance 
according  to  the  scale  of  payment  to  medical  commissioners  under  2  &  3 
W.4;  but  not  more  than  two  commissioners  to  be  capable  of  receiving 
allowance  at  the  same  time;  and  if  more  than  two  be  practising  bar- 
risters^ the  allowance  to  be-tViade  to  two  of  such  barristers. 

S.  7.  Proprietors  and  superintendents  wilfully  neglecting  to  comply 
with  (his  act,  guilty  of  a  misdemeanor :  prosecutions  to  be  carried  on 
and  penalties  recovered  as  under  recited  act. 

S.  8.  Interpretation  clause  of  recited  act  to  extend  to  this  act. 
Gap.  65. — An  Act  to  enable  the  Commissioners  for  executing  the  Office  of 
Lord  High  Admiral  of  the  United  Kingdom  to  acquire  certain  Lands  at 
Woolwich,  in  the  County  of  Kent,  for  better  securing  His  Majesty's 
Docks  there,  and  for  the  Improvement  of  the  same. 

[28th  August,  1833.] 
Cap.  66. — An  Act  to  authorize  the  Commissioners  of  His  Majesty's  Trea- 
sury to  purchase  the  Duties  of  Package,  Scavage,  Balliage,  and  Porterage 
belonging  to  the  Corporation  of  London.  [28th  August,  1833.] 

Cap.  67. — Ah  Act  to  amend  an  Act  of  the  Second  Year  of  His  present 
Majesty,  for  the  Uniformity  of  Process  in  Personal  Actions  in  His  Ma- 
jesty's Courts  of  Law  at  Westminster.  [28th  August,  1833.] 

S.  1.  All  writs  of  summons,  distringas,  &c.  issued  into  Middlesex 
from  K.  B.,  to  be  signed,  sealed,  andissued,  and  the  fees  taken  and 
accounted  for,  by  the  same  persons  and  in  like  manner  as  other  writs 
of  K.  ^yder  2  W.  4^  c.  39,  s.  1. ' 
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&  %  Wdts  ^vemre  facias  (except  ob  trials  at  bar)  may  be  tested  on 
tlie  day  when  tsMed^  and  made  returnable  forthwith  $  and  writ  of  dis- 
triiigas  juratores  or  habeas  corpora  juratotntm  may  be  tested  in  term  or 
vaeatioB  oKi  a  day  fmbsequent  to  the  teste  of  the  venircjticias,  and  writs 
of  erecHticm  may  be  tested  on  the  day  when  issued^  and  be  made  re- 
turnable immediately  after  execution. 
Cap.  68. — An  Act  to  amend  the  Laws  relating  to  the  Sale  of  Wine, Spirits, 
Beer^  awi  Cider^  by  retail,  ia  Ireland.  [S8(h  August^  1833.] 

Cain  69 — An  Act  to  extend  and  tnilarge  the  Powers  of  the  Commissioners 
of  His  Majesty's  Woods,  Forests,  Land  Revenues,  Works,  ami  Buildings, 
in  relation  to  the  Management  and  Disposition  of  the  Land  Revenue  of 
the  Crown  in  Ireland.  [28th  August,  1833.] 

Cap*  70%^-An  Act  to  alter  and  amend  an  Act  of  the  Forty -first  Year  of 
His  Majesty  King  Geoige  the  Third,  for  the  better  Regulation  of  Public 
Notaiies  in  England^  [28th  August,  1833.] 

S.  I«  The  41  Geo.  3,  c.  79)  regulating  the  apprenticeship  and  admis- 
sion of  public  notaries*,  shall  be  limited  to  a  circuit  of  ten  miles  from  the 
-  Royal  Exchange^  London^  so  far  as  it  a£fects  attorneys,  solicitors,  or 
proetorsy  admitted  as  hereinafter  mentioned. 

S.  2.  Aitemies^  solicitors,  and  proctcrs,  July  admitted,  sworn^  and  in- 
rolled)  &c«  residing  out  of  those  limits,  may  be  admitted  notaries  public. 

S.  3k  This  act  not  to  authorize  them  to  practise  within  the  above 
limits. 

S.  4.  Notaries  practising  within  those  limits,  or  out  of  their  respective 
districts,  to  be  struck  off  the  rolUof  faculties^ 
Cai^.  71. — An  Act  for  the  Appointment  of  convenient  Places  for  the  holding 
of  Assises  in  England  and  Wales.  [28th  August,  1833.] 

S.  1.  The  statutes  6  Rich.  2^  e-.  5,  and  11  Rich.  2^  c.  11,  relating  to 
the  holding  of  assizes^  repeaie<i.  41^ 

S.  2.  The  King  in  Council  maj^  direct  at  what  places  in  any  county, 
assizes  and  sessions  of  gaol  delivery  shall  be  holden,  and  that  they  may 
be  respectively  holden  at  tnore  than  one  place  in  a  counter  on  the  same 
circuit;  and  the  same  of  special  commissions. 

Si  3.  Power  for  that  purpose  to  divide  counties,  and  to  make  re- 
gulations concerning  the  venue,  attendance  of  jurors,  use  of  gaols^  alter- 
ation of  writs,  &c.  &c. ;  such  regulations  to  be  of  the  same  force  as  if 
made  by  authority  of  parliament,  and  to  be  published  in  the  Gaiette& 

S.  4.  Power  to  direct  the  Court  of  Common  JPleas  at  Lancaster  to  be 
holden  at  any  eJk%  or  more  plaoes  in  the  county,  and  to  divide  the 
county  in  like  manner. 
Cap.  72. — An  Act  for  carrying -into  effect  Two  Conventions  with   the 
King  ot  the  Freiich,  for  suppressing  the  Slave  Trade. 

[28th  August,  1883.] 

(Jap.  73. — An  Act  for  the  Abolition  of  Slavery  throughout  the  British 

Colonies;  for  promoting  the  Industry  of  the  manumitted  Slaves;  and 

for  compensating  tlie  Arsons  hitherto  entitled  to  the  Services  of  such 

Slaves.  [fi8th  August,  1833.  | 

1^ 
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Cip.  f4.— ^An  Aet  for  tke  Abolrtion  of  Fines  find  R^coreries^  and  fet  the 
Substitution  of  more  simple  Mode»  of  Assurance. 

[28th  Augtint,  1833.] 

S.  1.  Iftterpretatton  Clause. 

S.  it  No  fine  or  recovery  to  be  tevied  or  suffered  after  dlsl  De- 
eember  1^33. 

8.  3.  Persons  Ha^^after  31  st  December  IdSfSy  to  levy  fines  or  svfier 
recoterres  under  mff^feitSLni  ot  agreement  entered  rato  before  1st  Ja- 
niiary  l694f  if  all  or  iinyof  the  purposes  intended  to  be  eHMted  thereby 
(^n  be  efi^cfted  by  a  disposition  tinder  this  act^  shall  be  Yiable  fo  make 
stf^h  a  disposttioa  under  this  act  as  #iil  efihct  the  purposes  intended : 
hut  iff  any  case  where  the  purposes  intended  cannot  b^  s6  effected,  the 
persons  so  liable  shall  exectite  a  deed  decflaririg  their  desire  thai  it  shall 
have  th^  Sftme  operation  as  the  fitie  or  reeovery  Would  have  had ;  and  it 
shall  have  such  operation  as  to  all  the  purposes  which  cenhot  be  efiected 
under  this  act. 

8.  4.  Fines  and  recoveries  of  lands  in  ancient  demesne^  already  or 
herfeal^  to  be  levied  or  sufi'er^  in  a  superior  tOnrt^  may  be  reversed  as 
to  the  lord  by  writs  of  decelt|  the  proceedings  in  which  are  already  pend- 
ing^ br  by  wHt§  of  dediit  hereafter  to  be  brought^  but  shall  be  as  valid 
against  the  conusors  and  voucfaee^^  and  all  parties  claitning  under  thCm^ 
as  if  not  reversed  lis  to  the  lord; 

9;  3i  Fines  and  recoveries  of  lands  ih  ancient  demesne^  alreftdy  or 
hereafter  levied  ot  suffered  in  the  manor  cotlrt^  afkir  ^the^  nnr^vei'sed 
fines  ahd  recoveries  in  k  superior  cdttrty  shall  be  its  valid  as  if  the  tenure 
hid  twt  beCil  changed :  and  in  nil  other  easeil  where  fines  or  reooteries 
shall  have  been  levied  or  suffered  in  courts  whose  jurisdiction  does  not 
extend  to  the  lands  comprised  therein^  or  wa^  unduly  KSsuTdedi  they 
shall  hoi  b^  invalid  bn  that  accouiit. 

S.  6;  Tenure  bf  ancient  demesnei  where  suspended  or  destroyed  by 
fine  or  recovery  in  a  superior  court,  restored  in  dases  in  Which  the  lord's 
ri^ts  shall  have  been  recognised  vrithin  twfehty  •years  befott  1st  January 
18345  and  thfe  Ibrd  Shall  nbt  reverse  the  fine  or  recover^  before  that  day. 

S.  7,  8.  Fines  and  recoveries  fnade  valid  Without  amendment  as  to 
errors  in  the  names  of  the  parties^  or  inisdesbription  dr  omissbn  of 
Iftnds^  in  iitiy  pttrt  of  the  proceedings^ 

Bi  9:  JdHsdictioii  of  courts  ts  adiendi  in  edses  not  herein  provided  for, 
stived.     # 

S.  10.  Recoveries  not  to  be  invalid  by  reason  df  negleCt  to  iiirol  the 
bargain  and  sale  in  due  time,  provided  they  would  have  been  vaftd  b^t 
for  that  omission. 

S.  1 1 .  Recoveries  not  to  be  invalid  by  ieason  of  persohs  in  whom  an 
estate  at  law  wks  odtstanding  having  omitted  to  make  a  tenant  to  the 
writ  of  entry^  where  the  person  who  was  the  owner  of,  or  had  powet  to 
disposi*  of^  an  estat§  for  life  dr  mm  in  possession  in  the  lands,  shall, 
within  the  time  limited  for  making  IIKenant  to  the  %ritf  havfe  conveyed 
hh  estate  io  stich  tehanl  t  an  estate  to  be  deem^  in  possession^  notWIth- 
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standing  a  prior  lease  for  lives  or  years,  or  term  of  years.    [N.  B.  The 
foregoing  sections  are  all  retrospective.] 

S.  12.  Fines  and  recoveries  not  to  be  made  valid  by  this  act,  in  the 
following  cases  : — where  they  have  been  wholly  reversed ;  or  where 
partially  reversed,  as  far  as  they  have  been  reversed ;  or  where  any 
persons  have  had  dealings  with  the  lands  on  the  faith  of  the  fines  or 
recoveries  being  invalid ;  or  as  to  lands  of  w^^h  any  person  is  in  pos- 
session in  respect  of  any  estate  which  the  fine  <i||pecovery,  if  valid,  would 
have  b4|[|d  ;  or  where  any  court  of  competent  jurisdiction  has  refused 
an  amendment :  nor  shall  the  act  affect  proceedings  pending  at  the  time 
of  its  passing,  in  which  the  validity  of  the  fine  or  recovery  is  questioned, 
or  give  validity  to  it  if  invalidated  by  such  proceedings;  and  if  such 
proceedings  abate  by  the  death  of  the  party  disputing  the  fine  or  re- 
covery, the  party  then  entitled  shall  have  six  calendar  months  tp  com- 
mence fresh  proceedings. 

S.  13.  Provides  for  the  depositing,  inspection,  &c.  of  records  of  fines 
and  recoveries  in  the  Common  Pleas  at  Westminster  and  Lancaster,  and 
the  Court  of  Pleas  at  Durham,  after  31st  December  1833,  as  heretofore ; 
and  that  they  shall  be  evidence  as  heretofore. 

S.  14.  Estates  tail,  and  estates  expectant  thereon,  not  to  be  barrable 
by  warranty  after  31st  December  1833. 

S.  15.  After  that  day,  every  actual  tenant  in  tail  iq  possession,  re- 
mainder, or  contingency,  shall  have  power  to  dispose  of  thd  entailed 
lands  in  fee  simple  or  for  any  less  estate,  as  against  all  persons  claiming 
by  force  of  the  estate  tail,'  and  all  persons,  the  crown  included,  whose 
estates  are  to  take  effect  on  the  determination  or  in  defeasance  of  the 
estate  tail. 

S.  16.  Power  of  disposition  not  to  be  exercised  by  women  tenants  in 
tail  ex  provinone  viri,  except  with  the  assent  required  by  1 1  H.  7,  c.  20. 

S.  17.  Except  as  to  settlements  made  before  this  act,  the  statute 
11 H.  7,  c.  20  repealed. 

S.  18*.  Th«  power  of  disposition  not  to  extend  to  tenants  in  tail  who 
are  restrained  from  barring  their  estates  by  34  &  35  H.  8,  or  any  other 
act;  or  to  tenants  in  tail  after  possibility  of  issue  extinct. 

S.  19.  After  31st  December  1833,  where  an  estate  tail  lias  been  or 
shall  be  converted  into  a  base  fee,  the  person  who  would  otherwise  have 
been  actual  tenant  in  tail  shall  have  power  to  dispose  of  the  lands  as 
against  all  reversioners  (the  crown  included)  so  as  to  enlarge  the  base 
fee  into  a  fee  simple. 

9.  20.  The  act  not  to  enable  persons  to  dispose  of  lands  in  respect  of 
expectancies  they  may  have  as  issue  inheritable  to  an  estate  tail. 

S.  21.  Dispositions  made  by  tenant  in  tail  under  this  act,  by  way  of, 
mortgage,  or  for  any  other  limited  purpose,  to  be  a  bar  in  equity  and  at 
law,  notwithstanding  a  contrary  intention^  expressed  or  implied :  but  if 
the  estate  so  created  be  onljMur  autre  vie,  or  for  years  absolute  or  de- 
terminable, or  if  a  charge  be^Rated  without  a  term  or  greater  estate 
for  securing  it,  the  disposition  shall  in  equity  be  a  bar  only  so  far  as 


Abstract  of  the  Public  General  Statutes.  467 

to  giv§  effect  to  the  mortgage,  &c.  notwithstanding  a  contrary  intention 
expressed  or  implied. 

S.  ^.  The  owner  of  the  first  existing  estate  (not  being  for  years  only) 
under  a  settlement  prior  to  an  estate  tail  under  the  same  settlement, 
shall  be  the  Protector  of  the  settlement:  and  to  be  deemed  the  owner, 
notwithstanding  incumbrances,  and  notwithstanding  an  absolute  dis- 
position by  him,  or  by  his  bankruptcy  or  insolvency,  of  such  prior  es- 
tate ;  and  an  estate  by  the  curtesy  in  respect  of  the  estate  tail  or  prior 
estate,  or  an  estate  by  way  of  resulting  use  or  trust  for  the  settlor,  to  be 
deemed  a  prior  estate  within  this  clause. 

S.  23.  Each  of  two  or  more  owners  of  a  prior  estate  to  be  the  sole 
protector  as  to  his  share. 

S.  24.  Where  a  married  woman  would,  if  single,  be  the  protector  of 
a  settleo^ent  ia  respect  of  a  prior  estate  not  settled  to  her  separate  use, 
she  and  her  husband  together  shall  be  tfie  protector,  and  be  deemed  one 
owner;  where  the  estate  is  so  settled,  she  alone  shall  be  the  protector. 

S.  25.  In  the  case  of  a  settlement  merely  by  way  of  confirmation  of, 
or  merely  restoring,  an  estate,  such  estate  shall,  for  the  purposes  of  this 
act  as  to  the  protector,  be  deemed  an  estate  subsisting  under  the  settle- 
ment. 

S.  26.  But  the  person  in  whose  favour  a  lease  at  a  rent  is  created  or 
confirmed  by  a  settlement,  shall  not  be  the  protector  in  respect  thereof. 

S.  27.  No  tenant  in  dower,  bare  trustee,  (except  in  the  case  provided 
for  by  s.  31,)  heir,  executor,  &c.  to  be  protector. 

S.  28.  Where  there  are  more  than  one  estate  prior  to  the  estate  tail, 
and  the  owner  of  one  of  them  is  excluded  from  being  protector  by  the  two 
last  clauses,  the  party  who  would  be  the  protector  if  his  estate  did  not 
exist,  shall  be  the  protector. 

S.  29.  Where  aa  estate  under  a  settlement  shall  have  been  disposed  of 
by  31st  December  1833,  the  person  who  would  be  the  proper  person  to 
make  the  tenant  to  the  writ  of  entry  in  a  recovery,  shall  be  the  protector 
during  the  continuance  of  the  estate  which  conferred  the  right  to  make 
such  tenant.  ^ 

S.  30.  Where  a  person  having  on  or  before  31st  Deceliber  1833 
made  any  disposition  out  of  a  remainder  or  reversion,  would  but  for  this 
clause  have  been  the  protector,  and  so  enabled  to  concur  in  the  barring 
of  the  remainder  or  reversion,  the  person  who  would  have  been  the 
proper  person  to  make  the  tenant  to  the  writ  of  entry  in  a  recovery,  shall 
be  the  -protector  during  the  continuance  of  the  estate  which  conferred 
the  right  to  make  such  tenaot. 

S.  31.  A  bare  trustee  under  a  settlement  heretofore  made,  who  would 
have  been  the  proper  person  to  make  the  tenant  to  the  writ  in  a  recovery, 
shall  be  the  protector  during  the  continuance  of  his  estate. 

S.  32.  Power  to  any  settlor  to  appoint  not  more  than  three  persons 
to  be  protector  in  lieu  of  the  person  who  would  otherwise  be  so ;  and  to 
give  power  to  perpetuate  the  protectorship  in  not  more  than  three  per- 
sons, to  be  appointed  by  deed  by  the  donee  of  the  power;  such  latter 
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persons  to  be  protector  jointly  with  any  other  then  exiatiB^  protector; 
such  deeds  to  be  void  unless  enrolled  in  Chancery  within  six  months : 
provided  that  the  person  who  would  be  protector  but  for  this  clause,  may 
be  one  of  the  persons  appointed  under  this  clause;  and  shall,  unless  the 
settlor  otherwise  direct,  act  as  sole  protector  on  tlie  death  or  renunciation 
of  the  others,  until  a  fresh  appointment. 

S.  38.  Itt  cases  of  lunacy,  the  Lord  Chancellor,  Lord  Keeper,  &c.  or 
other  persons  entrusted  with  the  care  of  lunatics,. shall  be  protector;  and 
in  cases  <rf  treason  or  felony,  or  if  a  person,  not  being  the  owner  of  a 
prior  estate,  shall  be  protector,  and  sliall  be  an  infant,  or  it  be  uncertain 
whether  he  is  living  or  dead,  the  Court  of  doLnicery  shall  be  protector; 
and  if  the  settlor  shall  exclude  the  owner  of  the  prior  eetate  from  being 
protector,  and  not  appoint  another,  the  Court  of  Chanoery  shall  be  pro- 
tector in  his  stead;  and  so  also  in  every  case  where  then  In  no  protector 
during  the  continuance  of  a  prior  estate  snfilcient  to  qualify  the  owner 
of  it  to  be  the  protector. 

S.  84.  Where  there  is  a  protector,  his  consent  shall  be  requiute  to 
enable  an  actual  tenant  in  tail  to  create  a  larger  estate  than  a  base  lee. 

S.  85.  Where  there  is  a  base  fee,  the  protector's  consent  shall  be  re- 
quisite to  the  exercising  the  power  of  enlarging  it  given  by  s.  19. 

S.  36.  The  protector  to  be  siArject  to  no  obntronl  in  the  exercise  of  hb 
cod9entins;.power/  nor  to  be  deemed  a  trustee,  or  subject  to  the  inter- 
ference of  a  court  of  equity. 

S.  37.  The  rules  of  equity  as  to  transactions  between  the  donee  and 
the  object  of  a  power,  not  to  apply  as  between  the  protector  and  a  tenant 
in  tail  under  the  same  settlement. 

S.  30.  A  voidable  estate  by  a  tenant  in  tail  in  favour  of  a  purchaser  for 
valuable  consideration,  shall  be  confirmed  by  a  subsequent  disposition 
by  such  tenant  in  tail  under  this  act,  made  with  consent  of  the  protector; 
but  not  against  a  purchaser  witliout  notice. 

S.  39.  Base  fees,  when  united  with  the  immediate  reversions,  to  be 
enlarged  instead  of  being  merged. 

S.  40^Every  disposition  of  lands  made  by  tenant  in  tail,  under  this 
act,  to  be  made  by  deed,  as  if  he  were  sased  in  fee,  but  not  by  will  or 
oontraot;  and  if  by  a  married  woman,  her  husband's  concurrence  neces- 
sary, and  Uie  deed  to  be  acknowledged  by  her  as  directed  in  s.  79. 

S.  41.  Every  assurance  by  tenant  in  tail,  except  a  lease  not  exceeding 
twenty-one  years  at  a  rack  rent  or  not  less  than  5-6th8  thereof,  to  be 
inoperative,  unless  inrolled  in  Chancery  within  six  calendar  months  after 
execution;  and  such  period  to  be  sufficients  notwithstanding  28  Hen«  B, 
c.  16. 

8.  42.  Protector's  consent  to  be  given  by  the  same  assurancey  or  by  a 
distinct  deed  Of  not  later  date,  or  to  be  void. 

S.  43.  If  given  by  distinct  deed,  to  be  considered  unqualified,  unless 
he  refer  to  tlie  assumnce,  and  confine  his  consent  to  the  disposition 
thereby  made. 

S.  44.  A  married  woman  protector  to  consent  as  a  feme  s^le,. 
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S.  45.  Consent  of  protector  by  distinct  deed  U>  be  inroHed  with  or 
befoffe  the  assurance,  otherwise  void. 

S.  46.  Courts  of  Equity  altogether  excluded  fram  giving  uiy  effect 
to  dispositions  by  tenants  in  tail,  or  consents  of  proteelOTS,  under  this  act, 
which  would  not  be  effectual  in  courts  of  law;  and  nd  disposition  or 
consent  to  be  effectual  in  equity,  unless  it  would  be  so  at  law. 

S.  48,  49.  Lord  Chancellor,  Sec.  when  prottctor  of  a  aettWioenty  or 
joint  protector  with  another,  to  have  power  to  consent,  on  moikm  or  peti- 
tion, to  a  disposition  by  the  tenant  in  tail,  and  to  make  such  oiders  as 
maybe  thought  necessary;  the  order  to  be  evidei^e  of  consent. 

S.  50.  The  previous  clause?  to  apply  to  copyholds,  except  that  a  dis- 
position by  tenant  in  tail,  having  an  estate  at  hiw,  shall  be  by  snrreiider, 
and  where  he  has  an  estate  in  equity,  either  by  surrender  or  by  a  deed  as 
hereinafter  provided. 

S.  51.  Protector's  consent  to  a  disposition  by  tenant  in  tail  of  copy- 
holds to  be  executed  at  or  before  the  surrender,  and  produced  to  the  lord 
or  steward,  Or  else  to  be  void ;  and  the  lord  or  steward,  on  its  production, 
to  indorse  on  it  an  acknowledgment  thereof,  and  entar  it  on  tlie  court 
rolls;  and  the  indorsement  to  be  primft  focie  evideace  of  its  produotion, 
and  of  its  own  genuineness;  and  the  lord  or  steward  afterwatds  to  indorse 
a  memorandum  of  the  entry  of  the  deed  on  the  court  rolls. 

9.  52.  I^rotector's  consent  to  disposition  of  copyholds,  if  not  givnitiy 
deed,  shall  be  given  to  the  surrenderee;  and  if  the  auireuder  be  taken 
out  of  court,  the  memorandum  of  snrrrender  shall  state  the*  consent,  and 
shall  be  signed  by  the  protector,  and  entered  on  the  court  rolh,  arid  shall 
be  evidence  of  the  consent  and  surrender:  if  the  snnender  be  made  in 
court,  an  entry  thereof  shall  be  made  on  the  eourt  rolls,  stating  the  con- 
sent, and  shall  be  evidence  like  any  other  entry  on  the  court  rolls* 

S.  5dr  Power  to  equitable  tenants  in  tail  of  copyholds  to  di^KMeitf  their 
lands  by  deed  as  if  they  were  freehold,  and  the  previous  dauses  of  the  act 
to  apply  to  such  disposition,  as  far  as  circumstances  will  admit:  the  deed 
to  be  entered  on  the  court  rolls,  and  the  protector's  consent  to  be  void, 
when  given  by  a  distinct  deed,  unless  it  be  of  as  early  execution;  such 
deed  of»consent  to  be  also  entered  on  the  court  rolls: — but  every  soefa  dis- 
position of  copyholds  to  be  void  against  purchasers  for  valuable  considera- 
tion under  a  subsequent  assurance  duly  entered  on  the  eourt  rolls,  mdess 
iifst  entered  thereon. 

8.  54.  Inrolment  not  necessary  as  to  copyholds.  • 

9.  55.  The  Bankrupt  Act,  6  Geo.  4,  c.  16,  s.  65,  as  to  estates  tail,  re- 
pealed; but  the  repeal  not  to  apply  to  commissions  or  fiats  issued  before 
1st  Jan.  1833,  nor  to  revive  former  acts. 

S.  56.  The  commissioner,  in  the  case  of  an  actual  tenant  in  tail  beoeming 
bankrupt  after  Slat  Dec.  1833,  may  dispose  by  deed  of  tiie  bankrupt's 
lands  to  a  purchaser ;  but  if  the  protector  withhold  his  consent,  the  deed 
to  convey  only  as  large  an  estate  as  the  tenant  in  tail  could  himself  have 
conveyed  without  such  consent. 

S.  57.  And  in  the  case  of  &e  bankruptcy  of  a  tenant  in  tail  entided  to 
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a  base  fee,  the  commissioner  may  by  disposition  to  a  purchaser,  provided 
there  be  no  protector,  enlarge  the  base  fee  as  the  bankrupt  might  have 
done  under  this  act. 

S.  58.  In  case  of  bankruptcy,  the  commissioners  to  stand  in  place  of  the 
tenant  in  tail  as  to  the  protector's  consent,  and  the  disposition  with  such 
consent  to  be  equally  valid  notwithstanding  a  prior  disposition  by  the 
commissioners  without  consent,  or  a  prior  sale  or  conveyance  under  the 
bankrupt  acts;  and  all  the  previous  clauses  as  to  consent,  inrolment,  &c, 
in  the  case  of  freeholds,  to  apply  to  consents  given  under  this  clause. 

S.  59.  Disposition  by  commissioner  of  bankruptcy  of  freeholds  to  be 
void. unless  inrolled  within  six  months;  and  similar  provisions  as  before 
respecting  the  disposition  of  copyholds,  entry  on  court  rolls,  consent,  &c. 
in  the  case  of  bankruptcy. 

S.  60,  61.  Where,  for  want  of  the  protector's  consent,  dispositions  by 
commissioner  of  bankruptcy  created  only  a  base  fee,  immediately  on  there 
ceasing  to  be  a  protector,  such  base  fee  shall  enlarge  into  the  same  estate 
as  if  there  had  been  no  protector  at  the  time  of  the  disposition :  so  also 
where  the  tenant  in  tail  is  entitled  to  a  base  fee  at  his  bankruptcy,  and 
the  lands  are  sold  or  conveyed  under  the  bankrupt  acts. 

S.  62.  A  voidable  estate  created  in  favour  of  a  purchaser  for  valuable 
oonnderation,  by  an  actual  tenant  in  tail,  or  a  tenant  in  tail  entitled  to  a 
base  fee,  who  shall  become  bankrupt,  shall  be  confirmed  by  the  disposition 
of  the  commissioner  where  there  is  no  protector,  or  with  his  consent  where 
there  is,  or  without  it  when  there  ceases  to  be  a  protector:  but  not 
against  a  purchaser  without  notice.   * 

S.  63,  64.  Acts  of  a  bankrupt  tenant  in  tail  void  against  any  disposition 
under  this  act  by  the  commissioner:  but  subject  to  the  powers  given  to  the 
commissioner,  and  to  the  estate  in  the  assignees,  a  bankrupt  tenant  in  tail 
shall  retain  the  same  powers  of  disposition  under  this  act  as  if  he  had  not 
become  bankrupt. 

S.  65.  The  disposition  by  the  commissioner  of  the  lands  of  a  bankrupt 
tenant  in  tail  shall,  if  the  bankrupt  be  dead,  have  the  same  operation  as  if 
he  were  alive,  in  the  following  cases:  where  at  his  death  there  shall  be  no 
protector  of  the  settlement;  or  if  at  the  time  of  the  disposition^ere  shall 
be  any  issue  inheritable  to  the  bankrupt's  estate  tail,  and  either  no  protec- 
tor of  the  settlement,  or  a  protector  who  shall  duly  consent  to  the  disposi- 
tion, or  shall  not  consent:  or  if,  where  the  bankrupt  had  a  base  fee,  there 
shall  be  issue  who  would,  if  the  base  fee  had  not  been  created,  have  been 
actual  tenant  in  tail,  and  either  no  protector^  or  a  protector  who  shall  con- 
sent to  the  disposition. 

S.  66.  Every  disposition  by  a  commissioner  of  bankniptcy  of  copyhold 
lands,  where  the  estate  shall  not  be  merely  equitable,  to  have  the  same 
operation  as  a  surrender,  and  tlie  person  to  whom  the  land  is  so  disposed 
of  may  claim  to  be  admitted  on  payment  of  fines,  &c. 

S.  67.  Assignees  to  recover  in  the  mean  time  rents  of  the  lands  of  a 
bankrupt  of  which  the  commissioner  has  power  to  make  disposition  under 
Jthis  act,  and  to  enforce  covenants  and  agreements,  a^  if  entitled  to  the 
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reversion,  and  to  have  the  remedies,  &c.  given  by  11  Geo.  2,  c.  19;  this 
clause  to  apply  to  all  copyhold  lands ;  but  only  to  such  lands  of  other 
tenure  as  the  commissioner  has  power  under  this  act  to  dispose  of  after 
the  bankrupt's  death. 

S.  68.  All  the  provisions  of  the.  act  in  regard  to  bankrupts  to  apply  to 
lands  in  Ireland :  with  saving  of  the  rights  of  the  crown  to  reversions  and 
remainders  therem. 

S.  §9.  Deeds  relating  to  the  lands  of  bankrupts  in  Ireland  to  be  en- 
rolled in  ch  Arery  there. 

S.  70.  Stat.  7  Geo.  4,  c.  45,  repealed  except  as  to  proceedings  com- 
menced before  1st  Jan.  1834. 

S.  71.  The  previous  clauses  to  apply  to  lands  of  any  tenure  to  be  sold, 
where  the  purchase  money  is  to  be  invested  in  the  purchase  of  lands  to  be 
entailed,  and  also  where  money  is  liable  to  be  invested  in  like  manner, — 
with  these  variations :  that  where  a  disposition  is  to  be  made  of  leasehold 
lands  or  money  so  circumstanced,  it  shall,  as  to  the  person  taking  under 
the  disposition,  be  treated  as  personal  estate,  ai^  such  disposition  shall, 
except  in  case  of  bankruptcy,  be  an  assignment  by  deed,  to  be  inrolled  in  ^^ 
chancery  within  six  months;  and  in  case  of  bankruptcy  the  disposition  ,^B 
shall  be  made  by  the  commissioner,  and  completed  by  inrolment  as  befoc0 
required  for  freehold  lands. 

S.  72.  Lands  of  any  tenure  in  Ireland  to  be  sold,  where  the  purchase 
money  is  to  be  invested  in  the  purchase  of  lands  to  be  entailed ;  and  money 
under  the  control  of  a  court  of  equity  in  Ireland,  subject  to  be  invested  in 
like  manner,  to  be  subject  to  this  act  in  case  of  bankruptcy. 

S.  73.  The  practice  as  to  acknowledging  deeds  before  inrolment  not  to 
apply  to  inrolments  under  this  act. 

S.  74.  Deeds  required  to  be  inrolled,  by  which  lands  or  money  shall  be 
disposed  of  under  this  act,  to  take  effect  as  if  inrolmient  were  not  required, 
but  to  be  void  against  subsequent  purchasers  fox  valuaMe  consideration 
whose  deeds  shall  be  first  inrolled. 

^L  75,  76i  The  Court  of  Chancery  to  regulate  the  fees  to  be  paid  for  the 
uRiment  of  deedS)  &c.,  and  the  Court  of  Common  Pleas  those  for  entries 
on  court  rolls  and  indorsements  of  deeds^  and  for  taking  consents,  ^* 

S.  77.  After  Slst  Deci  1833,  a  married  woman,  with  her  husband's 
concurrence,  may  dispose  by  deed  of  lands  of  any  tenure,  and  of  money 
subject  to  be  iiwested  in  the  purchase  of  lands,  and  of  any  estate  therein, 
and  may  release  or  extinguish  powers  as  ftdly  as  if  she  were  a  feme  sole ; 
the  deed  to  be  acknowledged  by  her  as  directed  by  s.  79:  but  this  clause 
not  to  extend  to  copyholds  to  which  she  or  her  husband  in  her  right  may 
be  entitled  at  law,  in  any  case  where  the  objects  of  this  clauie  dould  have 
b^en  effected  by  her,  with  her  husband's  concurrence,  by  surrender* 
•  S.  78.  The  powers  of  disposition  hereby  given  to  a  married  w(»nan  not 
to  interfere  with  any  other  powers  vested  in  her,  except  so  far  ^  by  such 
disposition  they  may  be  suspended  or  extinguished. 

S.  79.  Every  deed  by  a  married  woman  under  this  act,  not  executed  by 
her  as  protector,  to  be  acknowledged  by  her  before  a  judge,  master  in 
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ehimceiy,  or  tmo  perpetual  or  special  comusuonfffs  hereinafter  a^poiated. 
S.  80l  The  judge,  &&,  before  reeeiyiog  such  acknowledgment,  U>  exa- 
mine her  apart  from  her  huaband,  and  unless  she  freely  consents  tbe  4eed 
to  be  void  as  to  her  execution.  ; 

9«  81.  The  Chief  Justice  of  the  Common  Heas  to  appoint  pefsoos  for 
every  eoimty,  &c«.  to  be  perpetual  commissioners  for  talung  vmh  Ofskaovr- 
ledgments,  to  be  removable  at  pleasure;  and  lists  of  th^  nan^g  aiKl  dis^ 
triets  to  be  made  out  ani  kept  by  an  oSScer  of  the  court,  who  sh^U  trans^ 
mit  them  from  time  to  time  to  the  clerk  of  the  peaoe«        9 

SL.  AS.  Pewf  V  of  the  pwpetiuJi  eommissionen  net  confined  to  their  par- 
ticular districts. 

SL  8ft.  If  fiEom  xesi^wee  beyond,  seasp  ill  healthy  S(c.  a  married  ^oman 
be  pBevented  fto»  making  the  aeknowledgm^t  b^ore  e  jjjudge,  SEtailer, 
Sff  pa^etoal  oommissiener,  special  connaisffioAewi  to  be  eppointed  to  take 
her  aeknewindflmeBt. 

S.  ftl.  When  e  manied  voman  shiaJl  acknowledge  a  dieed,  fte  penon 
tidring  the  aoksAwladgment  to  sign  a  mem^andum  on  the  deed,  aad  a 
certiftoetp  'ef  iakhig  we  s^knawledgmepl  o»  «  s^^ate  paji^chnMent  (lesms 
esa  nilwriiiitd  )    • 

S.  85.  Siidi  eertzfioaifee)  wMh  m  a$d«?it  veiffi^ifig  it,  to  be  ledge^  W^th 
an  officer  of  the  court  of  Common  Pleas,  who  9^11  cai^se  the  Sfpoie  to  be 
iitedqfseoonL 

&  86.  On  filing  the  cMificate)  the  deed  to  take  ei9^  by  gelation  firom 
the  taaoe  <^  at^nowledgi^ent 
S.  87,  88.  The  officer  wit^  whom  the  eertifieajtes  are  lodged-  to  make  an 
^     index  of  H^m,  aad  to  deliver  &  signed  ci^y  to  8#y  perao^  ^pplyiagi  which 
shall  be  evidence. 

&  81^«  The  Chief  Jttsjijioe  of  &e  Common  l^eea  ^.  appoint  th/e  <^cer 
«it^  whom  the  cert^fioatea  sludi  be  lodged ;  aiid  the  court  to  meke  orders 
tooduag  the  examinafcidn,  memor^ni^ui8>  oertificatos,  a^davits*  8fe, 

S.  90.  A  married  woman  to  be  separately  examined  on  ^be  8w«^¥ler 
of  an  e^intahle.  estate  in  eopy^lda  aa  if  the  estate  were  legal.  ^^ 

8u  91s.  Comii  c^  Common  Fleas,  where  the  husband  if  f^  Inna^  oiWom 
an^other  cause  incapable  of  executing  a  deed  ov  mAkipg  a^  sunrendc^.  or 
i  hie  ceaidence  is  not  known,  on  he  is  in  prisen>  or  living  apart  frpm  his 
infe,  may  diffuse  wi&  hia  ooacuixence,  except  where  the  Loisd  Cheoeel- 
Idt  («r  other  pessona  intrusted  with  care  of  lunatics)  or  the  Count  <^  Chan- 
cery^  shall  be  the  protector  of  the  settlement  in  lieu  of  the  husbandr 

S»  92*  Tfads  aot  not  to  extend,  to  Ireland  except  when  esq^ijesaly  men- 
tionedk 
3.  d&  Aot  may  be  altei»d>  th)$.sesiion% 
Cap.  75.— -An  Aot  to  continue  uQtil  the  e^d.  of  itke  next  Session  of  Parlia* 
menti  two  A^  for  the  Frevention,  a9  far  as  may  be  posjsiblei  of  the 
Biseaae  called  tbe  Chplen^*  or  iSpasnftodio  or  Indian  Cholera,  in  Jijugfand 
and  Scotknd.  [28th  August^  1833.] 

CAKt  7^,-^An  AiCt  to  alter  and  amend  the  I^ws  for  the  Election  of  the  Ma- 
gMtestas  andCouiicili  Qf^^  Skyal  Qh%]v  ^  S«ptland. 

[28th  August,  1833.] 
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Oaf.  77. — An  Act  to  proride  for  the  Appointment  and  Election  of  Magis- 
trates and  Coundllon  for  the  several  Buighs  and  Towns  in  Sdodand, 
which  now  return  or  contribote  to  reforn  Members  to  Paffiamtat,  and  are 
Ml  Royd  Boigbs.  [38lli  Ao^usC,  1833.] 

Cap.  78. — An  Act  to  amend  the  Laws  relating  to  Grand  JnriM  in  Irebad. 

[28th  Angnst,  1899.} 

Cat.  7J^^-^An  Ad  to  provide  for  the  more  im|»Brfial  Tiud  of  Ofienoet  in 
eeftain  Cases  in  &|^and.  [28lh  Angnst,  188S.] 

Ci».  80.-~An  Ad  requiring  the  Annual  Statements  of  Trustees  or  Commi»- 
aioMH  of  Turnpike  Rondsto  be  tfaMmkfted  to  tiie  Secretary  of  Stato,  and 
afterwards  laid  before  ParKament  [28tli  Augmt,  18S9.] 

Ca^.  81.-— An  Ad  to  authorize  the  Application  of  Part  of  the  Land  Re- 
¥en«e  of  tke  Ciown  for  providnig  FixtueSy  Fomitm^,  Fittings,  and  De- 
eetations  for  BuekinglUnn  Palace.  [28th  Aogurty  1833.] 

Ca».  82b — ^An  Ad  to  allow  the  People  called  Separatists  to  make  a  solemn 
Affinnatioa  and  Dedaration  mstead  of  an  Onth.  [28tfi  August^  1838.] 
8.  1.  Tba  Dimentors  called  Separatists  permitted,  in  any  case  where  by 
Ittw  an  oadi  may  be  required^  to  make  instead  the  sdemn  affirmatimi  or 
deelaraCion  set  forth  in  the  act,  which  is  to  be  of  the  same  forae  aa  att 
oatik 

S.  2»  Persons  making  such  affirmation,  who  are  not  in  fad  Sqtamtists, 
or  wilfidly  affirming  what  would,  if  swwn,  have  amotmted  to  perjiify,  to 
inonr  tke  penalties  of  perjury. 

Cap.  83. — An  Ad  to  omnpel  Ranks  issuing  Promi«ary  Notes  payablii  to 
Beater  on  Demand  to  make  Returns  of  their  Notes  in  Circulation,  and  to 
oudioriae  Banks  to  issue  Kotes  payable  in  London  for  lest  than  Fifiy 
Fmmds.  [28di  August^  1833.] 

Cap.  84k — An  Adr  to  provide  for  the  Performance  of  the  Duties  of  certain 
Offices  oontteded  with  the  Court  of  Chancery,  which  have  been  abolished. 
S.  I.  Reeiting  2  fr  3  Wfl.  4,  e.  111|  whereby  oertam  offices  in  the 
Court  of  Chancery  were  abolished  from  20th  August  1833,  with  a  pro- 
viso that  it  should  nd  determine  those  held  by  persons  i^pointed-  before 
Id  Jane  1832,  until*  their  deatiis  or  resignation^,  and  that  att  the  persons 
holding  those  offices,  except  the  Clerk  of  the  Patents,  w^ne  appointed  prior 
to  1st  June,  1832:  enacts,  tiut  after  the  death,  resignatioA,  or  removal  of 
tiir  present  CMe  of  Custodies  of  Idiots  and  Lunatics,  the  duties  shall  be 
performed  by  the  Seodary  of  Lunatics. 

S.  2.  The  dutioB  of  Chaff-wax  and  Sealer  in  like  manner  to  b^  per- 
ftimed  by  the  Punebearer,  and  those  of  Clerk  of  Presentetions  and  Clerk 
of  Dtspensations  and  Faculties  by  the  Secretory  of  Presentetions. 

S.  3.  The  Clerk  of  the  Crown  in  Chanoery,  and  Clerk  of  the  Patents^ 
to  be  nominated  by  the  crown  aa  vacaneiea  o<vmn 
S.  4;  Appointment  of  salaries. 

S.  5.  Duties  pf  office  of  Clerk  of  the  Hanaper,.  on  vacancy,  to  be  per-^ 
formed  by  the  C3erk  of  the  Crown  in  Chancery,  with  additional  salary  of 
£200. 
S.6.  Salaries  to  be  iu  fall  latiafodioii^  duties. 
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S.  7.  Fees  to  be  paid  'into  the  Exchequer,  and  made  part  of  Consoli- 
dated Fund. 

S.  8.  Salaries  chai^g;ed  on  Consolidated  Fund. 

S.  9.  Clerk  of  Inrolments  in  Bankruptcy  to  be  re-oppointed,  agreeably 
to2&3  Wil.  4,  clH. 
Cap.  85. — An'  Act  for  effecting  an  Anungement  with  the  East  India  Com- 
pany, and  for  the  better  Ciovemment  of  his  Miyesty's  Indian  Territories, 
till  the  30th  Day  of  April  One  Thousand  Eight  Hundred  and  Fifty-Four. 

[28th  August,  1833.] 
Cap.  86. — An  Act  to  provide  for  the  Payment  of  certain  Grants  and*  Al- 
lowances formerly  paid  out  of  the  Civil  List  Revenues. 

[28tfa  August,  1833.] 

Cap.  87. — An  Act  for  remedying  a  Defect  in  Titles  to  Messuages,  Lands, 

Tenements  and  Hereditaments  allotted,  sold,  divided,  or  exchanged,  under 

Acts  of  indosure,  in  consequence  of  the  award  not  having  been  inrolled, 

or  not  having  been  inrolled  within  the  time  limited  by  the  several  Acts; 

and  for  authorizing  the  Appointment  of  new  Commissioners  in  certain 

Cases  where  the  same  shall  have  been  omitted.  [28th  August,  1833.] 

Cap.  88. — An  Act  to  continue  for  Seven  Years,  and  firom  thence  to  the  end 

of  the  then  next  Session  of  Parliament,  an  Act  of  the  Fifty-ninth  Year  of 

King  Geoige  the  Third,  for  facilitating  the  Recovery  of  the  Wages  of 

Seamen  in  the  Merchants*  Service.  [28th  August,  1833.] 

Cap.  89. — An  Act  to  authorize  the  Issue  of  a  Sum  of  Money  out  of  the 

Consolidated  Fund,  towards  the  Support  of  the  MetropoUtan  Police. 

[28th  Aii^st,  1888.] 
Cap.  90. — An  Act  lo  repeal  an  Act  of  the*£leventh  Year  of  His  kte  Ma- 
jesty King  Geoige  the  Fourth,  for  the  lighting  and  watching  of  Parishes 
in  England  and  Wales,  and  to  make  other  Provisions  in  lieu  diereof. 

[28th  August,  1838.] 

Cap.  91 . — An  Act  for  consolidating  and  amending  the  Laws  rdative  to  Jurors 

and  Juries  in  Irehmd.  [28th  August,  1888.] 

Cap.  92.— An  Act  to  explain  and  amend  the  Provisions  of  certain  Acts  for 

the  erecting  and  establishing  Public  Infirmaries,  Ho^tab,  and  Diqiens- 

aries  in  Ireland^  [28th  August,  1833.] 

Cap.  93.~An  Act  to  regulate  the  Trade  to  China  and  India. 

[28tfa  Ai^iist,  1833.] 
Cap.  94. — An  Act  for  the  R^ulation  of  the  Proceedings  and  Practioe  of 
oeAain  Office  of  the  High  Court  of  Chancery  in  Engluid. 

[28th  August,  1888.] 
S.  1^  Abc^tion  of  offices  of  master  of  the  report  office,  entering  detks 
and  entering  registrars,  clerk  of  the  exceptions,  and  agent  to  the  senior 
deputy  registrar  of  the  Court  of  Chancery. 

S.  2.  Six  Registrars  of  the  Court  appointed :  the  present  four  di^ty  re- 
gistrars and  two  entering  clerks  to  be  the  six,  and  vacancies  of  all  but 
the  junior  to  be  filled  up  by  the  r^istrar  next  in  senioriQr,  and  die  vacancy 
of  the  junior  by  the  senior  derk  in  the  office. 
S.  3.  R^istrais  to  attend  each  of  the  three  equity  eourtsj  in  such  oider 


Abstract  of  the  Public  General  Statute^.  475 

and  manner  as  the  Lord  Chancellor,  together  with  the  Master  of  the  Rolls 
and  Vice  Chancellor,  or  one  of  them,  shall  direct  hy  general  order :  in 
case  of  illness  they  may  appoint  a  deputy,  to  be  first  approved  by  the 
ju^;e  on  petition;  if  the  appointment  be  omitted  for  two  days,  the  judge 
to  appoint. 

S.  4.  Six  clerks  to  the  registrars  appointed ;  any  vacancy  to  be  filled 
up  by  the  clerk  next  in  seniority. 

S.  5.  Vacancy  of  sixth  derk  to  be  filled  up  by  the  Lord  Chancellor;  the 
person  appointed  to  be  a  solicitor  or  attorney,  or  to  have  served  five  years 
clerkship. 

S.  6.  Two  assistant  clerks  to  registrars  appointed,  to  succeed  in  their 
turn  to  Uie  office  of  junior  clerk,  but  no  derk  to  be  appointed  to  supply 
either  of  their  places. 

S.  7.  Lord  Chancellor  empowered,  if  necessary,  to  increase  the  number 
of  clerks  in  r^strar's  office  to  eight 

S.  8.  An  officer  appointed,  to  be  called  ''  Master  of  Reports  and 
Entries,"  to  which  office  the  registrars  and  six  derks  are  to  be  entitled  to 
succeed,  vacating  thenr  former  office ;  if  they  decline,  the  nomination  to  be 
by  Lord  Chancellor;  the  said  officer  to  receive  and  account  for  the  fees 
heretofore  receivable  by  the  master  of  the  report  office,  the  entering  derks 
or  entering  registrars,  and  clerk  of  the  exceptions. 

S.  9.  Appointment  of  Clerk  of  Reports,  two  Clerks  of  Entries,  and  ten 
Clerks  of  Accounts ;  vacandes  in  the  latter  to  be  filled  up  according  to 
seniority,  &c. 

S.  10.  Parties  to  be  at  liberty  to  take  an  office  copy  of  so  much  only 
of  any  decree^  order,  report,  or  exceptions,  as  they  may  require :  no  re- 
dtals  to  be  introduced  in  decrees  unless  by  spedal  order ;  and  Lord 
ChanceDor,  &c.  empowered  to  issue  rules  as  to  the  form  of  decree  and 
orders. 

S.  11.  There  shall  be  an  officer  called  <'  aerk  of  Affidavits,"  who  shall 
perform  all  the  duties  of  the  registrar  of  affidavits ;  to  have  an  assistant 
derk ;  bodi  to  be  appointed  by  the  Lord  Chancellor. 

S.  12.  The  Clerk  of  Affidavits,  on  next  vacancy  in  the  office  of  pa- 
tentee of  the  subpoena  office,  to  perform  the  duties  of  that  office. 

S.  13,  14,  15.  The  masters  in  chancery  albne  to  hear,  in  the  first  in- 
stance, interlocutory  matters,  as  directed  by  general  order,  subject  to 
i^peal  tovthe  Lord  Chancellor,  Master  of  the  Rolls,  or  Vice  Chancdlor; 
the  order  made  on  appeal  to  be  final:  the  masters  to  have  power  to  award 
costs. 

S.  16.  Masters  in  chanoeiy  to  be  horeaiter  appointed  by  Uie  crown  by 
letters  patent. 

S.  17.  Each  master  toreport  yearly,  within  the  first  fi)iirda3rs  of  Michael- 
mas Term,  to  the  Lord  Chancellor,  the  days  and  hours  of  his  attendance, 
and  to  annex  to  such  report  a  list  of  matters  of  every  description  then 
pending  in  his  office. 

S.  18.  No  person  to  be  appointed  chief  derk  to  a  masterj  but  a  so- 
lictor or  attorney  of  five  years'  standing,  or  ^junior  clerk  in  the  mastic's 
office  for  ten  years. 
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S.  19.  No  persSni  oompelkble  to  take  on  pay  for  copies  in  ^m  matter's 
office,  and  a  copy  of  such  part  only  of  any  documeBt  to  be  taken  as  nuiy 
be  wanted:  but  no  costs  of  copies  to  he  allowed,  ualesB  Made  m  the 
master's  office,  or  transcribed  from  a  cqpy  made  tbeieiD^  «id  takok  by 
the  party  claiming  to  be  allowed  the  costs,  or  made  for  the  use  of  the 
master,  the  court,  or  die  dient. 

S.  20.  Masters,  officers,  and  clerks,  to  hold  their  offices  dmuig  ^sod 
behaTioar,  and  so  long  as  they  riiaU  give  their  penoiial  attemianee. 

S.  21.  Hours  of  business  in  the  several  offices  to  be  sefttfed  bjr  ovdnr. 

S.  22,  23.  Lord  Chancellor,  with  Master  of  the  Rolls  and  Vice  Ctai- 
oelloiv  «r  one  of  them,  empowered  to  makefeoeisl  osdeis  fiNrsiaqdifying 
and  settling  tibe  practice  of  die  aavat,  aad  to  altev  or  amwl  tbr  same* 

S.  24,  25.  Master  of  the  Rolls  (except  the  present)  to  detenniav  mo- 
tions arising  in  causes  depending  in  the  Coiart  of  Chanceyy. 

S.  26.  Solicitors  or  attomies  appointed  to  offices  UBsUr  this  aet,  to-  be 
struck  off  the  rolls. 

&  27.  Examiners  of  the  Court  of  Chancery  authmiaed  to  admnivter 
oaths  to  witnesses,  and  dqipsitioiis  to  be  taken  in  the  first  penon. 

S.  28.  Vacancies  in  the  six  derks*'  office  not  to  be  fitted  up  until  the 
number  is  redueed  to  tsro :  fises  of  the  reduoed  clerks-  to  be  paid  into  the 
suitors'  fee  fiuid. 

S.  29.  No  clerk  to  be  articled  to  ai^  sworn  or  vnting  ^erkfrom  the 
passing  of  the  act  to  Ist  May,  1834. 

S.  30.  Powers  given  to  Lord  Chancellor  hereby,  to  he  exercised  by 
Lord  Keeper  or  Lords  Commissioners* 

S.  ^L  New  mode  of  issuing  subp<»naS|  aed  fees  tfaemupon. 

S.  32.  Attonal  sums  paid  to  d^uty  regbtegrs  wA  dieir  okrk^  and'  the 
maatar  of  the  report  office  and  his  clerks^  to  eoMe. 

S*  33.  Officers'  salaries  as  specmed  in  the  schedule. 

S.  34.  Proviaion  for  pcoportiooate  partr  of  qjuavteriy  liayments  to  be 
made  to  representatives  of  deceased  <^owSi 

S.  35.  First  payment  to  clerk  of  affidavits  and  his  assistant. 

S.  36«  Provision  in  case  ^  suiplus  or  de6cien<^  in  suitors'  fee  fund 
account. 

S.  37,  38.  Tal^e  of  fees  to  be  setded  and  paid  to  te  lUnd  account: 
aUowattce  to  master  of  r^iorta  and  entriesy  derks  of  entiies,  and  ex- 
aminers)  for  copying:  table  of  £M»to  be  laid  before  parliament  (Ikdi  per 
folio.) 

S.  39.  Annual  payments  to  masters  in  ordiiiiuy  (£2500.) 

S.  40.  Allowance  to  oopyii^  clerks  in  master's  officea  (lirf.  per  fidio.) 

S.  41,  42.  Officers  or  clerks  not  to  take  gratuities,  on  penalfy  of  J500 
and  removal :  ofibidere  to  be  prosecuted  by  infonnatum  er  indictmellt. 

S.  43.  Lord  Chanodlop  may*oxder  the  reasonable  expenses  of  the  offices 
to  be  paid  yeariy. 

S.  44.  Lord  Chancellor,  &c.  may  diminish  amount  0f  liBes« 

S.  45,.  46;  47.  Provisions  BS  to  ii^vestment  of  sttrpluS'iBtenst  of  suitors' 
fimd. 
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S.  48.  Losds  of  tiie  Treasury  may  grant  compensation  to  certain  per- 
Botm.  hefein  named,  on  certain  conditions* 

S.  49.  Conxpensatiion  to  secretary  isf  Master  ci  the  Rolls. 

S.  ^.  Masters  in  chancery  appointed  after  the  passing  of  this  act,  not 
to  he  entitled  to  annuity  for  length  of  service. 

S.  61,  5^  Order  for  any  payment  of  annuity  to  be  hereafter  made  to 
any  master  In  ^laocery,  to  contam  the  cause  of  mating  the  same ;  and 
copy  of  si|ch  ocder  to  be  kid  before  the  House  of  Commons. 

S.  ^.  Act  to  oonuneocei  as  to  o&e  df  clerk  of  affidavits,  immediately 
on  i(^  passing  J  as  toother  matters,  on  26th  November  1833. 
Ci?.  95. — Au  Acl  to  appomt  additiosuJ  Commissioners  for  executing  the 
Aets  §09  graJttti^g  an  aid  by  a  Laad-taK,  and  for  continuing  the  Duties  on 
PecsoMl  ^taAes,  Offices^  and  Pensions.  [28th  August,  1833.] 

Cap.  96. — An  Act  to  apply  ihe  Sum  of  Six  Millions  out  of  the  Consoli- 
dated FiHid»  to  the  Service  of  the  Year  one  thousand  eight  hundred  and 
thirty-three;  and  to  apprcq^date  the  SujqpHes  granted  in  this  Session  of 
PaijliamMit.  [29th  August,  1833.] 

Cav.  97.— An.  Act  to  prevent  the  seUing  and  uttering  of  forged  Stamps, 
and  to  exempt  from  Stamp  Duty  artificial  Mineral  Waters  in  Great 
Biitai%  and  to  allow  a  Drawback  on  the  Exportation  of  Gdd  and  Silver 
Plate  manuCactured  in  Ireland.  [28th  August,  1833.] 

S«  1«  Any  two  or  more  of  the  commissioners  of  stomps  may  license 
persons  (not  being  distributors  or  sub-distributors)  to  deal  in  stamps,  who 
shall  give  a  bond  not  to  sell  or  keep  any  stamps  except  those  procured 
from  the  stamp  office  or  distributors,  or  from  some  licensed  person ;  such 
bond-  Qot  to  be  liable  to  stamp  duty;  and  the  license  to  be  revocable. 

S.  2.  The  license  to  specify  the  party's  name,  place  of  abode,  and  shop, 
•  &c.  wherein  he  is  licensed  to  sell,  and  he  not  to  sell  elsewhere. 

S.  3.  No  person  to  deal  in  stamps  without  such  license ;  if  doing  so,  or 
dealing  at  a  place  not  specified  in  the  licence,  to  forfeit  £20 ;  and  if  it 
appear  that  the  stamps  were  forged,  though  it  be  not  alleged  in  the  pro^ 
cee4ing%  the  penalty  to  be  doubled :  but  nothing  herein  4o  exempt  per- 
sons from  the  penal  consequences  of  uttering  forged  stamps. 

3.  4.  Persons  employed  to  engross  instruments  liable  to  stamp  duty, 
may  charge  their  employers  for  the  stamps  without  a  license. 

S.  5.  Licensed  dealecs  in  stamps  to  paint  their  names,  &c.  in  front  of 
their  houses  or  shops,  under  penalty  of  £10 :  the  nan>e  of  one  only  of 
several  partners  to  be  sufficient. 

S,  6.  Penalty  of  £10  on  unlicensed  persons  painting  on  their  shops  any 
words  importing  that  they  are  dealers  in  stamps. 

S.  7,  8.  Allowance  to  be  made  for  stamps  in  the  possession  of  vendors 
at  the  passing  of  the  act,  on  proof  that  they  were  then  in  their  possession, 
andihad  been  legally  purchased :  and  also  for  stomps  in  the  possession  of 
Ucansed  vendors  dying  or  becoming  bankrupt,  or  whose  licenses  are  re- 
yoked,  on  similar  proof. 

S.  9,  10.  Commissioners  of  stampa  empowered  to  grant  warrants  to 
search  and  inspect  the  stocks  of  distributors  of  stomps  and  licensed  dealers  : 
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power  of  entry  after  demand  of  admittance :  penalty  for  refusing  in  the  exe  - 
cution  of  such  warrants,  or  obstructing  the  officers,  £50 :  the  officers  to 
give  an  acknowledgment,  if  required,  of  the  stamps  seized,  and  the  dealer 
entitled  to  have  the  genuine  stamps  returned,  or  be  paid  their  amount 

S.  11.  Licensed  dealers  having  counterfeit  stamps  in  their  possessioo, 
liable  to  the  penalties  of  selling  fora^  stamps,  unless  it  be  proved  that 
they  were  obtained  from,  some  distributor  or  licensed  dealer. 

S.  12.  Persons  knowingly  having  foiged  dies  or  stamps  in  their  pos- 
session, or  fraudulently  affixing  stamps  got  from  any  other  instrument,  or 
erasing  names,  dates,  &c.  with  intent  to  use  the  stamps  again;  or 
knowingly  using  any  stamped  paper,  &c.  on  which  such  erasure  has  been 
fraudulently  made,  guilty  of  felony,  and  liable  to  be  transported  for  life 
or  any  term  not  less  than  seven  years,  or  imprisoned  for  not  exceeding 
four  nor  less  than  two  years. 

S;  13.  Houses,  &c.  of  persons  suspected  of  being  concenfed  in  the 
forging  of  dies  or  stamps,  or  in  the  commission  of  these  felonious  acts, 
may  be  searched  under  warrant  of  a  justice,  and  the  dies,  &c.  seized. 

S.  14.  Penalty  on  persons  hawking  stamps,  £20;  and  the  hawkers 
may  be  apprehended  and  taken  before  a  justice. 

S.  15.  Justice  may  issue  his  warrant  for  seizing  stamps  suspected  to  be 
stolen  or  fraudulently  obtained,  and  unless  the  party  account  satisfactorily 
for  his  possession  of  them,  they  are  to  be  condemned,  and  delivered  to 
the  commissioners,  and  after  six  months  destroyed. 

S.  16,  17.  Relate  to  the  providing  of  new  dies  from  time  to  time. 

S.  18,  19.  to  the  allowance  of  stamps  thereby  rendered  useless. 

S.  20.  The  duties  imposed *by  52  Geo.  3,  c.  150,  on  artificial  mineral 
waters,  repealed. 

S.  22.  Commissioners  of  stamps  empowered  to  appoint  officers  to  iAke 
affidavits. 

S.  23.  Penalties  imposed  by  this  act  recoverable  hi  the  superior  courts 
by  action  or  information :  but  conunissioners  may  mitigate  them,  or  stay 
proceedings  on  terms ;  and  pay  the  penalty,  or  part  of  it,  to  informer. 

S.  24,  25.  Any  justice  may  determine,  on  summons,  offences  subject 
under  this  act  to  pecuniary  penalties,  on  information  by  solicitor  or  officer 
of  stamp  duties :  may  commit  for  six  months  in  de&ult  of  paymeht : 
party  may  appeal  to  the  next  sessions :  proceedings  not  to  be  quashed  for 
want  of  form,  or  removed :  and  justice  may  mitigate  penalties. 

S.  26.  Actions  to  be  commenced  within  three  months :  venue  to  be 
local :  one  month's  notice  to  be  given :  party  may  plead  general  issue, 
and  tender  amends. 

S.  27.  Construction  of  terms  used  in  this  act. 

S.  28.  Act  to  commence  11th  October  1833. 

Cap.  98. — An  Act  for  giving  to  the  Corporation  of  the  Governor  and  CkJm- 

pany  of  the  Bank  of  England,  certain  Privileges  for  a  limited  Period, 

under  certain  Conditions.  [29th  August,  1833.] 

Cap.  99. — An  Act  for  facilitating  the  Appointment  of  Sherifl^,  and  the  more 

effectual  auditing  and  passing  of  dieir  Accounts ;   and  for  iAie  inbre 
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speedy  Return  and  Recovery  of  Fines,  Issues,  forfeited  RecognizanceSi 
Penalties,  and  Deodands ;  and  to  abolish  certain  Offices  in  the  Court  of 
Exchequer.  [29th  August,  1833.] 

S.  1.  So  much  of  3  Geo.  1,  c.  15  as  gives  the  fees  named  in  its  sche- 
dule, and  also  3  Geo.  1,  c.  16,  repealed. 

S.  2.  After  the  passing  of  this  act,  it  shall  not  be  necessary  for  sheriffs 
to  sue  out  patent  or  writ  of  assistance,  or  make  or  pay  proffers,  or  pass 
accounts  in  Exchequer. 

S.  3, 4.  Appointment  of  sheriff;  derk  of  the  peace  to  enrol  duplicate 
of  warrant  of  appointment. 

S.  5.  Sheriff,  within  a  month,  to  appoint  an  undei^heriif,  and  transmit 
a  duplicate  of  the  appointment  to  the  clerk  of  the  peace. 

S.  6,  Oaths  to  be  taken  by  sheriff  and  under-sheriff. 

S.  7.  Prisoners  and  process  to  be  turned  over  by  sheriff,  at  the  expiration 
of  his  office,  to  incoming  sheriff,  and  no  writ  of  discharge  necessary. 

S.  8,  9.  Sheriffs'  accounts  to  be  audited  by  commissioners  for  auditing 
public  accounts :  and  sheriff  going  out  of  office  (except  those  of  Chester, 
Lancaster,  and  Durham,)  to  transmit  accounts  to  commissioners:  and 
sheriff  of  Westmorland  to  transmit  such  accounts  yearly  within  two 
months  after  ^^January. 

S.  10.  Oath  or  affidavit  of  sheriff  may  be  taken  before  a  judge,  com- 
missioner, or  justice  of  peace. 

S.  11.  Bill  of  cravings  to  be  settled  by  the  treasury. 

S.  12.  Sheriffi  relieved  from  chargeability  for  quit  irents  due  to  the 
crown,  which  are  to  be  received  by  the  commissioners  of  woods  and 
forests. 

S.  15,  16.  Sheriffs  not  to  be  chargeable  with  pre-fines  or  postrfines; 
but  this  not  to  extend  to  county  palatine  of  Lancaster. 

S.  17  to  21.  Relate  to  entry,  payment,  &c.  of  such  fines. 

S.  22.  Part  of  stat.  22  &  23  Car.  2,  c.  22,  requiring  fines,  penalties,  &c. 
to  be  certified  and  estreated  into  the  Exchequer  twice  a  year,  repealed, 

S.  23 — 31.  Fines  received  by  clerks  of  either  House  of  Parliament; 
fines,  penalties,  recognizances,  &c.  imposed  in  K.  B.,  C.  P.,  or  Exchequer, 
or  by  judges  of  assizes,  clerks  of  market,  commissioners  of  sewers;  and 
deodandsj-^to  be  accounted  for  to  treasury  and  commissioners  of  audit, 
and  paid  as  treasury  shall  direct :  unpaid  fines  in  the  superior  courts  to  be 
estreated  into,  the  Exchequer  on  1st  day  of  every  term :  the  oath  for  that 
purpose  may  be  taken  before  a  judge,  commissioner,  or  justice  of  peace : 
and  accounts  of  estreats  to  be  transmitted  to  treasury  and  commissioners 
of  audit 

S.  32 — 36  relate  to  levying  and  payment  of  fines,  &c. 

S.  37,  38.  Act  not  to  prejudice  rights  of  corporate  bodies,  lords  of 
manors,  &c. :  nor  to  affect  the  jurisdiction  of  the  Court  of  Exchequer. 

S.  39,  40.— Act  not  to  affect  rights  of  county  palatines,  or  cities  of  Lon- 
don or  Chester. 

-    S.  41.  Offices  of  Lord  Treasurer's  Remembrancer  and  his  several  sub- 
ordinate officers ;  of  Clerk  of  the  Pipe  and  his  subordinate  officers ;  of  clerk 
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of  the  estreats,  surveyor  of  the  green  wax,  foreign  apposer  md  hk  depaty, 
and  clerk  of  the  nihills,  abolished. 
S.  42,  43,  44.  Compensatipn  clauses. 

S.  45, 46.  Records  and  documents  concerning  duties  of  said  offices  to 
be  transferred  to  king's  remembranoer,  and  process  and  futnre  proceedings 
iasoed  and  taken  by  him. 

S.  47.  Searches  may  be  made  and  copies  taken,  which  shall  be  avaSable 
as  heretofore. 
Cap.  100.-^  An  Act  for  the  Relief  of  the  Owners  of  Titles  fn  Ireland,  and 
for  the  amendment  of  an  Act  passed  in  the  last  Session  of  PafHament, 
intitnled  <<  An  Act  to  amend  Three  Acts  passed  respectivdy  in  the  Seventh 
and  Eighth  Years  of  the  Reign  of  his  late  Majesty  King  George  the 
Fourth,  providing  for  the  esftai>li8lring  of  Compositions  for  Tithes  in  Ireland, 
and  to  make  snefa  compositions  permanent.  [28ih  August,  1833.] 

Cap.  101. — An  Act  to  provide  for  the  Collection  and  Management  of  the 
Duties  on  Tea.  [29th  August^  1833.] 

Caf.  102. — An  Act  to  repeal  certain  penal  Enactments  made  in  the  Parlia- 
ment of  Ireland  against  Roman  Catholic  Clergymen  for  odebrating  Mar- 
riages contrary  to  the  Provisions  of  certain  Acts  made  in  the  Parliament 
of  Ireland.  [^i  August,  1833.] 

S.  1.  So  much  of  the  Irish  Acts,  6  Ann.,  12  Geo,  I,  23  Geo.  2,  12 
Geo.  3,  and  33  Geo.  3,  as  makes  it  felony  far  Roman  Catholio  clergymen 
to  celebrate  marriages  between  Protestants,  or  between  Protestants  and 
Papists,  repealed. 

S,  2,  3.  Nothing  herein  to  extend  to  any  proceedings,  dvil  or  criminal, 

already  commenced ;  nor  to  affect  any  parts  of  the  recited  acts  that  f^eal 

former  acts ;  nor  to  give  vali£ty  to  any  marriage  ceremony  tiot  now  valid, 

nor  to  repeal  the  law  preventing  the  performanoe  of  the  marriage  cel'emony 

by  degraded  clergymen. 

Cap.  103. — An  Act  to  regulate  the  Labour  of  Children  and  young  Persons 

in  the  Mills  and  Factories  of  the  United  Kingdom.    [29th  August,  1833.] 

Cap.  104. — An  Act' to  render  Freehold  and  Copyhold  Estates  Assets  for  the 

Payment  of  Simple  and  Contract  Debts.  [29th  August,  1833.] 

Freehold,  customaryhold,  and  copyhold  estates,  not  chaarged  by 

will,  to  be  in  all  cases  assets  in  equity  for  the  payment  of  simple  contract 

and  specialty  debts;  and  the  heir  or  devisee  to  be  Uaible  to  the  same  suits 

as  heretofore  in  the  ease  of  specialty  debts  in  which  the  heirs  were  bound : 

but  such  creditors  by  spedalfy  to  come  in  before  creditors  claiming  by 

virtue  of  this  act. 

Cap.  105. — An  Act  for  the  Amendment  of  the  Law  relating  to  Dotrer. 

[29th  Augttst,  1833.] 
S.  1.  Interpretation  clause. 

S.  2.  Widows  to  be  entitled  in  equity  to  dower  out  of  equltdMe  estates 
of  inheritance  in  possession,  other  than  estates  in  joint  tenandy. 
S.  3.  Seisin  not  to  be  necessary  to  give  a  title  to  dower. 
S;  4.  N6  dower  to  be  taken  out  of  land  absolutely  disposed  of  by  the 
husband  in  his  hfetimd  or  hy  his  wifl^ 
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S.  5.  Partial  astaiet,  diaiges,  deto,  and  incuntbranoes,  to  lie  Talid 
against  the  right  to  dower. 

8. 6.  Dower  to  be  baired  by  a  d^aration  by  deed  tiiat  ^e  widow  ia 
not  to  be  «iitifled  to  dower  ont  of  ^  hmd. 

S.  7.  Widow  not  to  be  entitled  to  dower  out  of  land  of  whieli  Die  Iiueband 
diall  die  wfaoUy  or  partiaily  intestate,  when  by  his  wffl,  duly  executed,  he 
idiaH  declare  his  intention  that  out  of  he  shall  not  be  entided  out  of  such 
land,  or  any  of  his  land. 

8.  8.  Widow's  right  to  be  aubjeet  to  any  restrietions  dedared  by  the 
husband's  will. 

%,  9.  Devise  of  emf  estate  in  the  land  to  tiie  widow  to  bar  her  dower, 
unless  a  contrary  intention  be  dockR«d. 

S.  10.  But  not  a  bequest  of  personal  estate,  unless  an  intention  to  that 
efiect  be  declared. 

S.  11.  Husband's  agreement  not  to  bar  dower  may  still  be  enforced  in 
equity. 

S.  12.  Legacies  in  bar*  of  dower  still  to  be  entitled  to  priority. 

S.  13.  Dower  ad  ostium  ecclesise,  and  ex  assensu  patris,  abolished. 

S.  14.  Act  not  to  extend  to  widows  married,  or  wills,  &c.  made  before 

1st  Jan.  1834. 

Cap.  106. — An  Act  for  the  Amendment  of  the  Law  of  Inheritance. 

[28th  August,  1833.] 
S.  1.  Interpretation  clause. 

S.  2.  Descent  shall  always  be  traced  from  the  purchaser  (the  person 
who  last  acquired  the  land  otherwise  than  by  descent);  but  the  person 
last  entitled  to  the  land  shall  be  considered  the  purchaser  unless  it  be 
proved  that  he  inherited  it;  and  then  the  person  from  whom  he  inherited 
it  to  be  considered  the  purchaser;  and  so  on. 

S.  3.  When  land  shall  be  devised,  by  a  testator  dying  after  31st  Dec. 
1833,  to  the  heir,  he  shall  take  as  devisee  and  not  by  descent;  and  a 
limitation  by  deed  to  the  grantor  or  his  heirs  sliall  create  a  new  estate  by 
purchase. 

S.  4.  Where  any  person  shall  take  by  purchase  under  a  limitation  to 
the  heirs  or  heirs  of  the  body  of  the  ancestor,  made  after  31st  Dec.  1833, 
or  under  a  similar  limitation  by  will  of  a  testator  dying  after  that  day,  the 
descent  shall  be  traced  as  if  such  ancestor  had  been  the  purchaser. 

S.  5.  Brother  or  sister  shall  trace  descent  through  their  parent.  , 

S.  6.  Lineal  ancestor  may  be  heir  to  his  issue,  in  preference  to  collateral 
persons  claiming  through  him ;  e.  g.,  the  father  before  the  brother. 

S.  7.  No  maternal  ancestors,  or  their  descendants,  to  inherit  until  all 
the  paternal  ancestors  and  their  descendants  have  failed:  so  also  male 
paternal  and  maternal  ancestors,  &c.  to  be  preferred  to  female. 

S.  8.  The  mother  of  the  more  remote  male  paternal  or  maternal  ances- 
tor, or  her  descendants,  to  be  preferred  to  the  mother  of  the  less  remote, 
or  her  descendants. 

S.  9.  Persons  related  by  the  half-blood  may  inherit;  and  the  place  of  a 
relation  by  the  half-blood  in  order  of  inheritance  to  be  next  after  the 
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relation  in  the  same  degree  of  the  whole  blood,  and  his  issue,  where  the 
common  ancestor  is  a  male,  and  next  after  the  common  ancestor  where  a 
female ;  so  that  the  brother  of  the4alf-blood  ex  parte  patem^  shall  inherit 
next  after  the  sisters  of  the  whole  blood  ex  parte  patemll  and  their  issue, 
and  the  brother  of  the  half-blood  ex  parte  matem^  next  after  the  mother. 

S.  10.  After  the  death  of  a  person  attainted  before  the  descent  to  be 
traced  through  him  shall  have  taken  place,  his  descendants  may  inherit 
notwithstanding. 

S.  11.  Act  not  to  extend  to  descents  taking  place  on  the  death  of  any 
person  before  1st  Jan.  1834. 

S.  12.  Limitations  made  before  1st  J<m.  1834,  to  the  heirs  of  a  person 
then  living,  to  take  effect  as  if  this  act  had  not  been  made. 


t- 
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COPY  OF  THE  COMMISSION  FOR  THE  CONSOLIDATION  OF 

THE  CRIMINAL  LAW. 


William  IV.,  by  the  grace  of  God,  of  the  United  Kingdom  of  Oreat  Britain 
and  Ireland  King,  Defender  of  the  Faith,  To  our  trusty  and  well-heloved 
Thomas  Staride,  Henry  Bellenden  Ker,  William  Wightman,  Andrew  Amos, 
and  John  Austin,  greeting  :  Whereas  we  have  thought  it  esqpedient,  fbr 
divers-  good  causes  and  considerations,  that  a  commission  should  forthwith 
issue  for  digesting  into  one  statute  all  the  statutes  and  enactments  touching 
crimes,  and  the  trial  and  punishment  thereof,  and  also  of  digesting  into  one 
other  statute  all  the  provisions  of  the  common  or  unwritten  law  touching  the 
same,  and  for  inquiring  and  reporting  how  far  it  may  be  expedient  to  com- 
bine both  those  statutes  into  one  body  of  the  criminal  law,  repealing  all 
other  statutory  provisions,  or  how  &r  it  may  be  expedient  to  pass  into  a  law 
the  first  mentioned  cmly  of  the  said  statutes,  and  generaUy  for  inquirmg  and 
reporting  how  far  it  may  be  expedient  to  consolidate  the  other  branches  of 
the  existing  statute  law,  or  any  of  them.  Know  ye,  that  we,  reposing  great 
trust  and  confidence  in  your  zeal,  ability,  and  discretion,  have  authorized  and 
appointed,  and  by  these  presents  do  authorize  and  appoint  you  the  said  Tho- 
mas Starkie,  Henry  BeUenden  Ker,  WiUiam  Wightman,  Andrew  Amos,  and 
John  Austin,  or  any  three  or  more  of  you,  to  digest  into  one  statute  all  the 
statutes  and  enactments  touching  crimes,  and  the  trial  and  punishment 
thereof,  and  also  to  digest  into  one  other  statute  all  the  provisions  of  the 
common  or  unwritten  law  touching  the  same,  and  to  inquire  and  report  how 
far  it  may  be  expedient  to  combine  both  these  statutes  into  one  body  of  the 
criminal  law^  repealing  all  other  statutory  provisions,  or  how  far  it  may  be 
expedient  to  pass  into  a  law  the  first  mentioned  only  of  the  said  statutes,  and 
generally  to  inquire  and  report  how  far  it  may  be  expedient  to  consolidate 
the  other  branches  of  the  existing  statute  law,  or  any  of  them;  and  for  the 
better  effecting  the  purposes  of  this  our  commission,  we  do  by  these  presets 
give  and  grant  to  you,  or  any  three  or  more  of  you,  ^11  power  and  authority 
to  call  before  you,  or  imy  three  or  more  of  you,  such  persons  as  you  shall 
judge  necessary,  by  wh^ra  you  may  be  the  better  informed  on  the  subject  of 
this  our  commission,  and  every  other  matter  connected  therewith;  and  also 
to  call  for,  have  access  to,  and  examine  aU  such  officiftl  books,  documents, 
papers,  and  records,  as  may  aflbrd  the  fullest  infbimation  on  the  subjeet,  and 
to  inquire  of  and  concerning  the  premises  by  all  other  lawful  ways  and 
means  whatsoever.  And  we  do 'hereby  give  and  grant  to  you,  or  any  three, 
&c.,  fiill  power  and  authority,  when  the  same  shall  appear  to  be  requisite,  to 
administer  an  oath  to  any  person  or  persons  whatsoever,  to  be  examined  be- 
fore you,  or  any  three,  &c.,  touching  or  concerning  the  premises.  And  oiur- 
further  will  and  pleasure  is,  that  you,  or  any  three  &c.,  do  and  shall,  within 
the  space  of  one  yeat  after  the  date  of  this  our  commission,  or  sooner  if  the 
same  can  reasonably  be,  certify  to  us  in  our  Court  of  Chancery,  or  Partis* 
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xnent,  under  your  hands  and  seals  respectively,  your  several  proceedings  in 
this  matter  as  the  same  shall  be  respectively  completed  and  perfected,  parti- 
cularly how  far  it  may  be  expedient  to  combine  both  the  statutes  so  digested 
into  one  body  of  the  criminal  law,  repealing  all  other  statutory  provisions ; 
or  Jiow  iax  it  may  be  expedient  to  pass  into  a  law  the  first  mentioned  only  of 
the  said  statutes,  and  generally  how  far  it  may  be  expedient  to  consolidate 
the  other  branches  of  the  existing  statute  law,  or  any  of  them;  and  we  will 
and  command,  and  by  these  presents  ordain,  that  this  our  commbsion  shall 
continue  in  f\ill  force  and  virtue,  and  that  you  our  said  commissioners,  or 
any  three  &c.,  may  from  time  to  time  proceed  in  the  execution  thereof  and 
of  every  matter  and  thing  herein  contained,  although  the  same  be  not  con- 
tinued fVom  time  to  time  by  adjournment :  And  we  do  hereby  direct  and 
appoint  that  you,  or  any  three  &c.,  may  have  liberty  to  certify  your  several 
proceedings  from  time  to  time  to  us  in  our  said  Court  of  Chanceiy,  as  the 
same  shall  be  respectively  completed  and  perfected :  And  we  hereby  com- 
mand all  and  singular  our  justices  of  the  peace,  sherifi,  mayors,  baHiffi, 
constables,  officers,  ministers,  and  all  other  our  loving  subjects  whatsoever, 
as  well  within  Hbeities  as  without,  that  they  be  assistant  to  you  and  each  of 
you  itf  the  execution  of  these  presents :  And  for  your  assistance  in  the^due 
execution  of  this  our  commission,  we  have  made  choice  of  our  trusty  and 
well-beloved  James  Lonsdale,  gent.,  to  be  Secretary  to  this  our  commissioD, 
whose  services  and  assistance  we  require  you  to  use  fi*om  time  to  time  as  oc- 
casion shall  require. 

In  witness  whereof  we  have  caused  these  our  letters  to  be  made  patent 
Witness  Ourself  at  Westminster,  the  23rd  day  of  July,  in  the  fourth  year 
of  our  reign. 

By  Writ  of  Privy  Seal. 

Bathuhst. 
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NOTICE  OF  THE  UFE  OF  THE  RIGHT  HONOURABLE  SIR  CHRIS- 
TOPHER ROBINSON,  D.C.L.  JUDGE  OF  THE  HIGH  COURT  OF 
ADMIRALTY. 

Sir  Christopher  Robinson  was  bora  in  the  year  1766.  His  father,  the  Rev. 
Christopher  Robinson,  D.D.  held  the  livings  of  Abbury  in  Oxfordshire,  and  of 
Witham,  Berkshire,  to  which  he  had  been  presented  by  the  Earl  of  Abingdon, 
upwards  of  forty  years,  and  died  in  1802,  at  the  age  of  eighty-four,  having  lived 
long  enoogh  to  see  his  son  in  the  possession  of  wealth  and  eminence.  Young 
Christopher  was  matriculated  \i  Magdalen,  Oxford,  of  which  college  Dr.  Robin- 
son  had  been  a  fellow  in  1782,  with  the  intention  of  graduating  and  entering 
into  deacon's  orders.  To  the  displeasure  of  his  father,  however,  he  preferred 
Doctors'  Commons  to  the  church,  and  was  admitted  advocate  in  Michaelmaa 
Term  1793.  As  one  of  nine  children  he  was  launched  into  the  profession  with 
no  larger  patrimony  than  a  good  library  and  a  gift  of  twenty  pounds.  But  his 
course  was  smoothed  by  the  zealous  patronage  of  Sir  William  Ashurst,  one  of  the 
Puisne  Judges  of  the  King's  Bench,  an  old  friend  of  the  family,  who  commended 
bim'to  the  notice  of  Sir  William  Scott.  By  the  shrewd  advice  of  that  eminent 
lawyer  he  commenced  a  series  of  Reports  in  the  High  Court  of  Admiralty,  in 
1797,  and  continued  them  with  laudable  diligence  till  1808.  Strange  to  say, 
though  the  judges  of  those  courts  were  the  highest  authorities  on  subjects  of  inter^ 
national  law  in  Europe,  there  had  previously  existed  no  record  of  their  decisions. 
In  the  preface  to  a  more  recent  work,  containing  Reports  of  Decisions  during  the 
times  of  Sir  George  Hay  and  Sir  James  Marriott,  the  Civilians  are  compared  to 
the  Talmudists  among  the  Jews,  who  only  dealt  in  oral  traditions  or  secret 
writings ;  and  great  praise  is  ascribed  to  Dr.  Robinson  for.  having  '  drawn  back 
the  veil  of  the  temple.'  But  the  six  volumes  of  Reports  which  he  published  have 
high  intrinsic  merits  of  their  own,  and  conUun  the  ipsissima  verba  of  Sir  William 
Scott  It  is  reported  that  he  was  most  fastidious  in  the  correction  of  his  judg- 
ments, extending  his  revising  care  to  the  substitution  of  colons  for  semicolons, 
and  to  the  nice  poising  of  particles.  The  reader,  however,  who  is  too  often  com-* 
polled  to  read  much  bad  reasoning  in  much  bad  language,  is  a  considerable  gainer 
by  this  particularity.  He  meets  ia  these  judgments  with  perfect  models  of  judt« 
clal  eloquence,  and  reads  the  most  elaborate  arguments  conveyed  in  the  most  rich 
and  classical  diction,  like  apples  of  gold  in  a  net-work  of  silver.  This  publication, 
which  elicited  the  encomium  of  Lord  Gienville  in  the  House  ai  Lords,  is  also 
illustrated  with  classical  notes  by  the  editor  on  the  consequences  of  captivity 
among  the  Romans  and  the  practice  of  ransoming  prisoners  of  war,  &c.  Though 
unproductive  in  a  pecuniary  sense,  and  in  some  years  attended  with  positive  loss 
to  the  editor,  they  were  of  exceeding  valne  to  him  in  extending  his  connections* 
He  had  ti>e  year  before  (1796)  advanced  his  fortune  by  a  very  happy  marriage 
with  Catharine,  daughter  of  Ralph  Nicholson,  Esq.,  a  gentleman  of  independent 
property  at  Liverpool  and  descended  from  an  old  family  in  Berkshire.  In  Fe- 
bmary  1805,  nine  years  after  his  admission,  he  was  promoted  to  the  lucrative 
office  of  King's  Advocate,  and  knighted.  Many  of  the  prise  causes  and  captures, 
of  which  he  had  the  management  by  virtue  of  his  office,  were  of  great  importance 
to  the  public  and  attended  with  considerable  private  emolttment»  several  of  them 
realising  to  him  more  than  £1000.    In  1812  he  is  said  to  have  acquitted  himaelf 
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exceedingly  well  in  the  conduct  of  a  proaecntion  against  the  Marquis  of  Sligo,  for 
enticing  seamen  and  persuading  them  to  desert  from  the  king's  service.  It 
appeared  that  two  of  them  bad  been  intoxicated  b^  the  Marquis's  servants  at 
Malta,  and  inveigled  on  board  bis  yacht ;  and  when  the  vessel  was  searched, 
the  Marquis  of  Sligo  pledged  his  honour  that  they  were  not  on  board.  The  King's 
Advocate  wanned  into  an  orator  (he  was  not  one  by  nature)  at  thiv  unworthy 
cheat,  and  the  peer,  being  found  guilty,  was  sentenced  to  pay  a  fine  of  £500U. 
and  to  be  imprisoned  four  months  in  Newgate.  In  1818,  at  the  request  of  minis- 
ters, but  contrary  to  his  own  inclination,  he  obtained  a  seat  in  Parliament  for  the 
close  borough  of  Callington.  His  entrance  into  that  arena,  so  fatal  to  legal  fame, 
was  made  too  late  in  life  to  offer  much  chance  of  escaping  from  the  common  lot 
of  his  tribe ;  and  on  two  occasions  only,  and  then, with  no  signal  success,  did  he 
break  through  his  prudent  rule,  '  de  pedibns  ire  in  sententiam.'  On  the  dissolu- 
tion of  Parliament,  in  18^0,  he  was  again  returned  for  Callington  at  the  instance 
of  government ;  but  a  petition  being  presented  against,  the  return,  and  bribery 
having  been  proved  against  his  agents  (he  had  not  himself  visited  the  borough), 
he  was  unseated,  and  saddled  with  an  expense  of  £5000.  The  Premier  had, 
indeed,  promised  to  reimburse  him,  but  he  was  too  high-minded  to  stand  like  an 
importunate  suitor  at  the  door  of  the  treasury,  and  the  promise  was  never  re- 
deemed. Sir  Christopher  Robinson  succeeded  Lord  Stowell  in  the  offices  of  Chan- 
cellor of  the  Diocese  of  London  and  Judge  of  the  Prerogative  Court  and  Court 
of  Peculiars,  on  the  presentation  of  the  Archbishop  of  Canterbury  and  Bishop  of 
London.  He  trod  in  the  path  of  his  predecessor,  it  will  readily  be  admitted. 
'  baud  passibtts  vquis,'  but  emulated  with  success  his  patient  diligence  and  erer- 
watchful  accuracy  in  determiAing  tl^e  grave  and  delicate  questions  of^  marriage 
and  divorce.  Owing  to  the  increaeiog  infirmities  of  Lord  Stowell,  he  undertook  for 
several  years  to  transcribe  and  read  in  court  the  decrees  of  that  venerable  judge, 
and  at  length,  on  his  retirement  in  1897,  was  called  upon  with  the  unanimous 
approval  of  the  civilians  to  fill  the  vacant  seat  in  the  Court  of  Admiralty.  It 
would  be  unfair  to  contrast  the  talents  and  acquirements,  which  he  di^layed  in 
this  situation,  witli  those  of  his  distinguished  friend.  The  most  illustrious  judges 
of  that  court.  Sir  Julius  Ceesar,  Sir  Harry  Vane,  and  Sir  Leoline  Jenkins,  must 
one  and  all  veil  the  head  to  Lord  Stowell.  The  panegyric  pronounced  on  Jenkins 
may  be  applied  to  him  with  at  least  equal  truth.  "  He  had  most,  if  not  all,  the 
qualities  and  ornaments  that  are  desirable  hi  those  who  sit  in  the  seat  of  justice. 
No  man  could  acquit  himself  better,  and  but  few  so  well.'  If  he  received  any 
credit  from  his  station,  his  station  received  as  much  from  him,  and,  as  it  were, 
only  reflected  back  again  the  lustre  it  received  from  him."  Sir  Christopher  pre- 
sided  over  the  Admiralty  Court  in  a  period  of  profound  peace,  when  there  were 
no  cases  of  momentous  interest  involving  the  credit  of  the  flag  of  England 
and  the  polity  of  nations,  such  as  are  wont  to  present  themselves  in  a  time  of 
war.  They  consisted  chiefly  of  claims  of  salvage,  and  mariaer*s  wages,  and  con- 
struction of  the  Pilot  Act,  and  to  what  officer  properiy  belong  the  royal  fish 
described  by  charter,  to  wit,  **  sturgeons,  grampusses,  whales,  porpoises,  dolphins, 
riggs,  and  graspes,  and  generally  whatever  other  fish,  having  in  themselves  great 
and  immense  size,  or  fat !  "  Such  topics  do  not  require  much  research  or  legal 
acumen,  but  all  that  was  reqiiisite  they  obtained  at  the  hands  of  this  pains>taking; 
judge.  His  mental  energies  were  of  late,  in  some  degree,  dulled  by  a  disease, 
wNch  proved  to  be  an  eflusion  of  water  on  the  brain,  and  terminated  fatally  on 
the  night  of  Sunday,  April  «ist,  l83S.   He  had  complained  of  indisposition,  which 
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was  attributed  to  the  prevailiag  inftuenza,  and  retired  to  rest  a  fdV  hours  before 
his  death,  in  the  fall  expectation  of  being  able  on  the  morrow  to  resume  the 
duties  of  his  office.  He  had  attained  his  sixty- seventh  ^ear.  His  remains  were 
interred  in  the  church-yard  of  St.  Benedict,  Doctors'  Commons. 

The  conduct  of  Sir  Christopher  Robinson,  in  bis  public  capacity,  may  be  sum- 
med up  in  the  short  sentence  that  he  was  '  par  negotiis  aeque  supra.'  It  would  be 
idle  to  dilate  on  his  unbending  integrity  and  unwearied  diligence,  for  these  are 
the  attributes  of  an  £nglish  judge.  But  a  short  notice  of  his  domestic  virtues 
must  not  be  omitted.  A  thorough  English  gentleman,  in  mind  and  in  manners, 
endowed  with  a  graceful  presence  and  a  pleasing  address,  though  slightly  shaded 
by  reserve,  he  carried  into  private  life  the  same  mild  and  conciliating  demeanor 
which  characterised  him  on  the  bench.  Those  who  have  made  an  excursion  to  his 
seat  at  BeddingtoU)  near  Croydon,  or  have  seen  him  in  the  company  of  such 
friends  as  the  Bishop  of  Exeter  and  Sir  John  Nicholl,  will  bear  witness  to  the 
cheerfulness  and  playful  activity  of  his  social  hourSi  They  will  recall  with  sub- 
dued pleasure  the 

Morum  dulce  melos  et  agendi  semita  simplex ; 

and  review  with  memory's  eye  what  once  endeared  him  to  them,  the 

"  Os  placidnro,  moresque  benigni  ; 
Et  venit  ante  oculos,  et  pectore  vlvit  imago." 

Ardently  attached  to  the  Cbarchof  England  by  convietion,  independently  of  here* 
ditary  and  parental  prepossessions,  he  lived  up  to  the  doctrines  of  her  communion ; 
nor  coidd  the  solemn .  form  of  words  with  which  the  sentence  of  the  Admiralty 
Judge  is  prefaced,  proceed  from  any  lips  with  more  peculiar  fitness  than  from  his : 
"  Thrice  calling  on  the  name  of  Christ,  and  having  the  fear  of  God  alone  before 
bis  eyes,  the  judge  pronounces  and  decrees."    His  politics  were  of  that  old  Tory 
school,  which,  exiled  from  the  coii^rt  and  city,  finds  yet  a  Aafe  asylum  in  the 
penetralia  of  Doctors'  Commons.    Notwithstanding  that  he  .filled  the  office  of 
King's  Advocate  (a   lucrative  office  in  war  time)  for   the  period  of  twelve 
yeaiBy  and  lived  in  comparative  seclusion,  he  has  died  far  from  ricb  ; — a  strong 
proof  that  in  the  courts  of  civil  law,  at  least,  (if  in  any  court)  the  judge  is  not 
overpaid.    The  fluctuating  nature  of  his  income  was  commented  on  with  de- 
served severity  by  the  present  Lord  Chancellor,  dien  Mr«  Broitgfaam,  in  his 
far-famed  speech  on  the  ttate  of  the  law.   "  The  Judge  of  the  Court  of  Admiralty, 
who  has  the  highest  situadon,  or  almost  the  highest,  among  the  judges  of  the  land, 
(for  there  is  not  one  of  them  who  decides  upon  questions  of  greater  delicacy  and 
moment,  in  a  national  view,  or  involving  a  large  amount  of  property,)  this  great 
dignitary  of  the  law  has  £!t500  a  year  salary  only.  The  rest  of  his  income  is  com- 
posed of  fees;  and  these  are  little  or  nothing  during  peace.    But  then  in  time  of 
war  they  amount  to  7  or  £8000  per  annum.    1  profess  not  to  like  the  notion  of  a 
functionary  who  has  so  many  calls  as  the  Judge  of  the  Admiralty  Court  for  dealing 
with  the  most  delicate  neutral  questions — for  drawing  up  manifestos,  and  giving 
opinions  on  those  questions,  and  advising  the  crown  in  matters  of  public  policy 
bearing  on  our  relations  with  foreign  states ; — I  like  not,  I  say,  the  notion  of  such 
a  personage  being  subject  to  the  dreadful  bias  (and  here  again  1  am  speaking  on 
general  principles  only,  and  with  no  personal  reference  whatsoever,)  which  he 
is  likely  to  teceive  from  the  circumstance  of  his  having  a  salary  of  £^500  per 
annum  only,  if  a  state  of  peace  continue,  and  between  10  and  £11,000  a  year 
if  it  be  succeeded  by  war.  I  know  very  well,  Sir,  that  no  feeling  of  this  kind  could 
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posnbly  iiiilacJkce  the  present  noble  lord  of  that  court;  bat  I  hardly  tikiidc  it  a 
decent  thing  to  underpay  him  in  time  of  peace,  and  BtUI  leas  decent  ia  it  to  otot- 
pay  him  at  a  period  when  the  country  is  engaged  in  war.  I  conoeiTe  that  it  may 
not  always  be  safe  to  make  so  large  an  increase  to  a  judge's  salary  dependant 
upon  whether  the  horrors  of  war  or  the  blessings  of  peace  frown  or  smile  opon  hia 
comitiy,  to  bestow  on  one  eminently  miied  ap  with  qaestions  on  which  the  oon- 
thmance  of  tranquillity,  or  its  restoration  when  interrupted,  may  hinge*  a  rerenue 
conditioned  on  the  coming  on  and  endarance  of  hostilities." 

It  may  be  remarked,  in  passing,  that  the  income  actually  received,  after  deduct- 
ing fees,  is  not  more  than  £9t00  a  year,  a  smn  obviously  inadequate  to  the  dignity 
of  the  oflice  and  the  rank  of  priry  councillor,  which  it  comprehends.  As,  how- 
ever, a  Committefl  of  the  House  of  Commons  is  now  investigating  the  subject,  we 
may  confidently  hope  that  the  present  excellent  judge  will  be  shortly  in  the  en- 
joyment of  a  fixed  stipend,  independent  of  fees,  and  freed  firom  the  contingent 
mischief. 

The  work  which  has  been  already  referred  to,  proves  that  the  subject  of  thia 
brief  notice  was  a  good  classical  scholar  and  well  versed  in  modem  languages. 
He  published,  in  addition,  "  A  Report  of  the  Judgment  of  the  High  Court  of 
Admiralty  on  the  Swedish  Convoy,  pronounced  by  Sir  W.  Scott,  June  llthy 
1790 :  "  "A  Translation  of  the  chapters  873  and  287  of  the  Consolato  del 
mare,  relating  to  the  Prize  Law,  1800 ;  '*  and  '*  Collectanea  Maritima,  being  a 
collection  of  pubKc  instmments  tending  to  illustrate  the  History  and  Pnutice  of 
Prize  Law,  1801." 

By  his  wife,  Lady  Robinson,  a  most  estimable  and  highly  accomplished  woman, 
whom  he  survived  two  years  and  upwards,  he  bad  ■  family  of  five  diildren.  These 
survive  him :  three  sons,  Chiistopher  and  John,  clergymen,  and  William,  an  advo* 
cate  of  Doctors'  Commons,  and  two  daughters,  one*  Catherine*  married  to  the 
Rev.  Edmund  Leigb,  and  Helen  unmarried* 
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EVENTS  OF  THE  QUARTER. 

A  GLANCE  at  our  Abstract  of  Statutes  wifl  show  the  amount  of  legal  reform  which 
has  been  consummated  since  the  publication  of  our  last  Number.  The  following 
extract  from  the  King's  Speech/at  the  conclusion  of  the  session,  affords  the  best 
eyidence  of  the  spirit  to  which  both  what  is  4one  and  what  is  doing,  is  attri- 
butable : 

"  I  observe  with  satisfaction,  that  the  amendment  of  the  law  has  continued  to 
occupy  your  attention^  and  that  several  important  measures  have  been  adopted ; 
by  some  of  which,  titles  to  property  have  been  rendered  more  secure,  and  the 
conveyance  of  it  morel  easy ;  while,  by  others,  the  proceedings  in  courts,  both  of 
law  and  equity,  have  been  made  more  expeditious  and  less  costly. 

"  The  establishment  of  the  Court  of  Privy  Council  is  another  improvement, 
which.  While  it  materially  assists  suitors  at  home,  will,  I  trust,  afford  substantial 
relief  to  those  in  my  foreign  possessions. 

"  You  may  rest  assured,  that  there  is  no  part  of  your  labors  which  I  regard 
with  deeper  interest  than  that  which  tends,  by  well-considered  amendments  of 
the  law,  to  make  justice  easily  accessible  to  all  my  subjects. 

**  With  this  view,  I  have  caused  a  commission  to  be  issued  for  digesting  into 
one  body  the  enactments  of  the  criminal  law,  and  for  inquiring  how  far,  and  by 
what  means,  a  simihiT  process  may  be  extended  to  the  other  branches  of  our 
jurisprudence. 

"  I  have  also  diriected  commissions  to  be  issi el- f }r  investigating^ the  state  of 
the  municipal  corporations  throughout  the  united  kingdom. 

"  The  result  of  their  inquiries  will  enable  you  to  mature  those  measures  which 
may  seem  best  fitted  tp  place  the  internal  government  of  corporate  cities  and 
towns  upon  a  solid  foundation  in  respect  of  their  finances,  their  judicature,  and 
police.*' 

The  measures  by  which  titles  to  property  are  supposed  to  have  been  rendered 
more  secure,  and  the  conveyance  df  it  more  easy,  are  the  bills  founded  on  the 
Real  Property  Reports,  and  we  see  little  reason  to  doubt  that  his  Majesty  has 
formed  a  corrupt  estimate  of  their  consequences.  The  most  striking  of  the  mea> 
snres  by  which  proceedings  in  courts  have  been  made  more  expeditious  and  less 
costly,  is  the  Law  Amendment  Act,  which  we  would  also  refer  to  as  justifying 
a  hope  that  we  shall  hear  no  more  of  Local  Court  Bills  for  some  time  to  come. 
The  I7th  section  of  this  act  provides,  that,  where  the  debt  or  demand  indorsed 
on  the  writ  of  summons  does  not  exceed  £W,  the  court  or  one  of  the  judges,  if 
satisfied  that  the  triad  wiygsot  involve  any  difficult  question  of  fact  or  law,  may 
order  the  issue  to  be  tried  before  the  sheriff  of  the  county  where  the  action  is 
brooght  or  any  judge  of  any  Court  of  Record  (in  cities  or  boroughs,  for  instance) 
for  the  recovery  of  debt  in  such  county.  Under  this  clause,  all  the  good  attain* 
able  by  Lord  Brougham's  last  bill  will  be  attained  with  hardly  any  of  the  attend- 
ant inconveniences  and  expense.  Indeed,  there  is  a  striking  superiority  in  two 
respects:  1.  We  all  know  that  questions  the  most  complex  and  embarrassing 
may  arise  in  actions  for  sums  not  exceeding  £90  in  amount ',  now  these  under 
the  above  section  will  be  distinguished  and  retained  for  decision  in  the  courts 
abofe,  wh«reas  (Lord  Brougham's  bill,  sweeping  like  a  dr^-net,  allowed  of  no 
distiactioss  U  all.    2.  As  the  issue  may  be  sent  to  be  tried,  not  merely  before 
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the  sheriff,  btit  before  any  judge  of  any  Court  of  Record  for  the  recovery  of  debt 
in  sach  coonty,  and  as  there  are  few  cities  or  boroaghs  of  any  consequence  without 
such  a  courts  it  is  obvious  that  a  trial  may  in  general  be  nauch  more  speedily 
had,  than  if  the  issue  could  only  be  tried  before  a  district  judge,  who,  as  will 
appear  upon  calculation,  could  only  make  two,  or  atthe  utnrost  three,  circuits  in 
the  year.  We  see  from  the  provincial  papers,  that  the  sheriffs  of  several  counties 
have  already  fixed  monthly,  sittings  for  the  hearing  of  such  issues  as  may  be  sent 
to  them. 

Another  important  act,  the  judicious  application  of  which  will  greatly  lessen 
the  eipenses  an<l  delays  of  assises,  is  die  act  entitled  the  Assizes  Adjournment 
Act,  investing  the  government  with  full  power  to  dwect  m  what  places  assizes 
shall  be  held,  to  divide  coupties  for  the  purpose  of  holding  assises  in  different 
divisions  of  the  same  county,  and  to  direct  them  to  be  holden  in  more  than  one 
place  in  a  county  on  the  same  circuit. 

The  Privy  Council  Appeal  Act,  though  not  in  all  respects  precisely  such  as  could 
be  wished,  docs  certainly  hold  out  an  expectation  that  Indian  appeals  will  be 
cleared  off  a  little  more  ezpeditbusly  than  heretofore*  The  two  sections  from 
which  we  hope  most,  are  the  92nd,  enabling  the  court  to  bring  Indian  cases  to  a 
hearing,  even  though  the  proper  steps  should  not  have  been  tnken  by  the  parties, 
who  generally  are  not  aware  that  any  thing  beyond  a  bare  appeal  for  justice  is 
required  ;  ^nd  the  30th,  which  secures  the  constant  attendance  of  two  retired 
Indian  judges,  who  are  to  be  paid  £400  a  year  each,  upon  the  court,  the  more 
particularly  as  we  find  that  Sir  Alexander  Johnstone,  a  judge  of  approved 
zeal  and  distinguished  ability,  is  to  be  one  of  them. 

According  to  an  authority,  which  may  almost  be  deemed  officii^,  this  act  is 
only  the  forerunner  of  far  greater  things  s  **  But  there  is  another,  and  a  far 
more  innportant  question  connected  with  this  subject,  namely,  the  promise  which 
this  Reform  holds  out  that  ere  lung  the  constitution  of  the  highest  Court  of 
Appeal  will  receive  that  consideration,  and  undergo  th^improvement,  which  its 
present  coustitution  so  urgently  demands.  It  is  but  reasonable  to  suppose  that 
the  same  views  and  the  same  spirit  which  induced  the  present  ministry  to  pro- 
pose and  perfect  this  amendment,  will  not  be  backward  in  giving  efficiency  and 
perfection  to  the  court  which  is  the  highest  known  to  the  constitution,  and  that 
this  Reform  df  the  appellate  jurisdiction  of  the  Privy  Council  will  lead  to  the 
establishment  of  a  well  organized  and  efficient  Court  of  Appeal  instead  of  that 
now  existing,  which  is  in  fact,  in  nine  cases  out  of  ten,  an  appeal  to  a  single 
jndg?}  (.9^^  ^^  seldom  from  his  own  decisions,)  assisted  only  by  a  iHshop  and  a 
lay  lord  attending  under  penalty,  and  according  to  a  rota.'*  * 

*  The  Reform  Ministry  and  the  Beformed  Parliamem*  Seventh  Edition,  p.  68. 
This  pamphlet  is  Understood  to  be  the  joint  production  of  some  four  or  five 
gentlemen  attached  to  the  ministf>y.  The  Quarterly  Review  remarks  upon  it 
thus  :  '*  The  great  head  of  the  Law,  dissatisfied  with  the  little  notice  that  he  had 
lately  received  is  understood  to  have  done  the  chapter  of  Legal  Reform 'with  his 
own  hand — or  with  one  of  the  many  hands^  which,  by  dint  of  {>atronage,  he  has 
made  his  own — and,  indeed,  it  has  been  shrewdly  suspected,  that  the  whole 
pamphlet  was  got  up  for  the  sake  of  this  chapter,  just  as  we  remember  totttve 
heard  that  an  ingenious  gentlemen  publbhed  an  entire  Peerage  ibr  the  sak%  oF 
introducing  his  own  claims  to  a  donnaiit  title.  Be  that  as  it  may,  this  paaip'hl^t 
is  avowedly  the  Smectymnuus  of  the  mioiAtry,  and  altlAMgh  it  is  aueh  a8^(«o^ifeM 
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'  A  step  has  also  been  made  in  Cbanceiy  Reform,  and  according  to  ttie  writers 
jost  quoted,  it  was  no  fanlt  of  the  chancellor's  that  more  was  not  effectuated. 
**  The  Lord  Chancellor  brought  a  bill  for  the  reform  of  his  court  into' the  House 
of  Lords  early  in  the  session.  Such  a  bill  could  not  fail  to  call  forth  the  opposi- 
tion not  only  of  all  the  officers  whose  interests  were  to  be  affected  by  it,  but  also 
that  of  former  Lord  Chancellors,  who,  haying  themselr^  suffered  the  existence 
of  the  erils  without  an  attempt  to  correct  them,  could  not  look  without  jealousy 
on  a  proceeding  of  their  successor  calculated  to  afford  to  the  suitors  that  benefit 
which  under  the  rule  of  his  predecessors  had  been  so  long  withheld  from  (hem. 

**  The  bill  was  accordingly  referred  to  a  select  committee,  where  the  examina- 
tion of  witnesses  lasted  several  weeks,  and  would  probably  have  been  continued 
to  the  end  of  the  session,  as  the  only  means  of  defeating  the  measure,  had  not 
the  Lord  Chancellor,  to  avoid  this  evil,  entered  into  a  compromise  with  his  op- 
ponents by  postponing  part  of  his  plan  to  the  next  sessions  ;  thus  mutilated,  the 
bill  descended  to  the  CommonS)  and  after  it  had  undergone  the  ordeal  of  another 
committee  there,  was  passed  amidst  the  cheers  of  the  whole  House." 

We  are  not  prepared  to  say  that  thi%  account  of  the  opposition  encountered  by 
the  Chancellor  is  untrue  )  but  we  know  that  when  he  brought  in  his  Bill  he  had 
made  none  of  the  requisite  preparations  for  carrying  it  entire,  and  that,  consider- 
ing the  advanced  state  in  which  he  found  the  question  of  Chancery  tUform  on  his 
accession  to  oiBce,  he  has  done  about  as  little  towards  forwarding  it  as  it  was 
well  possible  for  a  Chancellor  to  do.  On  this  stibject,  as  on  most  others,  he  has 
of  late  shown  neither  inclination  or  capactty  for  any  thing  but  talk.  Our  opinion 
of  his  recently  revived  project  for  relieving  himself  from  the  judicial  duties  of  his 
station,  has  been  already  give*,  and  we  See  no  reason  for  altering  it.   ' 

It  is  amusing  to  find  these  writers  enumerating  amongst  the  good  deeds  of 
the  present  ministry,  the  General  Register  Bill,  which  was  lost  through  their  luke- 
warniQCss — which  indeed  Lord  Althorp  expressly  refused  to  support  as  a  govern-^ 
ment  measure,  and  the  Bill  for  the  abolition  of  imprisonment  for  debt,  which  tlie 
Solicitor  General  withdfew  under  a  poor  pi«€^nce  which  was  false  upon  the 
face  of  it.  tie  stated  that  he  was  obliged  to  withdraw  the  measure  in  conse- 
quence of  the  failure  of  ih»  Local  Court  Bill,  by  which  an  important  part  of  the 
requisite  machinery  was  to  be  sdppliijd.  Now  Lord  Brougham  had  stated  again 
and  again  that  his  Bill  was  merely  intended  as  an  experiment  to  be  tried  only  in 
two  or  three  ctnmtles  at  firs^  whilst  the  Solicitor  General's  Bill  was  beyond  all 
doubt  intended  for  general  application  immediately.  The  iiiferencd  is  unavoid- 
able ;  either  the  Solicitor  General  was  guilty  of  an  almost  ludicrous  mistake,  or 
the  Lord  Chancellor  really  did  intend  to  exert  the  powers  his  bill  should  vest  in 
the  government  to  the  fall,  at  the  very  moment  he  was  disavowing  all  intentions 
of  the  sort. 

A  writer  in  Fraser's  Magazine  tehns  the  pi'esent  government  a  government  -by 
commissions,  and  Lord  Brougham  at  least  sefems  tesolved  on  doing  what  in  hin 
lies  to  justify  the  appellation.  Hi6  last  exploit  in  this  department,  according  to  the 
newspapers,  is  the  a(^ointment  of  a  commission  to  revise  and  assimilate  the  law 
of  debtor  and  creditor  throughout  these  realms.  This  (if  true)  is  a  palpable  job* 
llie  common  laW  commissioners  have  giv6h  this  branch  of  law  their  fullest  c()n- 

-  - 

Milton's  expression  in  ^  Smectymnian  controversy,)  might  have  been  written 
with  another  ni«n's  4eft  haind,— we  firmly  beK^ve  it  eihibiu  all  the  skiH  aiid 
judgment  which  its  synod  of  authors  were  able  to  command;''  ' 
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sideratioii,  have  written  an  elaboiate  Report  apon  it,  and  in  the  appendix  to  that 
Report  have  brought  together  every  species  of  information,  both  foreign  and 
domestic,  to  which  it  can  be  necessaiy  to  refer.  To  them  therefore,  men  of 
acknowledged  learning  and  experience,  the  task  would  be  a  comparatiTely 
easy  one,  and  it  is  to  be  hoped  that  the  Lord  CbancelloT  will  be  called  upon  to 
explain  in  parliament,  why  he  prefers,  commissioning,  and  making  the  country 
pay,  a  fresh  set  of  gentlemen  to  go  through  the  same  course  of  inquiry  again. ' 

At  the  same  time  that  this  petty  sort  of  commission  is  multiplying,  the  labours 
of  the  Common  Law  and  Real  Property  Commipsioners  are  said  to  be  drawing 
towards  a  close  for  want  of  gOYemment  support.  We  understand  that  neither 
oommission  is  to  be  paid  after  the  present  year,  and  that  the  Real  Property  Com- 
mission  is  not  even  to  be  paid  for  the  lasL  The  utmost,  therefore,  to  be  hoped  for 
is,  that  they  will  go  on  and  report  gratis  on  the  subjects  now  before  them ;  t.  e. 
that  the  Common  Law  Commissioners  will  report  on  calls  to  the  bar,  and  the  law 
of  evidence  and  costs,  and  that  the  Real  Property  Commissioners  will  report  on 
assets  and  alienation.  All  the  other  subjects  which  the  law-reform  controversy 
has  stirred  up,  are  to  be  left  in  statu  (^no,  with  their  imperfections  rendered 
more  glaring  by  contrast  with  those  parts  of  the  system  which  have  been  changed. 
It  would  have  been  much  more  creditable  to  Lord  Brougham  never  to  have 
called  for  these  commissions  at  all,  than  first  to  set  them  going,  and  then  sufl^r 
them  to  become  inefficient  in  this  manner.  We  undertake  to  say,  that  they  have 
already  saved  the  country  fifty  fold  the  amount  of  their  cost.  At  the  same  time, 
we  are  not  prepared  to  deny  that  their  numbers,  particularly  that  of  the  Real 
Property  Commissioners,  might  be  advantageously  reduced. 

Nothing  has  yet  transpired  as  to  the  course  which  the  Commissioners  named 
to  report  on  the  Criminal  Law  will  pursue.  We  are  sorry  to  see  that  this  com- 
mission most  injudiciously  connects  the  question  as  to  the  propriety  of  digesting 
the  Criminal  Law  with  the  general  questi(m  of  Codification,  than  which  few 
questions  can  be  more  essentially  distinct.*  The  commission,  it  is  true,  is  in 
terms  confined  to  statote  law,  but  statute  law  and  common  law  are  now  too  much 
interwoven  for  either  to  be  considered  apart. 

'  We  stated  in  our  last  Number,  that  two  Lectureships  were  about  to  be  estab- 
lished by  the  Benchers  of  the  Inner  Temple.  The  formal  resolution,  since  made 
public,  runs  thus : 

"  Resolved,  that  two  lecturers  be  appointed  to  deliver  lectures  in  the  Hall  of 
the  Society,  in  and  after  the  ensuing  term* 

**  lliat  the  principle  of  law  administered  in  the  superior  Courts  of  Common 
Law  and  Equity  in  England,  do  form  the  subject  of  the  lectures  to  be  delivered  by 
one  of  such  lecturers. 

'*  That  the  general  principles  of  jurisprudence  and  international  law,  do  form 
the  subject  of  the  lectures  to  be  delivered  by  the  other  of  such  lecturers. 

"  That  one  lecture  in  each  class  be  delivered  weekly,  except  in  the  long  vaca- 
tion, and  in  the  vacations  at  Christmas  and  Easter. 

**  That  the  under  treasurer  be  directed  to  receive  the  applications  of  barristers   . 
members  of  the  society  who  may  be  desirous  to  be  appointed  lecturers." 

This  manifests  an  improving  spirit  in  the  bench,  and  looks  as  if  they  were  be- 
ginning to  find  out  that  their  fights  and  privileges  partake  of  the  nature  of  a  trust ; 


*  On  this  subject  fee  some  excellent  remarks  by  Rossi — Trait6  De  Droit 
Pinal,  Tom.  3,  Liv,  4. 
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bat  we  are  sorry  to  say  that  complaints  are  constantly  reaching  us  of  their  selliah 
mode  of  regulating  the  library.  For  instance,  many  of  the  books  most  in  request 
are  locked  up  in  their  own  private  chamber,  and  are  not  to  be  had  for  even  tem- 
porary reference  without  a  special  written  order  irom  a  bencher. 

General  opinion  points  to  Mr.  Austin  as  the  fittest  person  to  fill  the  situatiom 
of  Lecturer  on  Jurisprudence  and  International  Law,  and  we  hope  the  benchers 
will  leave  no  means  untried  of  securing  his  services. 

Mr.  Spurrier  has  been  appointed  Law  Professor  at  King's  College,  end  will 
commence  a  course  of  lectures  on  the  5th  of  November.  The  following  gentlemen 
have  been  appointed  lecturers  at  the  Law  Institution :  Mr.  Wilde,  for  convey- 
ancing ;  Mr»  Dodd,  for  Common  Law ;  and  Mr.  H.  N.  Coleridge,  (who  has 
already  distinguished  himself  as  a  lecturer  at  King's  College)  for  Equity.  Mr. 
Theobald  will  take  the  Common  Law  department  during  the  temporary  illness  of 
Mr.  Dodd.  Mr.  Amos  will  lecture  as  usual  at  the  London  University  ;  but  n^ 
course  by  Mr.  Austin  is  announced. 

Attempts  are  making  in  the  city  to  establish  some  new  description  of  court, 
over  which,  it  is  rumdfted,  Mr.  M.  D.  Hill  is  to  preside.  The  present  plan  seems 
to  be  to  melt  the  two  Sheriffs'  Courts  into  one,  entirely  free  from  monopoly.  For 
this  purpose  an  Act  of  Parliament  will  be  applied  for  early  in  the  next  session. 
We  shall  have  more  to  say  as  to  this  project  and  its  originators,  if  it  goes  on* 

We  mentioned  in  our  last  number  that  a  select  committee  had  been  appointed 
to  report  on  the  Admiralty  and  Prerogative  Courts,  and  that  the  civilians  were 
actively  bestirring  themselves  to  preserve  the  largest  possible  share  of  practice  to 
themselves*  Thus  far  their  endeavours  have  prospered ;  the  committee  have 
reported  in  favour  of  a  Court  at  Doctors'  Commons,  to  which  all  testamentary 
business  shall  be  referred.  We  shall  review  their  reastons  for  this  recommendation 
in  our  next  number. 

Our  foreign  letters  are  meagre  in  legal  intelligence.  One  law,  however,  has 
recently  been  passed  in  France  which  ought  to  interest  the  English  reader,  as  it 
is  closely  copied  from  our  own.  We  allude  to  the  law  Sur  Vexprcpriation  pour 
cause  d*utUit6  publique.  Before  the  passing  of  this  law,  when  the  property  of  an 
individual  was  wanted  for  public  purposes,  the  amount  of  compensation  was  fixed 
by  the  courts  under  the  advice  of  expertt ;  henceforth  it  will  be  fixed  by  a  jury  of 
twelve,  as  in  England.  This  law  is  also  remarkable  as  being  the  first  introduc- 
tion of  juries  in  matters  of  a  civil  nature  in  France. 

Of  new  French  law  books,  the  one  most  likely  to  interest  foreigners  is  a  new 
collection  of  Causes  cekhres,  aneknna  et  modsmes,  intended  to  comprise  the  sub- 
stance of  all  former  collections,  of  which  some  volumes  have  already  appeared* 

We  have  also  received  Obtertiaiimu  mr  La  Charte  CottttihUUmelU  de  la  Franea^ 
by  M.  Pinhciro,  whose  valuable  work  on  Public  Law  we  formerly  mentioned ; 
and  a  remarkably  able  and  well*  written  Memoir  by  M.  Foelix,  entitled  M^maire 
lUlatifaux  Dibats  Sieves  derant  Its  Tribunaux  au  Siijet  de  Pinterdietion  de  S.  A.  Le 
Due  Charles  de  Bruntmek,  in  which  a  great  deal  of  useful  information  as  to  the 
public  law  of  Germany  and  the  relations  of  Hanover  is  compressed.  In  Germany, 
Dr.  Blume,  the  author  of  the .  her  JtaJieum,  has  just  published  a  work  of  great 
learning  and  research,  entitled,  Lex  Dei,  nve  Mosaicttrum  et  Romananm  Legwn 
CoUaiio. 


[    4M    ] 


NOTICE  TO  CORRESPONDENTS. 

We  thank  a  SolicUor  for  his  communication ;  but  be  is  wrong  in  blaming  Lord 
Brougham,  who  had  nothing  at  all  to  do  with  drawing  or  carrying  the  Real 
Property  and  Law  Amendment  Acts.  We  also  refer  our  correspondent  to  pp. 
300,  301  of  this  number. 

In  answer  to  a  letter  signed  D.  and  dated  liverpool,  our  opinion  is  that  the 
revising  barrister  w^  right. 

The  oommunicatiiall  of  Mr.  H.,  of  P.  is  under  consideration. 

A  revising  barris^^  requests  us  to  protest  against  the  reports  of  revising  bar- 
risters* decisions  which  have  appeared  in  the  provincial  newspapers.  To  the 
Best  of  our  belief,  no  reliance  whatever  is  to  be  placed  upon  them  ;  country  re- 
porters having  little  (if  any)  of  that  impartiality  and  discrimination  which  dis- 
tinguishes repoxtcrf  in.  town.  ^ 


•^■k 


[  ^^^  J 


LIST  OF  NEW  PUBLICATIONS. 


The  R«al  Property  Statutes  of  llie  2  &  3  and  S  &  4  Wm.  IV.,  including  thoM 
for  the  Limitation  of  Actions  and  Suits,  the  Abolition  of  Fines  and  Recoveries 
&c.  with  Explanatory  Notes.  By  Leonard  Shelfoid,  Esq.  of  the  Middle  Temple, 
Barrister  at  Law.    In  l2mo.  price  7«.  boards,  jip.  {76. 

[We  intend  reviewing  together  al)  the  Commentaries  on  these  Statntes. 
For  the  present  we  My  think,  it  necessary  to  say  that  none  of  those 
hitherto  pubtished  i^ipear  to  us  to  ]ie  executed  as  they  ought  to  be. 
There  is  a  general  expectation  that  these  Acts  will  be  edited  by  one  of 
the  Commissiotters.] 

The  Laws  relating  to  the  Poor ;  being  a  Supplement  to  the  Sixth  Edition  of 
Bott's  Poor  Laws,  as  well  as  to  the  Fourth  Edition  of  Nolan's  Treatise  on  the 
same  subject,  including  all  the  Cases  and  Statutes  to  the  day  of  publication..  By 
John  Tidd  Pratt,  of  the  Middle  Temple,  Esq.  Barrister  at  Law.  In  8vo.  price  15s. 
boards,  pp.  372. 

[A  useful  compilation,  made  with  that  care  and  precision  for  which  all  of 
Mr.  Pratt's  publications  ar#  remarkable.] 

Acts  relating  to  the  Law  of  Real  Ph>perty,  passed  in  the  last  session  of  Par- 
liament ;  also  the  Act  for  the  Further  Amendment  of  the  Law,  with  Notes  and 
an  Index.  By  S.  Atkinson,  Esq.  Barrister  at  Law.  In  8vo.  price  6t,  boards, 
pp.  139. 

The  Act  for  the  Further  Amendment  of  the  Law  (3  &  4  Wm.  IV.  c.  49)  with 
Notes,  Critical  and  Explanatory ;  also  the  Interpleader  Act,  (1  &  <  Wm.  IV. 
c.  68,)  with  Notes,  and  all  tluB  Cases.  By  William  Theobald,  of  the  Inner 
Temple,  Barrister  at  Law.    In  l2mo.  price  is.  sewed,  pp.  68. 

The  recent  Statutes  relating  to  Prescription  and  Custom,  Moduses  and  Com- 
positions for  Hthes,  the  Limitation  of  Real  Actions,  Fines  and  Recoveries, 
Dower,  Descents,  and  the  Paymient  of  Debts  out  of  Real  Estate  ;  with  Introduc- 
tions, Abstracts,  Tables,  and  Notes.  By  George  James  Berrey,  of  Lincoln's 
Inn,  Barrister  at  Law,  In  ISmo.  price  5f.  boards,  pp.  244. 

The  Statute  3  &  4  Wm.  IV,  c.  42,  entitled  an  Act  for  the  Further  Amend- 
ment  of  the  Law,  and  the  Better  Advancement  of  Justice,  with  Notes.  By 
Charles  James  Gale,  Esq.  of  the  Middle  Temple,  Barrister  at  Law,  in  l2mo. 
price  Sf .  6d,  boards,  pp.  96. 

A  Collection  of  all  the  General  Roles  for  regulating  the  Practice  of  the  Supe* 
nor  Courts,  with  a  Copious  Index.  By  Coard  William  Squarey,  Solicitor.  In 
12mo.  price  3t,  6d.  boards,  pp.  71. 

Proposal  for  an  Act  for  facilitating  Deeds  of  Composition,  &c.,  with  an  out- 
line of  the  Act  suggested,  and  an  Analysis  of  a  Deed  of  Composition.  By  Scrope 
Ayrton,  Esq.  Barrister  at  Law.    pp.  15. 

[An  ingenious  suggestion  for  facilitating  a  very  important  object.) 

A  Treatise  on  Copyhold,  Customary  Freehold,  and  Ancient  Demesne  Tenure, 
with  the  Jurisdiction  of  Courts  Baron  and  Courts  Leet.    By  John  Scriven,  Esq. 
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Serjeant  at  Law.  Vol.  1.  The  third  Edition,  incorporating  all  the  late  Casea 
on  the  above  eubjects ;  also,  an  Appendix,  containing  Rales  for  Holding  Cnsto- 
mary  Conrta,  Courts  Baron  and  Courts  Leelf  Precedents  of  Court  Rolls,  Depu- 
tations, and  Copyhold  Assurances,  and  the  Relative  Acts  of  Parliament.  In 
royal  8to.  price  V.,  10«.  boards. 

An  Essay  on  the  Law  of  Bailments,  by  Sir  William  Jones,  Knt.  late  one  of 
the  judges  of  the  Supreme  Court  of  Judicature  at  Bengcd.  The  fourth  JSdition, 
with  Notes,  on  the  Law  relating  to  Carriers,  Innkeepers,  Warehousemen,  and 
o.ther  Bailees,  and  an  Essay  on  the  Law  «f  Coach  Proprietors  and  Carriers,  by 
William  Theobald,  of  the  Inner  Temple,  Esq.  Barrister  at  Law,  in  8to.  price 
9i.  boards. 

[A  much  improved  edition.  Mr.  Theobald,  with  a  candour  which  does 
him  great  honour,  ascribee  ^  entire  merit  of  it  to  Dr.  Story,  the  dis- 
tinguished American,  from  whose  woik  on  Bailments,  he  says,  almost 
all  his  notes  have  been  taken.] 
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A. 

Admiralty  and  Prerogative  Courts,  Report  of  Select  Committee  upon, 

252,  495. 
American  Penitentiary  Syetem,  Report  of  the  French  Committioaen  relating 
to,  113. 
account  of  the  American  Prisons,  115. 
advantages  of  the  system,  119. 
mode  of  governing  the  Penitentiaries,  128. 
the  two  methods  pursued  in  America,  of  solitary  labour,  and  silent  labour 

in  company,  compared,  124. 
effects  in  the  reformation  of  convicts,  129. 
expense,  132. 
Appeal,  Bill  for  establishing  a  new  Court  of,  253. 
Assizes  Adjournment  Act,  490. 
Aabum  Penitentiary,  account  of  the  system  of,  115, 123,  et  secj. 


B. 

Beaumont,  M.,  and  M.  de  Tocqueville,  work  of,  on  the  American  Penitentiary 

System,  reviewed  and  commended,  113. 
Brougham,  Lord,  his  Local  Courts'  Bill  rejected,  252. 

other  bills  introduced  by,  ib. 


C. 

Chancery  Regulation  Bill,  253,  (and  see  Abstract  of  Statutes,  cap.  94.) 
Chitty,  Joseph,  his  Practice  of  the  Law,  reviewed,  139. 
Qockbum,  A.  E.,  and  W.  C.  Rowe,*their  Election  cases,  146. 
Commissioners  appointed  to  investigate  the  state  of  the  Criminal  Law,  254. 

copy  of  their  commissian,  488. 
Common  Law  and  Real  Property  Commissions,  reported  doee  of,  49t. 
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Common  Law  CommiBsioners,  Fifth  Report  of,  on  Local  Courti ,  abstracted  and 

commented  on,  162,  et  seq. 
CoTenantB  running  witli  the  Land,  the  aathorities  relating  to  them  collected  and 

commented  on,  349, 

Cowper,  Lord,  Life  of,  43. 
hiB  birth  and  family,  ib. 
his  liaUon  with  Miss  Calling,  44. 
called  to  the  bar,  ib. 
returned  to  parliament,  45. 
crown  counsel  in  the  State  Trials  of  1696,  &c.  ib. 
his  brother*fl  trial  for  murder,  47. 
defends  Lord  Somers  in  the  House  of  Commons,  .50. 
made  Lord  Keeper,  51. 
his  impartiality  and  dispatch,  52. 
created  Baron  Cowper,  and  declared  Lord  Chancellor,  56. 
presides  at  Sacheverell's  trial,  58. 
resigns,  59. 

his  "  Letter  to  Isaac  Bickerstaff,"  60. 
in  opposition  to  the  Tory  ministry,  62. 
re-appointed  Chancellor  on  Geo.  I.'s  accession,  64. 
again  resigns,  65. 

his  judicial  character  and  merits,  ib. 
his  speech  on  the  South  Sea  Bill,  &c.  68. 
and  in  Atterbury's  case,  70. 
his  death,  73. 
and  character,  75,  et  seq. 

Criminals  in  London,  different  classes  of,  261. 


D. 


veiling,  law  of,  in  England,  examined,  367. 
origin  of  the  custom  of  duelling,  368. 
Montesquieu's  observations  thereon,  369. 
Lord  Bacon's  hostility  to  the  practice,  370. 
trials  of  Bromwich  and  Oneby,  372,  373. 

authorities  of  Foster,  Hale,  and  Hawkins  on  the  law  of  duelling,  374  • 
trials  of  Lord  Mohun  and  Lord  Byron,  375,  376. 
relaxation  of  the  law  in  practice,  377. 
trial  of  Mr.  Stuart  for  the  murder  of  Sir  A.  Boswell,  378. 
and  of  the  parties  concerned  in  the  late  duel  at  Exeter,  382. 
Mr.  Justice  Patteson's  excellent  charge  in  that  case,  ib. 


E. 

Election  Law,  new  points  of,  on  the  Reform  Act,  146. 

conflicting  decisions  on  the  jurisdiction  of  the  election  committees,  ib. 
other  points  decided,  156, 
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F. 
Feuerbachi  M.,  review  of  his  Collection  of  Criminal  Trials,  concluded,  385. 

G. 

Caspar  Hauser,  mystery  respecting,  elucidation  of,  403,  note. 
General  Rules  of  the  Common  Law  Courts,  426. 

German  Criminal  Trials,  M.  Feuerbach's  Collection  of,  reviewed,  and  further  ex- 
amples given,  385. 


H, 

• 

Harcourt,  Lord,  Life  of,  296. 

his  family,  birth,  and  education,  ib. 

returned  to  parliament  on  the  Tory  interest,  299. 

his  speeches  in  Fenwick's  case,  ib. 

impeaches  Lord  Somers,  301. 

made  solicitor-general,  302. 

draws  the  Union  Act^  304. 

his  charges  at  the  Buckinghamshire  Quarter  SessionSj  305. 

attorney- general,  306. 

displaced,  ib. 

his  speech  on  beiog  unseated  for  Abingdon,  307. 

defends  Sacheverell,  308. 

re-appointed  attorney-general,  311. 

and  lord  keeper,  ib. 

the  dissensions  in  the  ministry,  312. 

created  Baron  Harcourt,  314. 

and  declaim  lord  chancellor,  315. 

engaged  in  the  Jacobite  interest,  316. 

•his  intrigues  against  Lord  Qxford,  317. 
iremoved  on  the  accession  of  George  L,  319. 

remarks  on  his  judicial  character,  ib. 

his  speeches  In  opposition,  320. 

death  of  his  son,  321. 

gained  over  by  Walpole,  322. 

view  of  his  private  life,  323. 

his  intimacy  with  Pope»  Swift,  &c.  ib. 

solicits  Bolingbroke*s  recall,  325. 

his  death  and  character,  ib. 
Harvey,  D.  W.  his  case,  253. 
Homicide,  law  of,  consMered  with  reference  to  the  Spa  Fields*  verdict^  79. 


K. 


Knapp,  J.  W.,  and  H.  J.  Perry,  their  Election  Cases,  146. 
VOL.  X.  L  L 
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L. 

Law  lectureshrps  about  to  be  established  in  the  Inner  Temple,  254. 

formal  resolution  respecting,  492. 
Lee,  Sir  George,  his  judgments  in  the  Ecclesiastical  Courts,  edited  by  Dr.  Philli- 
more,  review  of,  327. 

specimen  of  them,  329,  et  seqq. 
Limitation  of  Actions,  act  relating  to,  abstracted,  with  remarks,  357. 
Local  Courts,  Common  Law  Commissioners'  Report  on,  162. 

Lord  Brougham's  bill  for,  rejected,  252. 

rendered  unnecessary  by  the  Law  Amendment  Act,  489. 


O. 


**  Old  Bailey  Experience,"  by  the  Author  of  "  The  Schoolmaster's  Experience  in 

Newgate,"  reviewed,  269. 
his  account  of  crime  and  criminals  in  the  metropolis,  261,  et  seqq.  i 

his  criminatory  description  of  the  constitution  and  proceedings  of  the.  Old 

Bailey  Court,  274. 
and  of  the  mode  in  which  the  prerogative  of  pardon  is  exercised,  279. 
his  remarks  on  the  effects  of  punishment  on  the  minds  of  malefactors,  282. 
his  praises  of  the  transportation  system,  285. 
specimens  of  the  writer's  incoherent  style  and  gross  ignorance,  290,  et  seqq. 


P. 

Park,  J.  J.,  biographical  notice  of,  254. 

Penitentiaries  in  America,  account  of,  115. 

Perry,  H.  J.,  and  J.  W.  Knapp,  their  Election  Cases,  146. 

Phillimore,  Dr.,  his  edition  of  the  Judgments  of  Sir  George  Lee,  -327. 

Prescription  and  Custom,  act  relating  to,  abstracted,  with  remarks,  103. 

Privy  Council  Appeal  Act,  490. 


# 


R. 


Real  Property  Repoits,  acts  founded  on,  passed  in  the  last  session,  489. 

Real  Property  Commissioners,  Fourth  Report  of,  on  the  Law  of  Wills,  abstracted  j 

and  commented  on,  1  —43.  ■ 

mode  of  execution  of  wills,  2. 
persons  by  whom  they  may  be  made,  9. 

property  which  may  be  passed  by  wills,  10.  i 

revocation,  12.  i 

republication,  17.  i 

probate,  ib.  / 

lapse,  30.  , 

propositions  appended  to  the  Report,  35. 
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Registry  Bill,  debate  on,  252. 

Robinson,  Sir  Christopher,  late  judge  of  the  Coart  of  Admiralty,  biographical 

memoir  of,  48. 
Rowe,  W.  C,  and  A.  £.  Cockbum,  their  Election  Cases,  146. 


S. 

Sing-sing,  prison  of,  account  of  its  discipline,  122,  123. 
I  Spafields  Verdict,  its  illegality,  79. 

power  of  the  Court  of  King*s  Benth  to  quash  it,  90. 
j  Stuart,  Mr.,  quotation  from  his  "  Three  Years  in  North  America,*'  129. 

Vesting  of  estates,  authorities  relating  to,  96. 

W. 

Wills.     See  Real  Propeity  Commissioners, 


London  :  Piiiited  by  C.  Rowortii  atid  Sona,  BelUyanl,  Temple-bar. 
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